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Io che Right atk ein, 
T HO MAS 


Earl of MACCLESFIELD, 


Lord High Chancellor of Great 
OUR Lordſhip's tranſcendant Candour, and 
the Favours You have honoured my Father 


Britain. 
Y with, will, I hope, extenuate the Preſump- 


tion of this Addreſs; which I am the more inclined 
to, becauſe there cannot be a greater Adyantage to 
theſe Reports; than that the World ſhould know that 
the Author was one, whom your Lordſhip was pleaſed 
to regard. 


I was encourag d to make theſe Caſes publick by 
ſeveral eminent Men of the Profeſſion. Had the 
Author prepared them for the Preſs himſelf, they 
had appeared in another Dreſs; but it is hoped, as 

they are, _ may be of publick Service; ro which 
it was his only Study and Ambition to contribute. 


Bur when I am ſpeaking of doing Good to Man- 
kind, I have the moſt extenſive Subject before me 
in your Lordſhip, whoſe great Endowments and in- 
is igable Induſtry do, in all reſpects, adorn the 
Station that has been filled by the moſt eminent 
Men of paſt Ages. No wonder your Lordſhip ſhould 
be moſt acceptable to his Majeſty ; for Wiſe and 
ve " Steady 
; | 
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Steady Princes are always moſt happy in the Choice 
of their Miniſters: For which Reaſon your Lord- 
ſhip's Merits have always had much che Start of Your 
Honours; but Your Honours can never overtake 


Your Merits. | 


IT is with Diffculty that I reſtrain my ſelf upon 
this Subject, which, tho' pleaſing to me, will be 
otherwiſe to your Lordlhip : But I can never be 
too full in expreſſing my fe, 


My LORD, + ol 


Your LoRognit's moſt obliged, 


And moſt devoted 


Humble Servant, 


Roger Comberbach, 
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Pag. 170. lin. ant 
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2 for Motralf read Metcalf. 
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229. lin. 27. for A Bar read No Bar. 
261. in Margin. for 2 read returned. 
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400. lin. ult. for By, &c. read By the Churchwardens, Gr. 
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a * 


Dorrington verſus Edwin. 


to the Huſtings, and lo hither by Certiorari. After, Page ln 
upon an Elongavit return d by the Sheriff, a Scire fa - Replevin af. 
cias iſſued againſt the Pledges. Demurrer thereto, der Elong.wie 


Pollexfen pro Defendente. Scire facias lieth not againſt the Pidg, to be 


Pledges; fo? the Advantage of ſuing the Ball is loſt by remob- nee both 
ing the Certiorari hither : So in Debt, if removed hither. This + . 
appears by the Mods of the Certiorari, (dicite (to the Plain - by Wed. +. 
tiff) quod proſequatur ſi voluerit) And this is the Pzactice in 

other Caſes upon a Removal out of an inferfoz Court. 

Obj. Jn a Replevin, the Plaſnt it ſelf is removed, and the 
Pledges liable, | 
 Reſponſ. By the Common Law there were no Pledges in Re- 
plevin pro retorn' habendo. Stat. Weſt. 2. cap. 2. bzought in the 
— — and the Recordari & Pone are grounded upon that 

atute. 

The Pioceedings upon a Recordari vary from thoſe upon a — of 
Certiorari. Willis and Bronker. Hill. 1 Jac. 2. Rot. 1157. Foz in o, Recon. 
a Certiorari the Ca'e is begun de novo. 3 H. 6. 2 & 3. That the di, «nd on 
Parties may pzoceed in a Plaint below upon a Recordari, but Eno 
not in a Certiorari, The Declaration in this Court runs thus : 
A. ſummonit' fuit ad reſpondend' B. which pzoves it to be a 
new Oziginal. There is no Piccedent fo this Cale. 

That a Scire facias would not lie if it had been removed by 


Pone, &c, fo} that lieth upon a 3 not a Plaint. 2 1 
. 2+ 


R by Plaint in the Sherif's Court tranſimitted Scire le 3 er -5© 


_ 


2 | ermino Sanct Michachs 
214.3. 72. 29 Fd. 3. 33. b. Dalt. Sher. 434. 1 Cro. 446. Mo- 
| lycr and Gray, 1 Cro. 594. Chat admitting the rcſf, there 
muſt be an Alias and a Plurics Ret, habend, bekoze the ocire fa- 
] cias, Fitz. Nat, Br. 74. 80. Raſt. Entr. 569. Dalt. Sher. 273. 
| elm z, Halt pro quer. A Scire facias lies and ts grounded on Stat. 

. Weſtm. 2. cap. 2, that Pdledges ſhall be found, both upon a CUrit 


Pu 

*. 1 & 4 - 4 * 
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i and when by Plaint: The Intent of the Statute is, that the 
| 12ledges ſhould be liable after the Removal of the Caule, tho 
* commenced by o laint. 
i And ele on There is a Difference between a Habeas Corpus and a Certio- 
[ . 1, tari; lo this removes the Recozd, cum omnibus ea tangentibus z 
© Certiorari but upon i Habeas Corpus the Body [is removed only, and they 
$ ſhall begin anew; ſo at the Common Law, ** fo. 3. This 
is like a CUrit of Erroz, where the Ball ts removed by the 
(Uo2ds (cum omnibus ex tangentibus). Sid. 213. 

Inconventence urged, That if by removing, &c. the Pledges 
were dilcharged, the Plaintiff alſo by a Certiorari might diſ- 
charge his own Pledges. That Pꝛoceedings have been againſt 
1 after a Removal. Jo. 439. 1 Cro. 446. Raſt. Entr. 
57 

Obj. 1. Che Declaration here is a new Oztiginal. Anſwer, 
Raſt, Entr. 570. | 

Obj 2. That there muſt be an Alias and Plurics, Anſw. 'Tig 
not neceſſary after an Elongavit returned per Vic. and this Pb- 
jefffon might as well be taken to the Ball when a Non eſt inven- 
tus is return'd upon the Capias. Adjornatur, And at another 
£ay it was adjudged fo2 the Plaintiff, viz. that the Pledges 
are (table, And (per Aſton) the Party is clearly in Court, and 
conſequently the Pledges. Mich. 2 Jac. 


| Joinder in Tenants in Common cannot join in a Leaſe in Cjettment, 
| Fyottment. per Cur'. Opinton of Lom Chief Juſtice Jones accord. Vide Poſt. 
Tenants in Common cannot join in Ejekment, Q pag. 190. 


Cale tn Attachment denyd by the Court againſt an Attozney, who ap. 


Attorney a» 


| vearing 1414 PEAT'D fon the Plaintiff, without (Warrant z but ſaid an Aﬀton on 
1 Wanent, the Cale lies. | 


A criminal A Motion was made to charge one with a perſonal Action, 
Feet who was committed fo2 a criminal 2ction z and venyd: Foz this 


ra be charged 


with tions. bath been rarely granted, and but of late. 


Rex verſus Coroner de — 


Felo de ( A Melius Inquirendoum was granted upon an Affidavit, that 


Campos 
Mentis, 


no Inſamty ok Mind was given in Evidence befoze the 
Cozoner's Jnqueſt, who, notwithſtanding, found the Perſon = 
1 on 


n 
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Non Compos. C. J. It is a vulgar Etro, that none of lane 
Mind can be Fclo de fe, and that whoſoever kills himſelf, muſt 
be Non compos. Fon if he be Compos as ta other Acts, that ſole 
Act ſhall not denominate him Non compos. 


Thoſe that come in upon a Habeas Corpus o; Attachment Timetoplead 
mult plead the lame Term, without Imparlance, giving the oz- c bn 


Corpus or 


dinary Rules, which are eight Daps. Per Alton, Artachmeuc. 


Recoguizance taken befoze a Juſtice of Peace, and fozfeited Recogni- 
there, and after removed hither, we cannot eſtreat it; and by 1 wefors 


this means the UBecogntzance map be vacated, Per Lozd C. J. — = 


Jones. cated, 


The Plaintifk having Notice that a Motion would be made Difringss 
againſt him in Arreſt of Judgment, (after a Uerdict) becauſe the zd 
Diſtringas was Defeftive, recetving the Poſtea from the Clerk of 
the Alle, took off the Diſtringas, and hinpꝛed thereby his Mo- 


tion; the (Want of a Diſtringas being help'd after a Gerdick, tho 
an til one be not. 


No Marſhal can ſit here as an Officer of the Court, till he be No Marſhal 
firſt admitted by the Court: And (per Wright) the Right of the %%. 
Cflice is in the Ring only. ; 


tance. 


Rex verſus Copeland. 


| rao fo2 Engrofling upon 5 Ed. 6. Exception was , Inditmene 

that the Jnditment was laid in London, and the Sale in Sur- —.— 

rey: Ruled, That it is well enough, (on a Special Uerdi). ing Do 
- | rey. 


Rex werſus Lord Brandon. Vide poſt. 5. 


Ttomey-General moved, that he might not have a Copy of Copy of the 
the Panel, &c. But ruled, That (he being to be tried foz 1 “ 
Treaſon) might have it befoze he was bzought to the Bar, and in | 


Sidney Cale twas allow 'd, as repozted by the Under-Sheriff of 
London, then in Court. 


4 


Snape and Dowle. 


Eception was taken to an Over of Seſſions, upon the Sta- Order of Seſ- 
tute to: Servants Wages, viz. That it doth not appear {2% for de 
that the Servant was hired accozding to the Statute. Quaſh'd, quad. Y 
And per Holloway, Only ans” are within the 92 
2 Unis 


mill of Ex- Pon an Jndozſencnt of a Bill of Exchange, by the Cuſ- 
—_— tom of Merchants. Demurrer, The Queſtion was, 


V2 out Satisfation, be a good Bar to an Action bzought by him a- 


4 Termino Sancti Michaelis. 


Dennis and Edwards. 


Quare cum, Sſault and Vatter y; Uerdii pro quer. Moved in Arreſt of 
Rs bog Judgment, that the Count ran, de Vlacito quare cum, 
»xnded, &c, (0 but a Recital, &c. But the Court granted that it might 
be amended, and Recozds were produced of Amendments in ſuch 
Caſes in C.B. But Note, Two Judgments were arreſted fo 
this very Fault, Termino Paſch, 8 Georgii, viz. Lay verſus Brew- 


ſter, and Simons verſws Atkins, in C. B. 


Miſnoſmer Note, Harvert fo: Harbert (being only Vitium ſcriptoris) was 


amended tho* 


„ Nec Amended upon Motion, tho flue was joined, and the Cauſe en- 
tred upon Reco2d. 


Claxton werſus Swilt. Poſt. 30. (Rot. 1163.) 


Whether a Recovery by the Jndozſee againſt the Ozawer, with. 


gainſt a mean Jhivozſo? ? | 

Thompſon. Jt is not; Ir hath his Election to bung his 
Action againlt either, therefoze it is no Var. The Pleading in 
this Cale is naught, there being an lndebitatus Aflumpfit; ſo 
that non conſtat upon what account the Damages are given. 

Awlexten fo the Defendant, to the Objeckion of Indebitatus Al- 
ſumpfit, anſwered, They are averr'd to be the lame; and agreed that 
he hath Eledton ta bung againſt either leverallp, but not againſt 
both together. The Cleftton is determi d by the Recovery; and 
if he might after ſue the others, they would be depzived of their 
Remevics. So in Treſpaſs, 2 Cro. 73. Yelv. 65. and differs from 
the Caſe of Debt upon a Bond which is joint and ſeveral. Ad- 
jornatur. Note, This Calc is reported in Lutw. and 3 Mod. 
where it appears, That Judgment was given fo2 the Plainttff, 
but alter wards reverſed in the Crchequer-Chamber. 


Hawley verſis Ludlow. 


Principal Ebt upon a Bafl-Bond; the Conditlon was, That the 


renders in 


Diſcharge of - Dunctpal ſhould appear at uch a Day, &c. The Vail 


-w# - hr pleaved, That the Puncipal rendered himſelf befoze in Diſcharge, 


Avery? Kc. and was diſcharged fo2 ant of Pꝛolecutton. 


and good. 


4 Holt. 


AN 
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Holt. a Surrender befoze the Day cannot diſchorge the Bond, 
the Condition being erp2eſs to appear at ſuch a Day : And the 
Conditton here of this Bond differs from the Condition of a Re- 
cognizance. 

l)arnel contra, That the Law favours the Ball. 3 Cro. 22. 

Ro. 335. 26 H.7. f. 7. 3 Bulſtr. 191. C. J. Such Surrender 
ſhall diſcharge the Ball, fo2 the Body being rendered, the Arreſt 
hath its Effect. 


Vallet and French. Poſt. 12. 


d Erro2 in Fai, in this Court, muſt be bzought the ſame Error io Ft, 
Term. Fitz. Nat. Br. 21. (I) Dy. 193, 196. Yelv. 157. de anl. 
3 Cro. 104. Ro. 746. Style 218, 219. Term. 
Antw. That it is pleadable bekoze Crecution executed. 
Wythens. Such CUrit lieth here in the ſame Term, becauſe 
Judgment is lo long in our own Becaſts. And (per C. J.) we 


might alter it the ſame Term without a TUrit of Crroz. 


Salter and Bellamy. 


E22 to reverſe a Judgment given in an inkertoꝛ Court, thzee Error fiom 


Errozs were alligned. f 
1. That Judgment is awarded by the Mayo? and Batliffs, jurors Names 
wtthout laying per Cur. ieturn'd ; ill, 


2, That it ts coram præfat Major & Ballivis, the Cauſe being 
continued above a Pear after. 

2, There are no Jurozs J2ames returned. 

The Court over ruled the iſt, (it being ſald in eadem Cur, tis 
well enough) and the ſecond, becauſe the Cozpozatlon dieth not, 
and the lame Mayo? might be choſen again. 

But fo2 the laſt Erroz the Judgment was reverſed Niſi. Vide 
Ro. 796. 800. 


Rex werſus Lord Brandon. Vide ante 3. 


T was moved in Arreſt of Judgment fo2 High Treaſon : Arteſt of 
1. That he had not four Days to move in Arreſt, &c. and er, 
cited Sir Henry Vane's Caſe. ſoa. 
2, That one of the Witneſſes was examined to a Matter out 
of the Indicment. 
3. The Impꝛobability of Claxton's ſecing the TUriting of ſuch 


a Letter, and the Reading of it after, and that he was yet un 
par don d. 
4. That 
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4. That Kumſey was foz(worn in Low Rullecl's Trial; but 
that was utterly denied by the Court, 

5. That the Lozd Gray was not to be credited, 11 H. 4. 41. 
| Hract. lib. 3. cap. 3. That a Pardon reverſeth not the Outlawzy, 
1 6. That he had no Counſel. i Cro. 34. 147. 

7. That bis Jury were not all Freeholders ; and cited Fitz har 
ris's Caſe ; but all theſe Exceptions were over-ruled by the Court, 
and Judgment given againſt him, quod, &c. 


Rex werſus Lord Delamere. 


[| . — T was moved, that he might be bailed upon the Habcas Cor- 
i —_— A pus Art, fo2 CUlant of Pꝛoſecution, within a Term. | 
| Cur'. The Gzand Sellions held at Cheſter, where the Cauſe 
ariſeth, is in Nature of a Term; and if his Pzaver had been en. 
tred there, we might have baild him (upon Motion) the firſt 
| Day of this Term; but the Pꝛaper being here upon the firſt Oay, 
that can give him no Advantage, the Diſcretion of Batling, 
which the Court had befo2e, is now reſtrained by that Ad. And where 
the Act ſaith Witnelles, pet if one CUitneſs only be ſick, tis 
| within the Ack: And (the CWo2ds of the Ad being upon Oath 
| made) an Aftidavit was taken in Court viva voce; but this was 
1 alterwards waived, and the Puloner was balled by the Conſent 
| bol the Attopney- General. 4 
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Mayor of Norwich verſus Johnſon. 


N Action of Waſte was byought in C. B. againſt an wane zg? 


0. 
Cxecutoz de ſon tort of a Term, and Judgment n Execvror | 3.47 1 8 


A there fo2 the Plaintiff, The Defendant bzings a en „ ee, 457, 
Appleton pro quer in Error. Male lieth not againſt ſuch an 
Executo?, it being penal, and treble Damages to be recovered, 
1 Cro. 282, that Trover lieth. 
Waſte lap not againſt him at Common Law; and the Sta- Star. of Glou- 
tute of Glouceſter is only agatnſt Tenant foz Life o; Pears, which e. 
is to be conſtrued ſtri#ly, quia Penal. Tenant in Tail apres 
ollibility, Tenant by Elegit, at CUill, at Sufferance, ceſtui que 
ſe, Pernoꝛ of Pꝛofits barely, until Stat. 11 H. 6. cap. 5. were 
not within this Statute, Do the Queſtion will be ſolely, What 


Eſtate luch an Executoz gains by his Entry? That he gains a 
Fee-ſitmple by Diſſeiſin, Vide 1 inſt. 251. Ro. 662. and Digby's 


Caſe, ibid. 

To being him within the Statute, he muſt be either Tenant fo? 
Life oꝛ Pears, and ſuch Eſtates muſt be gained either by Right 
02 by (Ulrong; that they cannot be by CUtong, is Helliar's Caſe, - 
6 Co. And here it cannot be by Right, becauſe it appears upon 
Recozd that he is an Executo2 de ſon tort, and ſo in by Wrong. 
Eſtates to} Pears muſt be gained, either by Ack of the Party oz 
Act in Law; here it appears, that he comes not in by Ac of the 
Party, and by Act of Law he cannot; fo2 the Ad of Law ll 
wok no (Urong, Mone without Claim oz Entry can gain an 
Eſtate by TUrong. Mo. 126. And by (ſuch Claim, &c. he muſk 

Jain a Fee; foz no uncertain Eſtate can be gain'd by (Urong. 


This 


8 
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Fiethieg, 
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This 1s not like the Caſes of Election, where to make the 
other a Diſſeiſo2 02 Leſſee, is at the Eleition of the Party. 
i Cro. 302. Blunden and Baugh. Noz will the Caſe of an Oc. 
cupant, who is puniſhable fo2 CUaſte, be like unto this; fo? there 
the Entry is lawful, but here unlawful. The Law takes Notice 
of ſuch Executoꝛs in reſpett of the Credito2s, and will not conſtrue 
any Thing to their Prejudice. Hob. Caſtilion and Smith. 

Holt contra, cited 5 Co. 33. An Executo? de ſon tort map be 
of a Term, Mo. 136. tho' he cannot derive a Title to another ; 
that tis a Oiſlciſin at the Election of the Party, Mo. 303. So 
the wongful Guardian tn Socage is a Diſfeiſo2 at the Election 
of the Heir: Chat this 1s juſtifying one CUrong by another, the 
(Uaſte by the Diſſeiſin. | 

Obi De 1s liable to Creditozs. Anſw. This can be no CUrong 
to them. 

Such an Erecuto2 is liable to all Actions, tho' he ſhall not 
have cqual Advantages with a rightful Executoz. 5 Co. Coulter's 
Cale, 1 laſt. 371. To the Objection, that tis a penal Statute, 
he anſwered, that by 2 Cro. 414. 4 Mod. &c. it appears to be 
a remedial Statute : That if ſuch Action lay not, it would be of 
great CUrong to the Reverſioner. 'Tis true, Tenants by Ele- 
wit, &c, are out of the Statute, becauſe they are created by an 
alter Statute, and the Taſte they do ſhall go in part of Payment 
of their Oebts. 

(.. |. Cho the Act be penal, yet being of publick Benefit, it 


ſhall be conſtrued favourably z and being an Executoz. he repze⸗ 


lents the Teſtatoz, and conſequently map have a Term fo2 Pears, 
The Judgment was affirmed. 


Note, Apon a Motion to be diſcharged, becauſe no Jnterroga- 
tones were put in within forrr Days z Ruled, Chat the four Days 
miſt be tn Term. 


Per Lord C. J. Nothing triable by an Iſſue between the Par 
ties can be direited by the Court to be tryd by Reference. 


JO . a Clole and Vaux. 


N in Efectment, and Coſts tar'd, the Leſſee re- 
[eateth the Coſts, LHuled, upon Motion, to be an undue 
iactice, and the Releaſe void: Fo? (per C. J.) Ejetments being 
framed by the Court to (ave long Proceedings in Real Aﬀtons, 
the Court hath Power to regulate all Watters that fall out in 
luch keigned Aitions, 


28 Keble- 
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Keblethwait verſus Palmes. 


ale in C. B. fog diverting a Watercourſe, Judgment pro Cafe for turn- 
quer, Erroz bzought in B. R. Thompſon pro quer in Er- t EO 
ror. The Declaration here 1s ill laid, there is a Difference be Fa, Fee 
tween Caſe and Treſpaſs ; foz in Caſe the Plaintiff muſt well don. Vide 
intitle himſelf; here he bath laid no Pyeſceiption fo2 the Cater, . eg 39: 
courſe, without which he cannot gain a particular Property. 
Sid. 167. The Attion ſhould have been Treſpaſs, not Caſe : 
Here is no Damage done, becauſe the Plaintiff ches no Right, 
Dee 4 Co. Lutterel's Caſe. 
1 Cro. 325. is nothing to our Cale. 1 Cro, 494. and Dy.248. b. 
amount to a Preſcription. 1 Roll. 107. ig fog me. 1 Leon. 280. 
Palm. 209. tho tt ſays, Caſe, it muſt be intended of Treſpaſs, 
The Defendant hath well juſtify'd, koz (t was to turn hig own 
Mill, and ſtood upon his own G2ound. | 
Williams pro def. The Declaration is good; no Difference be- 
tween Treſpaſs and Caſe, but only fo2 Aggravation of the Da- 
mages. (Uhereſoever an Jnjury is done, Caſe lieth; here the 
Injurp is apparent, and Maker alſo, Jn poſſeſſozy ations the 
Title nced not be ſtrictly made out, as in a Pꝛeſcription. Brat. 
cap. 43. | 
Obj. That the Mill is not alledged to be antient, oz any Pꝛe⸗ 
ſcription latd. 
Anſw. The Tatercourſe is not apply'd particularly to the Mill, 
but to the Place, and map be put to other Ales. That the Pill 
is mentioned only to aggravate the Damages. Bracton, cap. 42. 
de Aquæ duttu, Raſt. fo. 441. tit. Uſes. 21 fl. 7. fo. 30. Raſt. 
Entr. fo. 90. b. tit. Molin. 


Obj. 11 H. 4. fo. 47. Anſw. There an Jnjury doth appear. 
Dy. 248. b. crpzeſs 2 Cro. 42. Hob. 290. Biggot. 1 Cro. 499, 


500. Palm, 290. Thelwal Digeſt of Urits, tit. Executor, pla- 
cito 7. 


Burman werſus Buckle. 


ES upon a Bill of Exchange; Declaration upon the vill of ba 
Cuſtom of Merchants, Cerdict pro quer'. change. 


Treby moved in Arreſt of Judgment. 1. The Cuffom, as canon of 


here laid, is as general as the Common Law of England. Merchants 
1 Ro. 29. pl. 30, 31. 1 Sid. 396. | 


2. The Cuſtom is laid, Mercatori vel alicui al perſonæ (omit: 
ing the Cows Commercio utenti.) on 

Wythens J. All the Pꝛecedents are, Commercio utent', except 
one which paſſed ſub ſilentio. Judicium arreſtetur niſi, &. 
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Rex verſus Newdigate. 


DE Defendant was convicted upon an Judſ#menr foz chal- 
| lenging, &c. and now fined 1000 Marks, and found 
Durcties foz his Good Behaviour ko; thꝛee P:ars, 


Reſolved, That the City of London cannot ſet a Fine, Sec. 
fo} Nlon-perfo2mance of a By-law. 


One was indicted and found guilty of a great Nuſance: A 
CUrit goeth to the Sheriff (ik the Party refuſeth to abate it at 
his own Charge) the Court will raiſe the Fine accozdingly ; Se- 


cus, Tf the Mulance may be eaſily removed, as pulling down a 
CUall, &c. 


Rex verſus Baily. 


Aily being conviited and fined, upon an Indicment fo2 Rid- 

napping, a Motion was made to eſtreat his Fine. Alton, 

The Courſe is not to eſtreat, &c. when the Party is in Execu⸗ 
tion, unleſs at the King's particular Requeſt. 


Brent and Whitchcock, 


Eplevin. The Defendants avow upon the Statute of 
Eh. & Mar. and 22 Car. 2. fo2 not repairing Highways. 
Plaintiff replies, and plcads the Puvilege ol the Monepers of 
the Mint to be exempt, &c. the Defendant demurs. 
. Holt ko the Defendant argued, That the King's Letters Pa- 
tents reach not theſe Ads, fo2 the Eremption is only from Du⸗ 
ties, &c. granted to the King, and the Outy of repairing the 
Digbwap comes not within thoſe Tloꝛds; but admit it were a 
good Dlilcharge, yet the ſubſequent Acts repeal it. loſt. 121. 
6 Co. 73. Drue Drury's Caſe. 2 Inſt. 504. that all Exemptions 
of Clergymen arc taken away. 2 bd. 3. 6. and 2. 2 Inſt. 569, and 
570, Pete this Tax is laid by Acts of Parliament ſince the Pa- 
tents. Sid. Dꝛ. Webb's Caſe. 


Afterwards Judgment was given fo2 the Avowants. Paſch. 


2 Jac. | 


Upjohn 


— 
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Upjohn and Dawkins. 


Pollexfen, Petre is a Gerdid fog the Plaintiff, and tho' it be quod Piſces a. , 


ipſius Quer. 


libera Piſcaria, yet one may put Fiſh, of bis oon there, Uſher's «vir, Kc. i!! 
Caſe of Pheaſants. | 
This is like the Caſe of a Tenant in Common, who ſhall re: 
cover when be declares (ſmgly, if Tenancy in Common be not 
pleaded in Abatement, 
Jt was laty by Wythens, aud not denied by the Coust: pere bon 
it appears by the Declaration, that he is a Tenant in Common; 
ſecus, in the Cale put, where he is pzeſumed to be Tenant, 
until the contrary. be enn: Ruled, that the Declaration is 
naught, and Judgment accodingiy. | 


Humfreys and Miſdale. 


4 ( 
| Dr op itt C. B. Qvowny by Damage-feſant : Nouſltit : The 1» Replevio, 
Jury omitted to find Damages, and tax Coſts upon the mine 

Nonſuitz and the Queſtion was, It that might be ſupply'd by a pid by Ia. 
Writ of Inquiry? Thompſon, That it cannot 21 Hl. 8. cap. 19. duicy. 
Co. Entr. 372, 574, 5, and 7. 

Pollexfen, That it may be ſupplys: The Pzecedeuts are both 
Ways, Thefaurus Brevium 1 Part toy. 2 Part 247, Cur, fv 


Urit of Inquiry doth lie in this Cate; and granted accozdingiy. 


i Fs a A, £. Show, >, - 
Herring and Brown. 4 2, ret .. 
; HI. N 


firma. The Jurozs found a Settlement ta Otra, Revocation 
with Power of Revocation 1643, and afterwards a Fine is * Us, &. 
levied 1649, and then a Deed declaring the Ales of the Fine: 
The Queſtion is. Mhether the fv Ales are well revoked ? 
Williams pro quer. Here the Deed doth cloſely follow the 
Fine, and che Intent of the Nine was. anly to ſever the Eftate 
and raiſe new Uſes, Deeds of Uſes are uſually made after the 
Fine, tho* dated befoze ; no Difference as to this Cale, whether 
the Deed is pzecedent oz ſubſequent z only an Averment lies a- 
gainſt a Deed made after a Fine; ſecus if made befoze, 
Powers of Revocation are largely taken. Hob. 312. Kibbol 
and Lee. 10 Co. Snape'g Caſe. 
The common Atap of executing. & Power of Revocation, ts 
by Fme and Deen. Oy. +36. * 
og © 71 > This 


Reſpaſs quare liberam Piſcariam, &c. fregit & piſces, viz. Narr. in E "Ine. 99 
&c, iplius (quer) cepit & aſportavit. N Trefpaly , e, 


AG "» 
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This Court will not judge accozding to Niceties. 1 Cro. 191. 
Ruſhw. Vaugh. 43, 49, 50. 

Holt contra, The Power of Revocation is ertinguiſhd by the 
Fine, which wozks a Fozfeiture being levied by Tenant foz Life, 
who thereby is in of a new Eſtate. 

And tis not abſurd, That he who hath a Power of the Inherl⸗ 
tance may commit a Fozfeiture, it being a [tmited Power. | 

That it is a Fozfeiture, Inſt. 251. b. 1 Ro 855. And what- 
ſoever was the Intent of the Partp, we muſt argue upon the 
Fact done. 1 Cro. 391. 

That it wozks an Extinguiſhment, Albany's Caſe and Diggs's 
Caſe are erp2eſs. Tho the Fine and Deed, to ſome purpoſes, 
make but one Conveyance, yet here they muſt be ſeverally conli⸗ 
der'd, and the ſubſequent Deed cannot amount to an Execution 
of the 1Power, fo? then it ſhould purge the Fo2feiture, which it 
cannot do, Inſt. 250, 252. Sid. co. Leſtrange's Caſe, Difference 
between a p2ecedent and a (ubſequent Oeed, Inſt. 236. b. Tho' 
Revocations orc favoured, pet the Circumſtances muſt be pur- 
ſued, Quod ftuit concefſum per Cur prater Wythens Juſt, who 
held, that the Fine and Deed ſhould be conſiverd as one Convep- 
ance in Favour of common Aſſurances, where the Diſtance of 
Time is not apparently long: But it was adjudg' d fo? the Defen- 
dant. Vide Poſt. E-" 


2d Impar- Williams moved ko; a ſecond Imparlance in a Quo Warranto, 


Wee e and ſaid it was granted in the Caſe of the City of London, but 
the Court dented it; fo2 Aſtry ſatd, by the Courſe of the Court 
thep were to have but the common Imparlance. And per Cur”) 


being ex gratia, we may grant 02 deny it as we fce Cauſe, 


Procedendo A Motion was made foz an Attachment againſt the Mapoz of 
3 upon Affidavit, that he bad long delay'd a Trial. Hol- 


Court, loway, Pou may have a Procedendo ad judicium, and compel 
bim to pzocced ; but an Attachment was denied by the Court, 


Gardner verſus Stroud Sal. 


Djudged that an Attozey's Clerk hath no Paivilege ; alſo 


Attorneys 
2 that an Attozney being jointly ſued with others, loſeth his 


I:g'd PDuvilege. 


Valet and French. 


e wag — facias to revive a Judgment, the Defendant pleaded a 
no Superſe. i) Writ of Crroz depending de Record' coram nobis reſiden', 
e en and adjudged, that it was no Superſedeas z ſecus of Etroz in 
facias. other Courts, Cooke 


7 
i 


— 


chewn, Will enlarge the Term. 
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Coole werſus Williams. 


Kun of a Judgment in C. B. Exception taken, that no Day bee Wane 
„ was given to imparl, the Judgment being of the ſame teen be. 
Term, Raſt. Ent. 63 1. Sed non all', fo? (Ch laid) ant of an ror. 
Jmparlance, if pzay'd, is Errozz ſecus, tf not piay d. Aſton, 
the Dictum eſt, &c. in the Recozd, is only to tbe a Rule. 
The Judgment was affirmed, fox it appeared upon the Necow 
that the Judgment was by Nihil dicit. 


Rex werſus Vaux. 


Illiams moved to quaſh an Jnd{#ment fo2 Perjury. Foz 1 
that in the Caſe of is. Cellier, An Indlament in jv. yccjury * 
Yorkſhire foz a Perjury committed in London, was quaſh d (oz in London, 
that Reaſon. | y_ 
C. J. It an Jndictment be apparently vitious (be the Crime Amicus Cu- 
what it will) it ought to be quaſh'd ; fo2 tf there were a Trial and 
Cerdict thereupon, Judgment muſt afterwards be arreſted fo2 the 
Clitioulneſs of the Indickment; and therefoze, as amicus Curiz, 
any one map move ta quaſh it. 


Withers. The Courſe is uſually to direct a Crial in ſuch 
Caſes; and ſo it was done here. 


＋ 


Rex verſus Freake. 


Nditment foz calling one Thief; Exception taken, that it ig No Indi8- 
actionable at Common Law: Quach d. ment the 


Words ac» 
tionable. 
Note, In Ejectione firmæ, the Court, upon good Cauſe Term co, 
jeAmenc. 


A Potion was made foz Judgment in Ejetmenc, upon a Leaſe Cet. 
ſealed on the Land, and deny'd; foz (per Cur') you muſt try it. 4, "muſt be 
tried. 


D E 


; Statute of Rohibition. A Man dieth Jnteſlate, leaving a perſonal E- 
/ > rea fate, and only one Son; and the Queſtton was, 1. Whe- 


"oe 5 Iermino Paſchæ. 


DE 


Termino Paſchæ. 


Anno 2 Jac. II. in B. R. 


by Reference to be try d by Reference, &c. but other Matters (ubſe- 


or Audit 


Querela. quent to the Judgment, by Audita Querela. 
New * Trial The Court dented to grant a new Trial, upon Affidavit that 


the Jury went by Uotes; tho Serjeant Stroud (aid it had been 
granted in the like Caſe. 


Palmer and Allicot. 


Where Trial Ta in ſuing out a Judgment oz Execution, are 


ther any Intereſt veſts in the Son by the Statute of Diftribu- 
tions ? 

2. Ulbetber this be not moze pzoper fo? the Juris dicttan of the 
Arches, and conſequently no PÞzobtbition lieth 2? 

Williams ko; the Defendant in Prohibition. To the firſt, Be⸗ 
foe 22 & 23 Car, 2. No Diſtribution was granted of Inteſtates 
Eſtates. 1 Cro. 62. Fotherby's Caſe, Jo. 228. (6 Car.) Van- 
dam's Caſe. 

gt Common Law, befoze 31 Ed. 3. Oꝛdinary could not grant 
adminiſtration, but had only a delegate Power by ſpecial Com- 
miſſion, 9 Co. 40. Henſlow's Caſe; but 31 Ed. 3. enables the 
Oxdinary to grant Adminiſtration. And the Statute of H. 8. ties 
bim up to the next of Ain. 1 Cro. 208. No Right in the Admt- 
niſtrato?, but in Right of the Jnteſtate. 8 

1 
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That 22 & 23 Car. 2. doth not alter the Law as to this Caſe, 
being caſus omiſſus. 

That there is no need of raiſing a Conſtruction in this Caſe, Piftciburion 
fo2 he had a good Remedy by the other Statute, 5 Co. 39. Mo v 
Otſtribution can be made where there is but one Child; fo2 the Sed vide pot 
Statute is not to be conſtrued beyond the erpzeſs Clos. Trin. att 
31 Car. 2. Burnel's Caſe. 

2. To the ſecond Queſtion. Vide Cottington's Cale. 

That by 22 & 23 Car. 2. The Jurisdiction is fix'd in the Ec- Prohibition 
cleſiaſtical Court, excluſive in effect of all others. The Chance. .. %“ 
ry and Exchequer never relteve in caſe of Diſtribution. 


J Pollexfen pro quer'. 

The Conſtruction of an Act of Parliament doth always belong 
to the King's Courts. 

The Clauſes of this Act fo2 Diſtribution, which give Power 
B to Eccleſiaſtical Courts, &c. do not take away a Pzohibitton in 
this Court, 

e contend not fo2 the veſting of an Eſtate in the Jnfant, 
but only ſuch an Intereſt as where there are moze Childzen, 02 in 
Caſe of a Legacy; we agree, that the Eſtate is in the Admint- 
| ſtrato?, and the Intereſt de claim is only a Choſe in Alton, 
3 This Aﬀ is in Lieu of the Jutcſlate's Ulli, and as good as an 
4 atual Til, f 

Tf no Intereſt veſts befoze Diſtribution, Childzen will want 
their Potions fo? their Pieterments, and Adminiſtrato2s will be 
encouraged to delay Diſtribution. 

Pꝛecedents are many in the Courts of Delegates, that ſuch 
an Jntereſt veſts, and the conſtant Pꝛactice there accords. Stat. 

1 Jac. pzevents the Mother's going away with the Child's Part, 
which p2oves that ſuch an Intereſt is veſted, Practice in Canc 
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. accord”, 
: Obj. This is caſus omiſſus, fo2 the Statute extends not to one 
S ſole Child. 


5 Anſw. Diſtribuere ſhall be taken as tribuere. And as to this von .5.c 
4 Point the Court was of Opinion. That one (ole Child is within 
the Statute. Vide prox' pag. contra, 
Tn Burwel's Caſe, the Point in Debate in this Caſe came not 
* tn Queſtton: And (per Cur') that being only an Opinton of a Caſe 
in Equity, will not govern this Caſe. Tis unreaſonable that 
AUdminiſtratozs ſhould only have the Trouble, &c. and after Le- 
gacies, &c. pald, the Eſtate ſhall ga to another. 4 Co. 51. 
1 Cro. 106. Dy. 372. 
: That Adminiſtration de bonis non, ſhall go to the reſiduary 
egatee. 
C. ]. There Power is given to Eccleſiaſtical Courts, and ati 
= _— them, &c. tis unreaſonable that they may not judge 
ot this act. 


Whytheos, 


16 "Fermino Paſchæ. 
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Wythens, CUbenever das of Parliament come in Queſtion, 
this Court grants a Pꝛohibittion. 'Tis the Conſtant Practice. 

C. J. P2obibition lteth only when other Courts hold Plea of 
that whercof they have no Jutisdicton, 02 having a Jurisdiction, 
they miſtake, But Wythens, Wright, and Pollexfen contra as 
to this Point. Foz a Pꝛohlbition is to ſee if thoſe Courts pꝛo⸗ 
ceed regularly, oz no; and it they do (o, then to grant a Con 
ſultation, which Writ proves, that it lieth in Caſes where no 
Wrong, &c. is done; and tho' it appears they had oziginally 
good Conuſance of theCauſe. Sed hac obiter. 

At another Day Pollexfen inſiſted, that Conſttudion of ads of 
Parliament belongs to the King's Courts, and cited Vaugh. 230. 

Sid. 431. 1 Cro. 62. 202. 1 Sid. 179. Paſch. 27 Car. 2. Spence 
verſu England. 22 Car. 2. B. R, Offley and Belt. Cur. Con 
ſtruction of Statutes may be made in infertoz} Courts, and if 
good, we will not p2ohibit them. 

C. ]. You agree, that when they give Judgment below, which 
19 againſt the 
vou (ap) muſt be ſtopp'd by a Prohibition as (oon as bzought, 
which is unreaſonable. And it agrees not with mp Reafon, that 
it the Judge below be ſtrongly of another Opinton, that he muſt 
afterwards judge contrary to it, accozding to our Opinion, upon 
the Þobibition | 

Jt a ]Nohtbition lieth only when they judge of Matters out 

ol their Conuſance, then here no Pꝛohtbition lieth: But if a 
122ohibition lieth allo ad informand' Conſcientiam, &c. then it will 
lle in all Caſes whatſoever. 


C. J. and Holloway agatnſt the PDꝛohlbition, Wythins and 
Wright foz it. Idco adjornatur in Cam. Succ. 


Afterwards, at another Day, per Cur, J20 Intereſt veſts, And 
a Conſultation awarded. Mich. 2. Poſt. 


Money | Note, The common Rule, upon the Motion, that bzinging ſo 
tough into 


_ much into Court, &c. it may be ſtruck out of the Declaration, 
doth not extend to a Quantum meruit. Quare, 


1 Per C. J. (and not denied) All Cheats and Abuſes of Tradec- 
K. e men are Patters indiftable. 


Pardon, with A Pardon of Felony, with a Clauſe of Tranſpoztation, was 

3 allowed, and the Party diſcharged, without finding Surettes: 

tion. But per Altry, The uſual Courſe is to inlert the Clauſe fo2 find- 
ing Sureties to tranſpozt himſelf within ſuch a Time; but, per 
Cur', Ve ought to tranſpozt himſelf within the Time, at his ]e- 
ril; and therctoze tt was allowed, &c. 


1 Diſtreſs 


tatute, there is no Remedy but by Appeal, which 
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ment lieth; and to that Opinion the C. J. inclined, but Wythens | 


- —— -- - — — 
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Diſtreſs for Rent. Ver C. J. One cannot bzeak open the outer Door broke 


Door; but per Pollexten, Jf the outer Dooz be open, one map to 9iftraia. 
bicak open the inner £0002. | 0 


One was comnutted by Warrant ag Confederate to the Felo+ Confederite, 
ny, Fe. And by the Rule of Court, the Juſtice was ozdered to a- „ cceſley. 
mend it, and make it Acceſſarp. 


A Habeas Corpus was deny d to bing up one in Execution, 11.0 Cor- 
to be a Clitneſs, becauſe it ſeems to be an Eſcape, pus, 


Indicment fo2 taking a laced Scarf, and converting it, &c. Where la- 
Exception was taken, that this is in Nature of a Trover, Cur. 4 0% 0: 
Jl tt had been laid violenter, it had been good; but no ſuch Inn 
v.cment lieth without actual Qtolcnce. 


Cockrutt verſus Eundem. 


3 Attery, in removing him from his Seat in the Church; De. No Juſtifice 
I fendant pleads mollicer manus impoſuit, &c. Selby pro Quer“, {99 0 


* tery ina 


The {lea is naught; fo2 in this Caſe there can be no Juſtifica- Church, Ni. 
tion. Noy 104. 2 Cro. 366. The Court at firſt inclined fo2 the 


Defendant, that ſuch a Removal was juſtifiable, and directed 


Judgment to be entrcd fo2 the Defendant, Niſi, prox' Term'. Sed 
poltea prox” Term, It was adjudged fo2 the Plaintiff; ko; the 
Court latd, there could be no Juſtification of a Battery in the 


Church, unleſs in Caſe of a Church warden, &c, Sid. 301. 
1 Saund. 10. 13. 


Rex werſus Jane. 


J2di#ment ſur Stat. 5 Ed. 6. fo2 keeping a Country Ale-hotiſe Q If keeping 


without Licence, 0 
Pollexfen took Exception, That tis not indictable, being no deckte. 
Oſfence at Common Law. Hutt. 100. Poſt . 


Aud the Statute direts the Puniſhment, therefoze no Indict⸗ 


[aid there had been many Pꝛecedents of ſuch Jndiftments, Adjo. 


Crceſſiveneſs of Damage, no Ozaund fo? a new Trial; and New Trial 


dis was ruled in the Caſe of Bernadiſton and Soams. Per tot 4a. 
ur, 


D Rodney 


ö 18 Fermino Paſchæ. 

. Rodney verſus Stroud, & al, Poll. g. 

1 3 . — 5 1 7 4 N action brought againſt divers, ko: Falſe Jinpziſonment, 
a [ — or pag upon pꝛetended Suſpicion of being in Monmouth's Army; 

þ Judgment »» Tlerdick pro quer, and the Damage ſevered by the Jury, the 

'F gainſt divers JDfaintiff enters a Nolle proſequi agatnſt one. 

i . Levinz moved in Arreſt of Judgment; he denied, that 1 Bal. 

| 157. was Law, and reſolved ill in Heydon's Caſe. and 1 Cro. 

4 Hayer verſus Wood, A Difference when the Jury find a ſeveral 
1 | Battery, 

} 5 2. The Entry of a Nolle proſequi is as good befoze Judg 
14 ment as alter, altho it was a Doubt fozmerly, 24 Ed. 4. 7. 
i 25 Ed. 4. 26. b. Co. Entr. 650. b. and 676. b. Raſt. Ent. 532. b. 

[1 Hob, 108. & 70. are all befoze Judgmeut. Secus, Mo. pl. 85 5. 

2 Roll. 100. 3 Cro. 762. 

There the JIlea and Clerdiit are joint, the Plaintiſf can by no 
Act make them ſeveral ; otherwiſe of the Ack of the Jury, oz of 
the Ocfendant by pleading. 11 Co. 50. b. 1 Cro. Player. 

Obj. A Nolo proſequi is no Releaſe, 

Antw. an Agreement upon Beco is as flrong as an Agree- 
ment in Pais. 1 And. 316. b 2 Ed. 4. fo. 2. And thcretore, 
by Lirtleton's Rule, the other ſhall take Advantage of it. 

The Jury map do what the Party cannot. Sty. 34. 149. 
Dy. 210. a. | — 

Polexfen contra. 

Walſh and Biſhop's Caſe ſcems to have lettled the antlent 

[ Nol proſ Otſpute, that a Nolo proſcqui 1s no Relcaic; and none of the 

1 „e Keel, Calrcs cited do pzove any Dillereuce between a joint and a ſeve- 

[| ral lea. Adjournatur. 

1 5 

No new Tris er Wythens. In Ejectment we rarely grant a new Trial, 
| 1 ol mT they may try the Title over again. 

| e, Chere there is an affirmattve Adtgavit and a negative Affida- 

5 | «votes it, the affirmative Affidavit of the }Ilainttill 1s to be taken, 

1 

j Rex verſus Williams. 

1 
| 2 8 pies. N Inkozmatton was crhibited by the Attozney-Oencral a 
Ats of 4” gainſt the Defendant, fo2 licenſing Dangerhticld's Marra— 

1 Commons Tibe, Che Ocfendant pleads to the Jurisdiction of the Court, 

g . that he did it as Speaker, and by Omer of The Houſe of Com— 
18 rang mois, and demande Judgment of this Court, whether they will 
1 take Conulance of it: To which the Attomey-General demurs. 


— — 1 
„ 


* —— — 
* 1 
2 


— — 


(Dee the Caſe put at large by Sir Robert Atkins, in his Oils. 
: courſe 
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—— — — — — — 


courſe of the Power, Jurigditton, and Puvilege of Parliament, 
occaſioned by this Jnfozmation, and pudliched, Anno 1689.) 
Pollexfen fo2 the Dekendant. Chis Matter touches the Iar- 
tament, and thereſoze not triable here. Tyte being done in dur 
ſuance ot an Ozder of the Houle of Commons, is their ct, not 


= F if L. * 

nua. The Parliament - the higheſt Court. — . 3 3 
Z — onſe of is no Court, noz' — — 
1 Wy Che ÞHonfe of Commons in no Court, noz/Part of r 


477 eee. * 


Wytbens. The Ring himſclf cannot licence a Nuſaitre, no: PX 

(per C. J) anp Thing that is malum in ſe. A minori in this 

Caſe, Judgment (inſtanter) quod Reſpondeat Ouſter. 

Aſtry. Upon a Keſpondeas Oulter they have uſually four Days Four Daysto 

Time to plead, as in Firzharris aud Elliot's Caſe; but tt is in eee, 

the Diſcretion of the Court, and four Days were given accod- ouſter. 

ingly, and afterwards k 
Pe picaded the common Plea, Quod non vult contendere cum a 

Domino Rege, and was fined 10000 1. 7; » 

F @## . 5 #6 ©, 

12 Apon a Quo Warranto, when the Libertics are ſeiſed quouſq; Judgment in 

3 &c. and they do not replevy them. (Per Aſtry) The Courſe is, Jae War 

I That Judgment final be given, niſi they plead within ſuch a Day. 


6 | 1 i 1 _ of Ex- 
3 Hilliard werſ#s Smith. change in $8 
3 | Obligation ; 
3 Cbt on a Bond, the Defendant pleads, that he hath given — by ol 
1 a Bill of Exchange in Satitskadton; and ruled a good went of « 
* Plea. And per Cur. Payment of a leſſer Sum in Satisfatton , Lam in 


of a greater, is good in an Aſſumpſie; but in Debt ſur Obliga⸗ — ; 
tion, Defendant pleads in Abatement, that the Plaintiff received 2 
part of the Money after the Action bzought; and ruled ill. 2 


of Part te- 
ceived, ill. 


Inkozmation againſt two, foza Riot. Jt was moved in Arreſt A Riot is by 


3 of Judgment, that (by my Lozd Coke) there muſt be moze than cn dea 
= two to make a Riot, | 

9 C. J. There muſt be moze than two Nloters, pet two only 

1 may be indicted, Judgment pro quer. 

4 Per Cur”, A ſecond Writ of Erro2 bzought after Nonſuit in a Second wat 


fomer, is no Superſedeas; and Leave given, upon Yotton, to 2 Eren no 
charge the Defendant tn Execution. ; e 


Then one is ntralitiouſly and veratſouſy outlawed in pzivate, Wlitious 
who apyears daily, and may be taken, we uftally reverſe the .. 
Outlawzy, upon Motion. Per Wythens. 


D 2 Erto1 


* 


20 1Termino Paichwz. 


—U—ää — — — 
— 


One m-kes QCrro2 was aMgn'd, that one pleaded (cum teſtamento annexo, 

wot qui obiit inteſtat') which is abſurd and repugnant. 'Tis well, 
(per Cur') fog tho' one make a CUull, yet if he make no Erecutoz, 
he is an Inteſtate. 


Money | Indebitatus Aſſumpſit and Quantum meruit, fo2 the Loan of a 
brought in. Hozſe fo2 thzee Miles; Motion was made, that bzinging 28. 64. 
rarys Al. into Court, it may be ſtruck out of the Declaration; and granted 
lumplir,well, per Cur', upon the Indebitatus Aflumpſir, but denyd as to the 
Quant, Me. Quantum meruit. 

uit. 


No Coſtzin Per C. J. No Coſts in a Pꝛohibition, tho it ſecmg reaſonable 
Prohibition, there ſhould be. 


Medias Note, TUhereſoever a Medictas Linguæ is to be had, a ſpecial 
15 Jury is to be return d. 


D I. 


Term. Sanctz Trin. 


Anno 2 Jac. II. Regis, in B. R. 


* 


2 T was agreed, per Cur', that the Seſons map chuſe a 
able. oo Conſtable, and that the Omer here, (which was maved 
to be quaſhed, upon Suggellion that it was grounded up⸗ 

on an Offence now pardon dd) appointing him to take the 

Oaths, is an Election of him, &c. Ie map be a Perſon not 

[tving within any Leet. And per Holloway) they might have 


compel!d him to take the Oaths by increaſing his Fine. Js 
I ur. 


Anno 2 Jac. II. in B. R. "0 


Cur. This Calc is like a Judgment; which, if good, ts it⸗ 
reverſible, tho' the Crime be pardon d. And the O2der was con- 
firmed, h 


er C. J. An Jnditment may be quaſh d, if, it appear vitioug, ng wege 
altet Jllue joined. T's of 
Per Wythens. Trover lieth againſt a Carrier fo? the Owner Trover after 
of the Goods, and fo2 the Carrier againſt him that took them 1e. 
away, 


Ruled per Holloway, That a Oclivery o! a Occlaration upon — 


a Sundap is not good. Poſt. | Sunday, ill. 


Burroughs and Hays. 


1 upon a Demiſe fo2 Bears, rendzing Rent 5 and No Covenant 

+ 'Beeach aſſigned fo2 Jon payment. againſt Co. 
Defendant pleads, that Part of the Rent was to de allowed, 

Kc. Mo. 135. | 


Cur. This is a Covenant againſt a Covenant. Yelv. 43. Judg- 
ment pro quer, Niſi, &c. 


Godwin vorſus Hales. 


Ebt upon the Statute 25 Car. 2. cap. 2. fo the Penalty of The King's 7 * ; 7 17 


5001. wherein the Plaintiff declares, That whereas it was 1 
provided by the Statute, &c. (letting fozth the Statute) Mot. went $26'#: 
withitanding which, the Defendant having a Commiſſion to ſerve Teft plead- 
the King as a Coloncl of Foot, and not having received the Sa.“ 
crament, no2 taken the Oaths and Teſt, &c. within the Times 
pzeſcribed by the Act; That after the Times expired, wherein he 
ought to have received the Sacrament, and taken the Daths and 
Tells, as,afozeſaid, he did execute the ſaid Office, and continued 
to aft by Colour of the ſaty Commiſſion, of which he was tndict- 
ed and convicted at the Aſizes in Kent, whereby the Aﬀton ac. 
ctues to the Plaintiff, fox the Penalty of 5001. The Defendant 
pleads, Chat befoze the Times expired, &c. he had a Dilpenla⸗ 
tion under the B20ad-Seal to ac, Non obſtante that Statute; to 
which the Plaintiff demurs. 

Northy pro quer. 

1. The Plaintiff hath well intitled himſelf, having fully pur⸗ 
fucd the Directions of the Statute, by ſetting kozth: 1. Þis be- 
ing in an Office, 2 That he neglected to take the Oaths, &c. 
3. That he executed the Dffice after the Time, &c. expired. 
„Chat he was indiied and convicted purſuant to the At. _ 

- 2 


* 


- 4: 3 


Termino Sancta Trinitatis. 


Note. 


Note. 


The Defennant's Piea comes too late; fo2 he ſhould have 
pleaded this to the Indiament, &c. which not being done, it 
ſhall be an Eſtoppel. Bro. Char. of Pardon 15. 3 Cro 4. pl. 2. 
2 Roll. 306. 

Here we ſite upon the Conviction, and it is in Nature of ſuing 
out an Execution upon it; and like to an Adnuntſtratoꝛ De bo- 
nis non, &c. who may ſue, &c. 

2. To the Matter of the Plca: Jn many Caſes the King 
cannot diſpenſe by his Pierogattve. 11 H. 7. fo.12. 5 Co. 135. 

A Statute which pzohibits, &c. with a Charge of D\iſadtftty, 
(is not diſpenſable. Co. pl. Cor. 154. 2 Cro. 385. Hob. 79. 


Mo. 1299. Dtatute of Ed. 6. is not diſpenſable. Vaughan's Re- 


port's, Thomas verſus Sorrel. 


The Intent of the Statute appears plainly, and the Diſability 
is attached befoze the Dilpenlatton granted. Vide Stat. 7 ſac. 
£6. Co. Pl. Cor. 184. 

Obj. 12 Co. 18. and 2 H. 7. 6. b. there cited. 

Anſw. That is but Coke's ſingle Opinion, and the Oxtginal is 
miſtaken. Bro. Patents 45. 109. 

Aiſo that Cale differs from ours, fo2 that diſables the King, 
but ours the Subject, Hill. 27 & 28 Car. 2. Str Jolm Read's 
Caſe, in Scaccario. | | 

Solic{toz-General foz the Dekendant. 

Obj. That the Diſpenſation is now pleaded too late, and that 
we are eſtopped, &c. | 

Antw. An Eſtoppel never wozks between Patty and Party, 
and you ought to have ſhewu that we had it in cur Hands, and 
telu'd upon the Eſtoppel, and not ta have demurr'd, Nc. 

It the Diſabuitp had been attached befme: the Diſpenſation 
granted, we bad been barr dz, but here the Diſpenſatton was be⸗ 
toze the Deſions,, befaze: which there was uo Convittion. 

Do ths (Ingle Queſtion ts, Whether the King's Dilponlatiory 
will avoid the Penalty of this Aft, of Parliament: 

In many Caſes, a Non obſtante wall diſpenſe with, a Statute. 
Co. 36, 37. 81Co. 38. Vain, 347; 

This Paerogative bath been allow'd by Parliament, 2 Roll. 
34c, 1 Ruſhwarth's, Collections 572, 573. 

Dilpenſatiang, &. have-been.allow'n-cver nco H. 3. 

The Ming map diſpenſe: in caſe of Malum prohibitum; other- 
wile of Milum in ſe. Vau. 333. 


7 H. 7. 14. b. Hob. 209, 346. 8 Co. 118. 2 laſt, that Ste- 
tutes have been adjudged void. 

Che Ring may diſpenſe with Penal Laws, where the Subject 
bath no Damage in particular. Vau. 342. 1H. 7. 11, 12. 3 luſt. 
74. Noſeby 9: Caſe, 2 K. 2. 1 b. 11 H. 7. 10. a. Dy. 52 and 54. 
Vau. 352, &c. Fitz, Nu. M. 222: 


Statutes that concern Pꝛaperty are indiſpenſable, but thoſe 
which relate, to Ouvernment tbr King may diſpenſe: with. 12 Co. 
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_ 34. where Magna Charta, cap. 3. is diſpenled with 12 Co. 
12, 1. 

The End of all Laws is Salus publica, which, when anp 
aw oppolcth, it muſt be laid aſide, as all our old obſolete Sta- 
tures are. | 

The Judges found out a Wap of barring Entails, Non ob- 
ſtante the Statute De bonis Condition', fo2 pure Neceſſity; (o 


the King may diſpenſe with the Statute of chuſing Sheriffs. 
Dy. 225. b. | 


This Statute falls under the Rule of Quilibet poteſt renun- 
ciare juri pro ſe introducto. 
This Act would entrench upon an inſeparable Bzanch of the 


kings Dierogative, which no Act can take away, 2 Co. 18. 


1 &c. non obſtant. Stat. K. 2. So of Non-Reſidence. 
Hob. 146. 


To command the Subjct's © bedience, is the King's higheſt 
Dꝛerogative. 12 Co. 18. 2 Inſt. 239. 

Sir Valter Raleigh's Caſe, 2 Cro. 495. Tho' the Commilſ- 
ſion, &c. did not pardon him, yet it did capacitate him to ſerve, 
CC. 


Obj. That the Subject hath his Cledton, by taking, &c. oz 
not, to avotd, 02 not to avoid the Jncopacity, 


Anw. No Subject hath Elctton to pay Allegiance, 02 not. 
Sir John Read's Caſe. 
At the Common Law, the Militia was only in the King, and 


conſcquentiy he muſt have a Power of declaring the Officers at 
his Diſcretion. 


Stat. 8 k. 2. c. ». 33 H.8. c. 24. map be diſpenſed with, 


12 Co. 19. So ok Stat. 4 H. 4. 12. ibid. | 
21 H. 6. 21. 1 H.8. 8. are diſpenſable. 


Stat. 1 H. 4. 12. 


Plo. 502, 29 Car, 2. Davies and Stukely, in Scaccario. 


Stat. 23 H. 6. wag pro bono publico, and diſabled both King 
and Party, and inflits' a Penalty, &c, and is ſtronger than in our 
Caſe, and yet was diſpenſed with by Ed. 4. 


That the King muſt be ſerved by his Subjects. Vide Calvin's 
Caſe, Plo. 457. 502. 11 Co. 82. 12 Co. 18, 


As to Simony and Lſury, the Statute cannot be diſpenſed 
with, becauſe they are Mala in ſe. + 36.0 

Ingrams Cale, Inſt, 234. ſeems ſlrongeſt againſt me; but it 
differs from our Cale; foz there the Party came too late, &c. 
which was fatal. 

This Ut ſeems to imply in it ſelf a Diſpenſation, fo2 it ſays, 
there muſt be firſt a Conviition upon an Indidment, &c. And if 
the Ring enters a Nolo proſequi, there can be no Conviction. 

C. J. The ſole Queſtion is, UUhether the King can diſpenſe 


with a Penal Law? As to the Objection, that he comes too 
late, that hath been clearly confuted by M2. Solicitor. 


The 


* . nr. — 


'Fermino Sanctæ Trinitatis. 


The ſupzeme Legiſlatoz may diſpenle with any Law; fo of the 
Law of Murther, by God, in Abrahams Cale. So the Laws 
of Sen may be vilpenſed with by their Legiflato2s, fo? aff Latug 
human being liable to Jmperfe#ion, a dfipenſing Power ts ne 
ccſſary, 

Where a Statute makes that which is Malum in ſe, to be 
Malum prohibitum, it 1s not diſpen{able. 

The Cales of Aſury and Naſance, are upon the Reaſon of the 
Subjects having thereby a particular Damage. 

Obj. acts pro bono publico not diſpenfable. 

Anſw. That holos not, fo2 then no Aﬀ at all might be dilpenſed 
with. 

Ingram's Caſe reacheth not our Caſe, foz there he had elap⸗ 
(ed his Time, but not fo in our Caſe. 

The Reaſon why the Uing cannot diſpenſe with the Statute 
of buying Offices, 02 (ſitting in Parliament, without taking the 
Oaths, is, becauſe there is a Diſability actually ſncurred, which 
cannct be taken off but by Act of Parliament. But in our 
Caſe there 1s no Diſability atually laid upon any Man, but cer- 

| rain Things rcquircd to be done; and as a Penalty fo2 omitting 
| thoſe Things, the Otſability, with other Fopfettures, are to be in. 
' curred aftcr Conviition, Mou the Nature of a Diſpenſation be 
ing td make that lawful to him that hath it, which ts unlawful ta 
every Body elſe, p2events the committing any Offence, &c. and 
ronlequently the tncurrſng any Penalty o2 Diſability at all: 
But in the Caſe of buping Offices, the Perſon 18 diſabled befoze 
the Diſpenſation comes, fo2 he ts diſabled, iplo facko, by con 
tracting, &c. | 
Che King may p2event the incurring a Diſabſlity, but cannot 
putge it afterwards, as the Ging map (by his Pardon) prevent 
the Attainder of a Trattoz, but cannot purge it afterwards, 

The Statute of provides, That none all be a Judge 
in — own County; yet here J hall rely upon the King's Dil 
penſatton. 

The Cale of Sheriffs is ſtronger in all Points than ours 
yet all the Judges were of Opinion, That the Ring might diſpenſe 
with it, tho an crp2eſs Clanſe of Non Diſpenſation was added; 
fo2 it is like to an At made with a Claule, Not to be after re 
pealed: Und if that Caſe be not Law, many have judged unjuſtly, 
&c, and we know not how to give aup Judgment. 

CUr muſt not argue from Conſequences; the Conſequences of 
debating Money map be very ul, pet we dare not deny the Ring 
hath fuch a Preroqcative. 

At mother Day the Chief Juſttce declared, That by the Opt- 
Mon of ctebvcn of the Judges the Caſe of +» H. 7. of Sheriffs 
holding above one Wear by Delpenſmion, &c. is good Law, 


, And 
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Anno 2. Jac. II. B. R. 


Ind as to the Caſe in Queſtion, we have reſolved the Points 
ar; (>treet only diſſenting). 


: See 1 Show 
Chat the King is a Sovereign (02 abſolute) 12uliice, a 

2. That the Laws of the Land arc the King's Laws. 

3. That to dilpenſe with Penal Laws (where the Subject hath 
no parttcular Damage) fo2 neceſſary aud urgent Occaſions, 18 
an inſeparable Pꝛerogative of the King. 

4. Chat the Ming is ſole Judge of ſuch Neceſlity, ve. 


5. Chat this Truſt reſiding in him, came not from the Peo- 
ple, but was a lovercign Right of the King ab antiquo. 

6. That the Dilpenlation in this Caſe is a good Bar to the 
Plaintiff's Action, becauſe it came within thzee Ponths bekoꝛe 
any Olſability incurred. 


udicium quod quer' nil capiat per Niem. 


Rex Verſus Griefly. 


12 Oder of Sefſſons was returned upon Stat. 43 Eliz. fo2 poor's Rate; 

rating the Pariſhes adjacent, &c. fox Relief of a pod? Pa⸗ 

riſh. Exception was taken, That by the Statute this ought to 

have been done by the two next Juſtices, whereas this Ozder was 
made at Selllons. 

Solicitor-General. Tf it be made by all the Juſtices, &c. then 

- is by two, and they ſhall be ſuppoſed to be at the General Del. 

ons. 
Wythens. Pau have not purlued the Statute, and do hereby 


prevent the Appeal. Adjournatur, And it was afterwards, at 
another Day, quaſhcd fo2 that Reaſon, 


Upon a Motion againſt a Sheriff to return a CUrit, we never Sheriff co re- 
grant a Penalty upon the firſt Motion. — 


Per Wythens. Ihereſoever an Executoz might have bꝛought Where cons 


the Atton in his own Name, there we give Coſts againſt the —— 
Executoz, &c. utors 


turn the 


Per Aſtry. here one is a Priſoner in a civil Cauſe, and not Rule »d 1o- 
in Execution, the Courſe is, upon Motion to grant him a Rule, — 
ad loquend' cum conſilio, &c. and it was granted accoꝛdinglp. 


Per Aſtry. All Certiorari's, tho' directed to divers Juſtices, Certiorarles 
may be returned by one; and lo is the uſual Pꝛackice. 


E Tuckey 


26 Termino Sanctæ Trinitatis. 


Tuckey verſus Flower. Vide pag. 28. 


Scandalous Ction to; Wozds, She is a common Whore, and J. S. lay 
—.— lens with her in A. B. s Barn. 

2841 Shower moved in Arreſt of Judgment, That the CUlo2ds are of 
Cccleſiaſttcal Conulance, and not actionable, if the ſpectal Da 
mages be not particularly ſet fozth, as it is not here, and ſo are 
all the Books. 1 Koll. 36. 

C. J. Ci laid in the Declaration, That che loſt her Mar 
rlage: And tho' the Woman cannot alledge any particular Su- 
to2s going off upon that Account, yet the Scandal may p2event 
Addzeſſes being made to her; ſo Reaſon ſeems to be againſt the 
Books, Wyth. accord. & Adjournatur. 


Okey werſus Hardiſtrey. 


 Certiorari 44 Fine by Dedimus and Erro? aſſigned, that no Time is men. 

4 — 2 tioned when the Capttan was taken, nor any Commiſſio- 
th tlm, ners named; and it was p2ayd, that it might be amended, 

| Pollexten contra. The Fine was taken in Cheſter, and there? 


1 
4 foze not amendable here. 
: 


— — 


=_ Holt. Counties ]2alatine are of a high Nature, and like to 
[1 | C. B. and 1t 1s uſual to alledge Dimumition there, and p2ay a 
1 | Certiorari. Saund. Pelham's Caſe accord”. | 

4 Wythens. Tie will grant it to make a Fine good; ſecus, tif (t 
1 | were to reverſe it. And a Certiorari was granted ad intormand' 
Tt Conlcientian., 


Aldriſh and Duke. 


e 1 Sat.of Lim. IT Was ruled, That where one was falfly {p2tſon'd fo; thirteen 
ſl cartons com 1 Mears together, the Statute of Limitations ſhall not tun np- 
mm one imb. ON him whilſt in ]ztiſon, but he ſhall have ſir Pears to bung his 
[141 tend dit Action after Enlargement ; lv, tho' the wounding was above ſir 


charg'd. | Pears ago. 


The Proclamation of Adjournment on the laſt Day of the Term, viz. 


Proclamation Vous que pluis aves a fuite per tout Angleterre per brief bill 
oy Oy Roll ou paroll venus avant tantott & vous ſerra deliveres, Et vous 
il, 2 . — 
que riens aves a faite avoides le Bar. 
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1 Anno 2 Jac. II. Regis, in B. R. 


Simons and Paſhley. 


Rent 1s arrear, Leſſo? diſtrains, Leſſee ſues Replevin. * 4 
'Leſſo2 avows, fo2 that he was poſſeſled of a Leaſe fo2 V., vs 
Years, &c. and ſhews not who hath the Fee; and hd leav'd at. 
Exception was taken to the Avowzy by the Plaintiff in Replevin, Wil. 
Holt pro quer. 
The Octendant muſt ſhew a Title to the particular Eſtate. 
2 Inſt. 303. 6 Co. Helicr's Caſe, That Seiſin of a particular 
Eſtate is not iraverſable, 
1 Difference inter Debt and an Avowpy fo2 Rent; this pleading 
1 had been good in Debt, which ts perſonal, but an Avowyy is in 
3 the Realty, 1 Cro. 571. Savage verſus —— 


[ Eſſee fo: Pears leaſeth at Till, Quamdiu, &c. The Avowry for 


. 4 ne cannot claim a Que Eſtate of a Term fo? Pears. Te⸗ 
Y nants in Common ſhall join in Debt ko Rent, but muſt ſever in 
| 77 Avou y. 


Pollexfen contra. 


This is as good in avowzp as in Debt fo2 Rent; fo2 the A- 
vowant is in Nature of a Plaintiff. 
2 The Ditterence put in 1 Cro. 571. is not adjudged, n02 is that | 
| 2 Caſe between Lefſo? and Leſſee 3 but in Jones another Reaſon is as 
2 given, vir. fog that the Land was not in queſtion; and we allow, 
0 if the Land was in Queſtion, pour Exception had been good, 


Holloway. Pete the Right of the Land is not in queſtion, 
but the Rent only, 7 


E 2 Wythens. 


—_— 


28 


Poſt. 


Supplicavir, 
how moved. 


Homine Res» 
pleg. Elon- 


Tipfteſt. 


Scandalous 


Words. 


Fupplicsvit. 
yupia, 


Words, 


Whoir, 
Attion lies 
not fans Da- 
mage. 


_ otherwiſe) would be very pꝛolir. 


"Termino Sancti Maichaclis. 


Wythens. J take no Difference between Debt and Avow2y 
in this Caſe, foz both are lo: Recovery of the lame Rent; and 
agree the Difference put by Pollexten, where the Right of the 
Land is in Queſtion, and where not. And the Pleadings (if 


Judicium pro Defendente in Repl. 


The Wife of Glover-the Marſhal verſus her Husband. 


o 


F 3. 4 "4 " 


LPs Motion to the Court fo2 a Supplicavit. | 
Wythens. Pou muſt firſt exhibit your Articles in JIarch- 
ment, and then move us, Vide intra, 


iS 


Stratford werſus Overbury. 


Hue Replegiando. An Elongatus was returned, and 
thereupon Capias in Withernam iſſued, which can be di 


refed but into one County at once: The Defendant to defeat 
the Pꝛoceſs, removes into another County; and the Court (up- 


on - __ granted a Cipſtaff, foz this Action is partly Cri- 
minal. | | 


Action foz tons ſpoken of a Farmer: He owes more than 
he is worth, and is broke. Jt was moved in Arreſt of Judg 


ment, that the Aition did not lie, Sid. 294. Godb. 40. Hutt, 50. 
Adjournatur. 


Rex werſus Lewis. 


* Ote, When a Supplicavit 1s moved fo2 upon Articles exhfbt- 
ted to the Court in Parchment, &c. the Plaintiff ſwears, 


That he moves not foz this Crit out of Patred, &c. but fo? 
Fear of bis Life, &c. 


Tuckey and Flower. Ante pag. 26. 


Ction ko: Mods. She is a Common Whore, and J. . 


lay with her in A. Bis Barn: Jt was moved in Arreſt of 
Judgment, that the Aﬀion did not lie without a particular ſhew- 


ing, that ſhe loſt her Marriage hereby. 2 Cro. 162. 1 Roll. 


36. pl. 12, Wetherel 30 Car. 2. Heatly and Mumms in Com- 
muni Banco. 


2. The Cows are only an Offence Eccleſiaflical, and no 
tempozal Damages. Palm. 298. 


++ Keen 
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Anno 2 Jae. II. in B. R. £9 
Keen contra, 133% 6-40 - 
Roll. 35. adjudged, that the Achten lap, altho' it is not alledg- 

cd, that the had loſt her Marriage. | 
Wythens. Manp Books fap, that the Action ſieth not without 

particular Loſs of Martiage, and the authonties determine me, 

tho' it ſeems hard in Reaſon. 7 
C. J. Jichall not follow ]Precedents, where againſt Reaſon ; 

and by common Mꝛeſumption, the Mods will make her loſe her 

Suttoꝛs. Jn the Caſe of the French Pox, it was agreed per 

Cur', That the Action would lie without any ſpectal Damage, 

and this Caſe falls under the like Rea"on, Ergo, &c. 

Wright and Holloway agreed with Wythens, (whereupon Judg- 

ment was arreſted againſt the Dpinton of the Ch. J. 


—— — — — 


Harris verſus Glover, the Marſhal of B. R. 


* 2 Plaintiff had Judgment in Debt koz an Elcape, and bebt oa 
J moved per Sir K. Allibon, that the Pyofits of the Office dig. 
might be ſequeſtred, fo2 that the Plaintiff could have no Exect- — 
tion no2 other Benefit ok his Judgment. And the Security ta- ö 
ken by the Marſhal from his Puſoner (which uſually ſatisfies, be- 
ing aſſigned to the Plaintiff in Eſcape) was here nothing wozth. 

Holt contra, This hath been often! moved, but never granted 
in this Court. 


Show. There are ſeveral Piecedents fo2 it; and, per Cur', 
Time given to bung Pecedents. a 6 ; 


Rex werſus Feilding, 


| Ekendant coming to give Security of the Peace, was af- Aren in 
terwards arreſted in Court, upon an Action of Falſe Im Court. 
p2iſonment, 
C. J. Tf it had been to have won the Peace, we would have 
allow'd the Arreſt ; but here he is puviledg d fo2 the Time. 


Motton fo a Pꝛohibition on a Libel foz Tithes, and ſuggeſts 1. be, .. 
Letters Patents of Queen Elizabeth, and a Title under them, Prohibition. 
&c. and fo2 that the Letters Patent arc conuſable at Common 
Law; but it was dented by the Court, becauſe they have Conuy- 
lance of the ]Iincipal Matter, and conſequently of the Patent. 


Motion was made, upon bzinging ſo much into Court, to N aey 
ſtrike it out of the Declaration, upon a Quantum meruit. brought in, 

Aſton. Upon a Tender in Quantum meruit, J may plead, that | wage 
you deſerve ſo much, and no moze: And as to this Rule, J ſre vir. Vide 


no Difference between a Quantum meruit and an Indebitatus Al- ante. p. 20. 
ſumpſit. Cur'. 


| 


| 
| 
4 

| 


5 
= 2 7 
& | 
g 
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Termino Sancti Michaelis. 
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91 - Debt in B. R. 
on obl in 


= Cheſhire. 


| Cur. The Punt hath been otherwiſe, which we will not 
a ter, 


Jennings verſus Hankey Adminiſtrator, &c. Poſt. * 


Ebt on Bond, on a Bond ſealed in Cheſhire, Fully admfnt- 
ſter d, pleaded, and tryd at the Seſſions there, by Award, 
and Aﬀets found. 
Williams. | 
1. This Court hath no Conuſance of Matters ariſing 
within a County [Palatine; and this appears to be fv upon 
the Recowd: J agree, the Matter being tranſitozp, if it had been 


laid out of the County Palatine, it had been good. 


2. Tf triable here, it muſt be by Commiſſion under Seal of 
this Court, whteh appears not in this Caſe, (ſo no Mittimus 
can be. 

3 The Action is bzought in the Debet & Detinet, which is 
Male. | 

Holt contra. | 

To the laſt Exception, the Bill upon the File is right, and 
being only a Miſ-entry of the Clerk, tis amendable. 

To the firſt, A Bond dated in Cheſter, may be ſued here oz in 
C. B. if the Obligoz lives out of the Jurisdiitton ; foz now the 
Franchiſe cannot do the Party Right. 12 Co. 114. 

That a County Palatine is not compleat without a Court of 
_— and of Common Pleas. Hute. 59. Griggs Cale. 
4 Init. 213. 

The Party, if within the County Palatine, ſhould have ſo 
pleaded it, but having fully pleaded, he comes now too late. A 
Plea of a County Palatine is a Plea to the Jurisnitfon, Raſt. 
Entr, tit. Juriſdition 3. and not ta be after Jmparlance. 

Pollexten contra. 

4 Inſt. 212. in the latter part, is againſt you. 

Jf the Matter had been laid out of the County Palatine, J 
agree it ſhould have been pleaded; but here it appearing upon the 
Occlaration, this Court will take Notice of the County Pa- 
lating. 

Williams. Jegree the Oiffcrence put, where elſe there wou d 
be a Fatture of Juſtice : As if a Party be Judge there; ſo in the 
Cale of ©Obligo2 and Obligee put already; (o in Cale of an In- 
fozmation fo2 the King. 

Vide Davis's Reports of the Incidents to a County Palatine, 
and how the Court takes Notice of them. 

VWythens. That the Party lives aut of the Jurisdicklon, ought 
to have been pleaded; but as to the Contract, no need of plcad- 
ing that to be out of the Turtodictlon, 10 

4 3 
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2. As to the Debet & Detinet, the Bill upon the File being 
tight, it is amendable. Adjournatur. 


Pindar verſus Darby. 


JN this Cafe Wythens ſaid, That he could not take the Caſe — 


of Pordage in Siderfin to be good La. 


Cary and Buckhurlt. 
H. 


C fo2 infringing the Liberty of the Bailiff of Weſtminſter ; Prnchice of 


Defendant demurg to the Declaration. 

The chick Exception was, That the Plaintiff had not ſewn 
any Title to the Franchtſe, which being againſt common Right, 
ought to be by Gzant, and can't be by Pꝛeſcription; and is not 
like the Cale of a Market, which may well be by Pteſcriptton. 

Holt pro Defendente. 1. The Plaintiff hath not ſhewn that 
there is ſuch a Franchiſe which hath the Return of CUrits, 

Quoad 1 Cro. 499. There a ſuffictent Title ts ſhewn, being 
(currere conlueviller). 

Quoad 1 Cro. 575. There a Seiſin in Fee is alledged of a 
Mill, which was a good Title; ſo in 2 Cro, 43. and 122, Dent 
and Oliver's Caſe. 

But where a Man claims a. Franchiſe o2 Liberty in G2oſs, it 
can't be by Preſcription. Inſt. 121. 

It's agreed, That a bare Poſſeſſion alledged of one Thing ap- 
pertinent to another is ſufficient z otherwiſe of a Thing that lieth 
in Gzant, and is in G2ols. 

2. No Title is made, 5 Co. Foxlcy's Caſe, and the Abbot de 
Strata Marcella, A Man may pteſcribe to hold Pleas, but not to have 
Contſance of Pleas, becauſe that excludes others. In all poſ- 
leſſoꝛy Actions, where the Declaration is foz the Infringement of 


a Liberty, &c. a Title ought to be ſhewn in the CUrit. Fitz. Nat. 
Br. 91. O. Reg. 101. 


* 


This being an incopozeal Inheritance, Occupation can't be 
gained by Poſſeſlon. Latch, 87. Stanhope's Caſe. 

Pollexfen pro quer”. 

Tt is impoſſible, in many Caſes, to ſhew a Title, by Reaſon 
of Length of Time and many mean Conveyances. The Caſe of 


Weſtminſter, 


Sir Robert Atkins and Holford, in the Exchequer, is adjudged in . 


Point. 


As to Fitz. Nat. Br. 91. D. that is anſwered in F. there. : 


Powell Juſtice, (it being moved again Termino Michaelis 
1687) doubted and ſaid, that Dent and Oliver's Caſe, Sands and 
Trefuſes Cale, and the Caſe in 2 Cro. are Authozlttes, ko; a Title 
olixht to be ſhewn with a Difference, where the Thing is _ 
” n , 


32 


Termino Sancti Michaelis. 


Caſe on 
Bill of Ex- 
change en- 
dots d. 


dant, and where in Oꝛols, which is not very clear ; and in Placita 
Rediviva, a Title is ſet fozth ; but by the Opinion of the C. 
as alſo of Holloway and Allibonc, Judgment was given fo? the 
Plaintiff, Mich. 3 Jac. 2. 


Claxton and Switt. Ante p. 4 (Rot. 1163.) 


ED on the Cuſtom of Merchants on a Bill of Exchange; 

the Defendant, who was one ol the meſne Jndo210s, 
pleads a Judgment recovered by the Plaintiff againſt the Dzawet; 
the Plaintiff demurs to the Plea. 

Shower pro Quer. . 

The Plea is not good, fo2 an Aſſumpfit in Law is created by 
dawing the Bill to us, and he ſhews no Satisfaction, 

No Plea in Bar is good, which doth not anſwer oz avoid the 
Plaintiff's Declaration. 

This Contrai of the Defendant is ſeveral and diſtinct from the 
Contract of the Dzawer, And an Indebitatus lieth again} the 
O2awer, tho not againſt the Endozſo2, at 

CUhere there are two Obligozs, Judgment againſt one cannot 
be pleaded in Bar againſt the other. | 

Our Clection is not determined by our firſt Judgment, 2 Cro. 


73. Yelv. 65, aud the Caſe in Mo.. .. affects not our Caſe; 


* there the Anton was founded upon a Tozt, ours upon a 
ight, | 

Indebitatus Aſlumpſit is of the lame Nature with Debt, 4 Co. 
Slade's Caſe. 

2. Jn the Caſe in Yelv. &c. the Damages were uncertain ; 
ſecus in ours. 

Two warrant Land, the CUarrantoz hath Judgment agalnſt 
one, pet he may ſue the other, bitz. Nat. Br. 135. 

The Indozſoz, by ſuperſcribing, makes, in effect, a new Bill 
of Exchange. | 

The Fozms of pleading are fo2 me; Mon papment muſt be al. 
ledged, therefoze no Pꝛocceding, without Satisfaction, can be a 
Var. (Note, This was chiefly rely'd on.) 

Holt contra. 

The Queſtion ts, Then the laſt Indozſee walves all mean In⸗ 
dozxſements, and ſues the firſt Dzawer, and hath Judgment, 
Whether he may ſic any of the mean Jndozſozs after ? 

J agree he had ſuch Eledton, fo2 it is as a new Bill of Ex⸗ 
change; but now he hath made his Election, it would be incon- 
ventent that this action Could lie; fo2 then Hughes would be lta- 


ble to two Actions and two Judgments. 


No Caſe in Law reſembles this, but that of a (Warranty, 
where there” are CUartantics over: Ik he come upon the firſt 
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CUarrantoz, he ſhall never after take Advantage againſt any of 
the mean CUarranto2s; ſo in our Caſe, 

here one is liable to two Mens Acttons fo? the ſame Thing, 
he only which bzings the firſt Aion hall recover, and he {hall 
not be charged by the other. 1 Cro. 502. 33 H. 6. 22. a like 
Cale. 
2, He hath here made his Eleitfon; and tis not like the Caſe 
of a Bond; the Caſe of Brown and Wotton in Yelverton, comes 
up to our Caſe. i 
Our Atton is an Indebitatus Aſſumpſit, but grounded upon a 
ſpectal Cuſtom ; tis not like a Pꝛomiſe; fo2 that is collateral; but 
in our Caſe one Thing depends on another by the Nature of the 
Thing; and he hath waived what befoze he ought to have taken 
Advantage ck. 
The Court ſeem'd to allow the Lieaſons urged by Holt; and 
Wyrthens ſaid, All Actions on the Cale are founded upon a De- 
ceipt, and run traudulenter, &c. and are like to a To2t; | 
Judicium pro Defendente, Niſi, &c. 


Note, 4 Feb. 95. Sit Bart. Shower cited this Caſe in B. R. and 
ſaid this Judgment was reverſed in Cam. Scacc. 


Horton and Ruesby. 


N this Caſe the Court reſolved, 

That an Crecution may be executed after the Death of gxecurion 5 
the atrty. 1 Roll. 193. 3 Cro. 26 Car. 2. Mod. 188, koz the dec D-oth of 
Executo? being p2ivy, is bound as well as the Teſtatoz. * 
2. The Statute of Frauds and Perjurtes intended only to re- Stute of 
medy an Inconventence of ſelling Goods after the Teſte of the Frouds, &c. 
CUrit ; ſo that now the CUrit bindg only from the Deltvery, *** 
quoad a Jurchaſozz but the Statute was not made fo2 the Ve⸗ 

nefit of the Party, oz his Executozs ; therefoze quoad them, it 

binds from the Teſte, and there's no Fraud in the Caſe. 

Dir G. Treby (ut amicus Curiz) ſatd he was pzeſent at the Amicus Cu- 
making of the ſaid Statute, and that was the Intention of the *i*- 
Parltament, 

And a Superſedeas was deny d. 


Hodges and Nicholas. 


Kroz of a Judament upon Demurrer in Covenant, (viz.) Return of. 
That the Return of a CUrit of Enquiry omits per Sacr'um —— yn la- 

xit, &c. and ſays not, virtute brevis prad And the Queſtion wende 

was, TAhether this might be 9 Foꝛ the CUrit of — 

ar 


6— ñ ũ 2 — ˙ — ——j—ũ———tdn — — 


Termino Sancti Michaelis. 


See 6 Mod 
Turchin's 
Latc, 


'1(ro. 


was well executed and return d, and this only a Biſ-entry of the 
Clerk. 

Levinz. This is not amendable after Erro2 aſſigned; all the 
Statutes of Amendments are alter Gerdias; this upon a De- 
murrer. 1 Cro. 

Foz Amendments at Common Law. Vide Co. Blackamore'g 
Caſe. 14 Ed. 3. was the firſt Statute of Amendments, any 
ſpeaks of a Letter only; but by the Opinion of the Parliament, 
extended to a Wow, Stat. 8 H. 6. amends Miſpiiſion of 
Cinds in Matters of Fact, not of Law. 22 Ed. 4. pl. 1, 

ch. 203. 

The Bll upon the File in this Court is as an Oꝛiginal in 
C. B. Jo. 99. Palm. 123. Holland werſ«s Lee. ts ſtrongly fo? me. 

Holt contra. | 
This Pil-entry is amendable by the 3th of H. 6. when it ap- 
pears an Overſight only, tho' never ſo matertal. 

Jf a Plea in the Office be right, the Roll (hall be amended, 
Rex verſus Mr J. Tufton. 

Jo. 199. makes foz me; fo2 the Judges were fo2 the Amend: 
ment. 

Quoad Palm. 123. That was the Jgnozance of the Attomep 02 


| Counſel. 


Jn C. B. a whole Panel hath been raſed and amended, 

Pollexfen ad idem. The Cafes put reach not our Caſe, fo2 
we have all here duly in Court, and nothing is amended but 
TUozds only; which lay befoze the Clerk, and ought to have been 


inſerted, are omitted by him. 
A Judgment againſt an Erecutoz de bonis propriis hath been 


amended, and made De bonis Teſtator”. 
Wythens. Jn the Caſe in Latch, there is no Tranſcript, and 


therefoze unlike this Caſe; and the Jnquiſitton is a Recozd of 
this Court, 


And ruled, That it ſhould be amended, NC, eb, (ay C. 7.) 


Jt was moved at another Day, and Levinz fad, Tufton g 


Cale was fog bim. 
Wythens. That is the frongeſt Cale of Amendments in the 


Law. 


Holt contra, cited 8 Co. 161. 2 Cro. 365. Chamberlain's Caſe, 


(fort) Hutt. 56. Barker's Calc, 
Wythens. Cuts is a Biſtake of the Clerk in his own Buſ- 


neſs, and not in the Bight o; Perits of the Cauſe; and per 


Cur', tis amenvable. 
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Rex verſus Drake. 


Nioꝛmatton on the Statute of Deer-ffealing. Exteptlon was 
taken to a Caitneſs, breauſe he was Party and Pyoſecuto?, 
Pollexfen contra. Jufozmers are Parties and Witneſſes upon 
the Act againſt Conventicles, and the line; and raffig up an In. 

founer is the ſame Thing in effef. | | 

C. J. 'Tis not grantable in fury, becanſe other WUlitneſſes 
may be eaſily had; ſecus, in this Cale. — q 

Wythens. In Caſe of Robbery, the Party may (wear fo2 him- 
ſelf; ſo in this Cafe, 

C. J. Milchtef of the Party's being like to fozfwear himfelf co2 
Gain, might have been a good Objeckion to the An befoze it was 
made, but is none now, And the Exception was over-ruled, 


An Habeas Corpus was Denied, on a Suggeſtion that the Par⸗ 
ty was detained by a pate Perſon, | 


Harman verſus Harman Adminiſtrator. 


DF on Bond. The Defendant pleaded plene adminiſtravit, Debts paid 2 -- 


and no Notice befoze ſuch a Day: Jſſue was joined on Al- 
(ets, and it wag found, That the Defendant pald Money upon a 
\\mple Contra#, not having Motice of the Debt upon the Bond. 


Pro quer', Notice not necefſary, 12 H. 7. 1r. Office, Exec. g. 
Pro Defendente. 


The Notice is material: An Executo2 may have Knowledge of 
a Judgment being upon Recozd; but it is not in his Power to 
come to the Knowledge of a Bond. 


The Teſtatoz had Power to pay eſther firſt, and it would be 
hard to charge the Executo? other wile. 


By this means any Obligee may make an Executo? liable De 
bonis propriis, 


I 


R tot". 


Information 
for Deer- 
ſtealing. 
Proſecutor 
a Witneſs. 


Habeas Cor - 
pus deny'd. 


on contract, 
no Ples to 
Debt on 
Bond. 


Jn Debt bzought upon a Judgment on a ſimple Contract, an ron. 


Erecuto? is compellable to pay it befoze a Debt on Bond, and 
Judgment in ſuch Ackton is pleadable to a Bond. Vaugh. Edg- 


_ and Dee's Caſe. 2 And. 187. 220. 1 Mod. 175. Broke's 
a e. | 


Wythens. There is great Difference between a compulſozy 
Payment and a voluntary one, as here. 


Ind it was afterwarys adjudged foz the Plaintiff in Mich. 


3 Jac. 1. 


F 2 Rex 


K. 


492 


1 59. 


441. 


36 Termino Sancti Michaelis 


Rex werſus Johnſon. 


Libel, DE Defendant being convicted upon an Jnfozmation fo a 
Libel (cui titul', To the Pꝛoteſtants of the Army, &c. 
Judgment. Judgment was given, that he ſhould be degraded, fined 500 
Marks, whipp'd and pillozy d. 
Cur'. De cannot be degraded befoze Sentence given, and then 
it muſt be done by the Spiritual Court. 


Star-Chom- Per C. J. The Reaſon of diſallowing the Star-Chamber 
* Court, was becauſe their Authozity was befoze, and now is, in 
B. K. and conſequently that Court unneceſſary, 


Rex werſus Whiteacre. 


rot Ion Diſcovery of the Defendant's Eſtate, who was out: 

1 8 lawed, &c. it was moved, that a Fine might be let upon 

bo abſen R m. | 

; 5 Aſton. Alpon a Capias Utlagat. return'd Non inventus, the 
Court may ſet a Fine upon the arty abſent. 


And it was (o done. 


Priſoner by Note, The Court diſcharged a Pziſoner upon a Habeas Cor- 
King's Ware pus, fog that the King's CUarrant was not under Seal, tho his 
charg's, Wand was to it, and ſo appcarcd to the Court. 
waſte for Upon Motion, that Scrjeant Hampſon, a Piſoner in B. . 
Priſover., map have Leave to come and attend his Cauſe in Chancery; the 
Court denied the Motton, and ſaid he may have the Day-Rule, 
- Accopding to the Courſe of the Court. 


Rex Dodell 


_ DS, N Oper made by Juſlices of Peace, That the Defendant 
N (hould take a Girl koz his Appzentice, was quach'd, becauſe 


they have no ſuch Power. Vide did. Videtur contra. And ac⸗ 
coddingly it has been ſince often ruled. 


3 on Note, A Gaoler, at his own Charge, bzought up a Pꝛiſoner 
uling to pa 


the Geoler, Upon a Habeas Corpus, and the Piſoner refuſing in Court to re- 
:emanded, pap the Gaoler, he was remanded by Rule of Court, 


1 | Creſwell 
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Anno 2 Jac. II. in B. R. TY. - 


| Creſwell and Trott. 


N Debt on Bond. The Defendant pzayed Oyer of the Condi- Condition to 
tion, which was (To pay 591. upon the Birth of his firſt 5. Child by 
Child by bis CUife, 02 any other Woman) and avered, That be bi, wife 
had no Child by his Mike. Plaintiff reply'd, That he had a or other Wo. 
Child by another Woman. Defendant demurr d. . 
Cur, This muſt be intended of a Child by any other Wife, and 


not otherwiſe. Judiciura pro Defendente, 


Motion fo2 a Prohibition upon a Libel fo: Mods ſpoken to Words of 

the husband of his Wife ; (She is a drunken, cheating, forſworn —— Co. 
ade.) | ; 

Powel. Eccleſiaſtical Courts have no Conuſance of CMozds 
which are not of a ſpiritual Defamation; A Quean and a tainted 
Quean. 1 Cro. 111, Winch 14. Latch. 205. 2 Roll. 296. Yates 
and Glover, 8 Car, 

Wythens. Theſe Actions have of late been much alter'd; koz 
in Loyd Hobart's Time, the beſt Conſtrutfon was made of the 
Mods, but now they are conſtrued as taken in common Par⸗ 
lance. 

Agrced per Powel, That they are ationable with an Avet- 
ment; but none is here. 

Pꝛohibition was denied per Cur' (abſ. C. J.) fo2 the Jnconve- 
— 4 that would follow of Quartels between Þugbard and 

e. 


Acourt and Swift. 


Rroz of a Judgment in Ireland in B. R. there, on an AC- In Aſſumpiſle 
ſumpſit againſt thzee, to pap Monep fo2 Mines ſold; the — +. 
Defendants plead ſeverally, two of them plead Non Aſfumpſic, No Seve- 
and the third confeſſeth the Aion; and Judgment was given lot jun or tho 
two, and againſt the third. ES 
Pollexfen pro Quer' in Error. In Treſpaſs they map ſever, 
but not in a Contract, as our Caſe is. 
Here the Debt and Contraf and Declaration is Joint, and ſo 
by Conſequence ought the Judgment to be. 
7 H. 6. 33. Sid. 76. Hill. 24 & 25 Car. 2. Legar's Caſe. 
The lozds ipſe Non Aſſumpſit, cannot imply ipſi non AC. 
ſumpſer', and ſo anſwers not the Declaration. 
Iſſues of all Pleadings ought to be moſt certain, and no Con- 
ſtrudton ſhall be made againft the Wods. 


Hole 


Termino Sancti Michaelis. 


1 hancery 


Nolle profe- 


ty going to 
(Church aum 


Holt contra. 

The firſt Exception is againſt you; fo2 you ſhall not take Ad- 
vantage of a Judgment given fo2 you, tho' erroncoug, Vide slo— 
comb's Cale. 

The Judgment given foz the two Defendants is good. J a- 
free, if an Aſlumpſit be brought agaluſt thꝛee, (f a joint Piomiſe 
be laiy in the Declaration (J appzehend he meant an agua Jo z0. 
miſe) Judgment cannot be given againft one; but where thiee are 
jointly charged. Non Aſlumpſit modo & forma muſt (Ightfy ac- 
coming to the Declaration, 

In Debt upon a joint Bond, one may plead Non eſt factum 
ſuum, and yet it muſt be pzoved to be a joint Bond bekoze the 
Plaintiff can recover. 

Pollexfen. The laſt Caſe is againſt you, fo: Non eſt factum 
ſuum cannot ſignify Non ſunt tata ſua, 

—_ — "3ooks are, that modo & forma go to the Subſtance of 
the Iflue. 

The Court, at firſt opening of the Caſe, ſeemd to agree with 
Holt, but afterwards Judgment was reverled. Polt. 


Rex verſus Balpole. 


N Inkonnatton of Perjury on Depoſitfons in Chantery: 
And the Queſtion was, C7lhether wy could be Evidence, 
the CommiMoners befoze whom they were (won being dead, 

C. J. and Holloway held, That they could not; fo2 the Cont- 
miſſioners cannot now be here to (wear in Court the Depoſittons 
to be true. So per Pollexten, Pemberton and Finch, And none 
ſwearing the Mods, he cannot Have his Remedy over, if ac- 
guitted. 

Wythens and Wright contra, becauſe the Pꝛackice is otherwiſe, 

Then the attomey-Gekerhl ſain, he would enter a Nolo proſe- 
qui z bit, per Curiam, that cant be, and took a Gerdi, Non 

ub, But kald, thep would fet it aſior, tf he could malntaln his 
Noto profequi, whith he (frongly inſted on. 


| Rex verſus Sir John Knight, Poll, p. 40. 


JINfcozmation fo2 going to Church with Piſtols, &c. contra Stat. 

2 Fd. 3. of Northampton. 

Winnmgton pro Defendente. This Stafute was made to 
prevent the People's being oppꝛeſſrd by great chen; but this ts 
n / Matter, und not Githin the Statute. Vide Stat. 
10 K. 2. | 

. This Offence had been much greater, aud better laid at 
Common Law. Vut tho this Statute be almoſt gone in deſue- 


I tudinem, 


ñ—— — "— ——_—_ ——OB— — —— G———_ 
— — — 
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tudinem, pet where the Crime ſhall appear to be malo animo, tt 
will come within the Act (tho now there be a general Conni. 
vance to Gentlemen to ride armed fo2 their Security) « but af- 
tcrwards he was found, Mot guity. 


Rodney and Stroud. Ante p. 18. 


|- Ollis. This Caſe differs from Heydon's Cale; fo2 here the None pro- 
* Jury have gone contrary to Evidence. 3 Cro. 860. Miles g *4% 

ac, 

Bulſt. 157. and Cro. Walſh and Biſhop come not up to our 
Cale, which is on a Nolle proſequi. | 

Pollexfen contra. Cited Trebarefoot and Greenway's Caſe in 
B. R. and that it is in the Jlatntiff's Power to help it by Nolle 
proſequi. 

Roll. Error 984, 785. Vide two Caſes there in an Ejegment 
ko a Term, and a Fiſhery. So in an Action fo; Cows, if ſome 
are tneertatn, a Nolle proſequi will help the other. 

C. J. This differs from Heydon's Caſe ; where ſeveral Da- Damages, 
mages are given by ſeveral Jurtes, there the Releaſe of the one, 7“ (cer. 
and Election of the better Damage, is good. But where one 
Jutp aſſeſs ſeveral Damages, the Gerdi is bad, 

An imſuffictent Cerdict is not curable ; and the Caſes cited are 
not 11 Point; fo2 in them the Fault is in the Declaration; but 
here the Dectaration is good, and the Fault in the Jerdick. 

Wythens, Holloway, and Wright contra pro Quer, 

judgment pro Quer. 


Oper to p20vide fo2 a Baſtard : Child: Exception was taken, Order for 
that it doth not appear in the Omer, that hr is chargeable to . 
the Parish, oz likely to be ſo. 1 Cro. 36. Sid. 223. Quafh'd. | 


Rex werſus Davies. 


|= of Felony and Murder, and p2ap'd to have bis Pardon —.— la- 

allowed. im lies þ Urs 

Per Wythens and Holloway, Felonica Interfe&tio is well e. der ho fer 

nough, tho' Murdrum be omitted. don. Q. 
C. J. contra. Manſlaughter is Felonica Imterfectio, but at ano- 


ther Day (the Chief Juſtice being abſent) it was allowed. 
Comperuit ad diem pleaded, Clerk of the Rules gives a Day Rule on » 


comperuit ad 
by Rule. | Diem — 


Per Aſton and other Clerks, A Defecit de Recordo cannot be <4. 
entred without a Rule given, and Notice; the like in Bail. 


Per 
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Artaiiat. 


New Rule of 


Piathicc 


Tw Te py- 
niſhed. 


Mitnoince, 


& 


Antient De- 
melſne plead- 
ed in FjeQ- 
ment, 


Warrant of 
Attorney, 


One attaint- 
ed, charg'd 
in Frecution. 


One scquit- 
Fn 
bound to 
Good Ucha- 
viour, 


_— 


Tcermino Sancti Michaclis. 


Per C. J. An Attaint lieth againſt a Jury fo2 giving erceflive 
Damages. 


This Term a new Ozder was made per Cur', That all Ozders 
to be ſpoke to, ſhall be put in the Paper and Copics given, and 
not to be ſpoke to the two laſt Daps of the Terin, 


C. J. When a Man proceeds both criminally and civilly upon 
the ſame Cauſe of Aion, we will favour the Fine, by Reaſon of 
the Hardſhip to be twice puniſhed fo2 the lame Fault. 


Iſted and Clark. 


Dp on Bond. (John was named in the Bond, but it was 
ſubſcribed Robert) The Detendant pleaded Non eſt lactum: 
The Jury found, that Robert, the Oelendant, ſeoled it by the 
Name of John Clarke. 
Cur, There is a great Oifference between the Cale of a Coz 
pozation, and this Caſe, Quia conſtat de perſona. 
Judgment pro Quer'. 


(Note, This Judgment was reverſed, as repozted by Lutw. 991. 
Et vide 5 E. 4. 56. b.) 


In Chietment it was moved, that the Ocfendant might plead 
Anttcut Demelne. And per Cur', it is a good 19lea, 


pon a UWarrant of Attozney above a Pear old, Judgment can. 
not be centred without Motion; noz then, but upon /2otice, 


One attainted of Treaſon is charged with an Execution; and 
moved that he might be diſcharged of it. Fonſell's Caſe, Cro. 


5 R. The Court dented to diſcharge the Execution, but puniſhed 
the Ollicer, &c. 


Rex verſus Sir John Knight. Ante p. 38. 


Ded per Attozney General, That the Dekendant, tho 
; found Mot guilty, may be bound to the Good Behaviour, 


8 to Jordan's Cale. And it was ozdered accodingly per 
lr. | 


A _—_—— - 
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; D E _ 
| T erm. Sancti Hillar. 


Anno 2 & 3 Jac. II. Regis, in B. R. 


Mandamus to reſtoze a Surgeon to an Hoſpital was dented; Mandamus 
becauſe it is not in the Power of the Court, noz is it a © te 
publick Office. | 


Rex verſus Jenner. 


Þ E Defendant was indiied foz diverting a Water-courſe, tadiamenc 
and the Jnditment was quaſhed; becauſe it was in the cas 
Nature of an Action on the Cale. | coutſe. 


Powell and Price. 0 


Ollicitor- General. The Return of the Mandamus is ill; be. Mandamus 

caule the CUrit was directed to the Mayoz and Burgeſſes, — 

and return d by the Bayoz and Part of the Burgeſſes only. Burgeſſes, 
2, The Return ought to be under the common Seal; becauſe — d by 

a Coppozation aggregate; and is like the Cale in this Court on . 

u Quo Warranto againſt the City of Cheſter. 

Holt contra. | | 

To 1. Obj. The Bayoz's Hand is to ſt, which is ſufficient ; 

and you can't aver againſt the Reco. 
To 2. Obj. He dented it to be Law; ſo they never file a Mat 

rant of Attozney under their common Seal. 11 Co. Bagg's Caſe, 

and the Caſe of the City of Oxford fn Latch. 

Aas of Recozd ought not to be under the common Seal ; 0- 

therwiſe of Acts in Pais. 

Pollexfen ad idem. In Enfield and Hill's Caſe, it was ruled, 


Chat it ought to be under the * of the Mayoz, 


Thomp- 


AZ Termino Sancti Hillary. 

Thompſon contra. That it impower'd the Mapoz to make a 
falſe Return. | 

1 Holt. Setting of the [and to it {s not matertal, and it had 
been good without it: And befoze the Statute of York, in the 
Caſe of a Sheriff, he was not required to (et his Hand to it. 

Poſt, + Aſtry. The Piꝛecedents are (undzy CUays, but the greater 
Part are only under the Hand and Scal of the Yayo? ; and the 
Return of the Mandamus was allowed. 


Soan and Mace. 


London Cuf. Olt moved fo2 a Procedendo in an Acton againſt a Feme 
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Fil 8 ſole, Merchant in London, removed hither, and alledged, 
Il chant. That by the Cuſtom of London, it ſhould be tried there; and it 
pil was granted per Curiam. 

fl 

Ji: : 

| "lt Kingſton and Herbert. 


3 „ /19 . of a Recovery is ſuffered, which is afterwards reverſed on two 
Kev va- Scire facias and Nichils returned againſt the Peir of the 


cated nit, 


Demandant only, without the Certenants. 

Maynard. A Scire facias lteth only againſt him who fs p2ivy to 
the Reco2v, 

Wirin. ad idem. That in Erro; bzought in a real Action, the 
Court takes no Notice of the Tertenants. 28 Ed. 3. 20. pl. 7. 
Dy. 320, KC. 

Williams ad idem. Altho' a Scire facias doth ſometimes iſſue 
againſt the Certenants, pet it is only diſcretionary. Winn and 
Lloyd, 24 Car. 2. 

Pollexten contra. This UVecovery is erroneouſly reverſed, 
1 Roll. 763. 8 Hen. 4. 17, 18. Dy. 104. Bro. Summons 14 
16 Inſt. 259. b. 9 H. 6. 46. 10 Ed. 4. 12, 13. 

Obj. Chat it can t be vacated upon Motion. 

Anſw. Palm. 151. 2 Cro. 256. 3 Cro. 531. 12 Co. 133. 
Mo. 690. Sid. 222, 

Holt ad idem. That the Reverſal was by the ſecond fn Re- 
mainder (the firſt in Remainder being alive) upon a falſe Sur- 
miſe, and therefoze erroneous : That there ought to be a Sum⸗ 
mons, and a Nichil could not be teturned. 10 H. 6. 12. b. 

Curia. The Reverſal of the Recovery ought to be vacated: 
And it was ruled accozdingly, niſi, &c. Trin. 3 Jac. 1. 
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Earl of Peterborough verſus Williams. Vide ante 18. 


=> — — — ww ww — — . — — 


perro Magnatum fo; ſigning Dangerfictd's Tnfomation, Scond. Mage 2 „ 
natum. | 


which reflected on him, &c. 

The Defendant pleads, That it is the Law and Cuſtom of 
Marltament, that The Speaker of the Houſe of Commons, as 
their Servant, ought to ſign all Things that are owered by 
them, and that he ſigned this Inkozmation in Purſuance of the 
Order of the Houſe of Commons, bring then their Speaker. 
The Plaintiff demurs. | 

Pollexfen pro Defendente. The Declaration is ill, becaute 
the Libel doth not refle# on the Lozd Peterborough, and becauſe 
nothing that concerns the Lozd Peterborough 1s alledged to be 
= 02 kalle; and there is no Averment of it as there ought 
to be. * 

2. Che Declaration ſays, That the Libel contains diverſa fal- 


{a mendacia, which is thcertatn, and it can't be known, whether 
it be true 02 falle. Adjournatur, 


It was ruled bythe Court, That an Attomey having Money Attorney nor 
due to him from his Client, ſhould not be compelled to deliver 4% 


up the Papers bekoze He Was patd his Fees, &c. paid. 


Glyn and Nichols. 


Reſpaſs fo? diverting a Tlater⸗courſe by a Stranger, The Treſpaſs of 1 
Ockendant demur d to the Declaration, and took an Ex- . , 
ception thereto, that no Title is made in the Declaratton to the (ns Title * 
CClater-courle, noz koz what Ale it was, Wut adjudged pro fi-wn 


quer.. 


Buckworth and Salmon. 


[>cther a Pꝛohibition, the Court was divided, therefoze Probibirion, 
no Pꝛohibition. rar di- 


Perkins aud Titus.“ 


| Ero on a Judgment in C. B. in Replevin, where the Defeh- Cutom to 
4 , Dant avowed fo2 Oamage-feſant ; the Plaintiff replyd, that %. = Show 
the Land was Copyhold, and granted to him in Fee, &c. The De- Copyhots 

tendant rejotn'd, conkeſling that it was Copphold, and ſo granted; Via 
hut that a Fine of 35 l. wag — and not paid, and juſtified the 


2 Taking. 


pers, &c, till 
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Termino Sancti Hillarii. 


Taking, as in Land coxfeited to him, The JIlaintif (urrczotins 

a Cuſtom to pay fo2 the Fine, a Pear's Clalue of the Land, as 
it ſhould be at the Time of the UomiMon, and no moze; and 
pleads a Tender of it and Bekulal, CLAY the Deken— 
dant demurs; and Judgment mas given in C. B. that the Cul. 
tom was good, and thereupon a TUrit of Crro? was bzought. 

Pollexfen and Holt agatnfl the Cuſtom, 

That Fines are either certain 0) uncertain; certain Pines are 
taken of common Right without any Cufom alleged by the 
Lo; uncertain Fines are to be adjudged by the Court on De- 
murrer, 02 by the Jury on Jie joined, 13 Co. 1. Co. Entr. 647. 
4 Co. 7. 1 (0. 195, This Fine is uncertain, becauſe the 
Calue of the Land is uncertain, and therefoze void. Dav. 33. 
Godb. 1 4. 

Obj. Certum eſt quod certum reddi poteſt. 

Anſw. Jt ought to be a conſtant and perpetual Certainty, 02 
elſe tis il. Inſt.” And on this Diſterence, 2 Haund. 343. 23 Ed.3. 
Fitz. Tit. Dun fait infra xtatem, pl. 3. Tit. Bar. 277. 77. 

An Cffate oz la many Years ag J. N. (hall name, is good; 
but that 1s to be done but once. 

There is no way to rcbuce this Cuſtom to a Certainty, not 
by the Court z fo? then it 8 not due until it is allet. d, and then 
it is not a cuſtomary Fme; aliter of arbitrary Files, 2 Roll, 263. 
in Point. 

De alla moved an Crception ta the JIleading, viz. That a 
Fine ſhall be paid of a \Vear's Clalue (as tt ſhould be at the Time 
of the Admittance) and if the Adunttauce be ein the Middle of a 
Pear, it cant be known in what manner the Reference ſhall be 
made, Kc. VBut that was over ruled. 

Fuller and Finch contra. Jt may be made certain by a Jury, 
11 H.6. 53. Inſt. 33. | 

The Year's Clalue ſhall be reckon'd, and ſa is pleaded tempore 
Admillionis. 2 Leon. 114. Latch. 14. Chat diſputing the Law 
with the Lo2d on a pꝛobable Cauſe, is no Foxfeiture of the Copy: 
hold, J Co. Taverns Cafe. Co. Entr. 288, Wheeler and Ho- 
nour. 13 Car. 2. in B. K. 

The Common Law hath in ſome Caſes aſcertain'd the Clalue 
of an uncerrain Fine, and it map by the lame Reaſon be very well 
aſcertaind in our Cale. 

Obj. Roll. 269. 

Aniw. That Cale is agreed, becauſe there is no Certainty, 

A Cuſtom to pap (0 much as another ſhall aſſeſs, was adjudged 
bod. 1 Roll. 48. Worm and Sawyer, Noy 1. b. and in C. B. 
Rawlins and Maſon's Caſe. 

Obj. That the Lozd map refuſe to admit bekoze the Fine paid, 
where the Fine is tertain. 
 Anlw. That's admitted, but it is otherwiſe where the Fine is 
uncertain, as in our Caſe, &c. 

4 Curia. 
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Anno 2 & 3 Jac. II. B. R. i 45 


1 Curia. (At another Dap) The Cuſtom ts moe certain than = 
E in the Caſe in Noy ; and (per Allibon) The Cale cited by Holt, 
3 to be fo? him, is cxp2eſly againſt him, 


5 Judgment affirmed Mich. 3 Jac. t. 


— em. ao adthn. 


Jn Trover it was moved, That bzinging Ponep into Court, tone, 
P2oceedings ſhould ſtay, &c. And Denied per C. J. (oz in all bernsbe ia 
Trovers a C(Urong is done to the Party in detaintng of it, 


in Trove: 


Benſon verſus Offley, & al. 


Ppeal by the Uife fo2 the Murther of her Husband verſus Exceptions 7 2 


Oſfley, as Puncipal, and Lipton and another as Abettoꝛg. “ „ Appeal fd 


n non cul pleaded the Jury kound that Lipton gave the e 
3 Stroke, and that Offley was aiding, de And the Queſtion in 

! Arreſt of Judgment was, Tihether this was a good (Jerdict ? 

| Plowd. 98. was cited, That it was ſo in the Caſe of an In⸗ 

dlüment. 9 Co. Markally's Cale. 


Thomplon contra. De agreed the Caſe of an Indictment; 


2 bit eit is otherwile in an Appeal, becauſe at the Suit ok the Par- 

t ty; and here the Declaration is falſificd by the Gerdict, and 
1 therckoze ſhe cant have Judgment. 

i C. J. Chis may as wel! be alledged in Caſe of an Indiſtment. 

3 And the Court inclined to give Judgment, but it was adjourned 

1 on other Exceptions. 

a In an Action of the Caſe fo2 201. the Oefendant pleads the Miſomer in 
bc 1 Statute of Limitations, but miſtakes the Plaintiff's Mame fo? peacing the 
| 1 the Defendant's; and upon Motion it was granted, that he 5% . 
! might amend, ik he would ſwear that he did not owe the Debt. 
we Moved to amend an Jnſo2zmation of Perjurp after Plca plead» Information 
uu kd, but it was dented per Curiam. 2 
py - not amend- 
lo- 8 | ; _ 

E- Sarsfield verſus Witherly. Poſt. „e | 
lue 
vell Cclaration on a Bill of Exchange, the Defendant pleaded, Pl-« co Bill 
I # That he is a Gentleman, and took up the Maney to travel, re. 
5 ablq; hoc, that he ts a Merchant. And it was moved, that this fendane is a 
# lea amounted to the General Iſſue: But per Cur', The Plea ig Genr', &c. 
gd i good, (quod nota) but the Court gave Leave to diſcontinue on 
„B. Payment of Coſts, &c. 
ald, 


75 Nota. Sir Barth. Shower (8 Feb. 95.) cited this Caſe to be ad 
ic is f judge d in B. K. pro Defendente, and that the ſame was reverſed 


in 


171 
* 7.4 


8 „ — 


46 Termino Paſchæ. 
in the Erchequer Chamber, which the Court ſeem d to agree. 
| Vide Poſt, . 
; — — 


D E 
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Termino Paſchæ. 


ll Anno 3 Jac. II. in B. K. 
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Fecleſiaſtical DE Court denied to pꝛohlbit the Pꝛobate of a Util in 
— > News the Eccleſiaſtical Court, becauſe it concerned Lands 
＋ 2 and Chattels: And Holloway (aid, That TTlitnelles 
Will there, might well be examined there to the Celhole, 


8 Per Cur. A TU! eremplified under the G2eat Seal, is not 
under tho Evidence to a Jury in Ceitment, 
(test Sea), 


. r Nota, Coſts cant the Leſſo2 of the Plaintiff in Tzectment, 
jemenr are not ex debito juſtitix, but ex gratia Curiz, (this being tut a 
wilt!» Fliitton) leſt none ſhould pay Coſts; but if by Conlent of the 
„Parties, another ts bound to pay Coſts, the Court will not 


, compcl the Lefloz to pay them, 
Soandalons A Wan was indicted fo2 TTlods ſpoken of a Juſtice of Peace,. 


lb Como were not tndictable. 
Put per Curiam, Becauſe it appears they were ſpoken of Him 
| {11 the Executton of His Office, the Jnditment ig good. And per 
[ C. J. All Ations fo2 flandering a Juſtice tn bis Office, map be 


turned into Indiäments. 
4 Daven- 


Wines [| A Buflle-headed Fellow] and an Exception was taken, That the 
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Anno 3 Jac. II. in B. R. 47 


Davenport aud Calne, 


Ebt was bꝛought in the Debet & Detinet againſt an Admint⸗ — 
ſtratoz, on a Suggeſtion of a Devaſtavitz the Defendant „ da. 

demurred to the Declaration, ſtravor, ill. 

Pollexfen. Such Aon doth not lie againſt an Adminiſtrats? 

in the Deber & Detinet; and (o twas adjudged in the Caſe of 

Ent and Withers. | ; 

C. J. pere is a Suggeſtion of a Devaſtavit by the Adminiſtra- 

t02, befoze an Action bzought againſt him as Adminiſtratoz. 
And admitting the Declaration true, yet there may be no 

Urong to pou; toz beſides the Goods waſted, the Adminilratox 

may have ſufficient to pay you; and this is a new Pzactice, not 

to be countenanced. Judiciur pro Defendente. 

That ſuch A#ton is maintainable on a Judgment recovered a- 

gainſt him. Vide Ven. 321. 1 Sid. 397. 2 Sid. 102. 1 Lev, 255. 

1 Saund. 216, 1 Salk. 314. 

And he ſhall be held to Ball thereon, 1 Ven. 355. 1 Sid. 63, 368. 


Per Holloway. The Delivery of a Declaration in Ejectment 288 
to a Servant, is fll in B. R. but it is allowed in C. B. 2 

a Servant, ill. 
Note, The Venue map be changed after Plea pleaded in tran- Veove 
ſitozy Actions on Payment of Coſts, becauſe it is diſcretionary, (fe. 
Actions. 
Per Holloway. An Arreſt of the Marſhal is an Eſcape of all M. e er 
the Pulonerg; and where there is an Inquiſition ke the Ring, coſted is an 
foz the Foxfeiture of this Office, it is in the King immediately; £,c#:cure. 
and this appears by the Judgment quod manus Domini Regis 
amoveantur. | 


Memorandum, That about 21 April, 1687. Sir Edward Herbert Judges remo- 
was removed, and made Chief Juſtice of the Common Pleas, and ved. 

Sir Robert Wright was made Chief Juſtice in his Room; and 

Sir Richard Alliben one of the Juſtices of B. R. 


Rex werſus Levir. Poſt, . 


Rro2 in Judgment on an Jndictment of Barretry in Lancaſ- writ of Ec. 
ter; and Erroz aligned, That the Trial there was by a Coney pe- 
Tales, which can't be; ko the Statute of Eliz. doth not extend to 1 tine, quaſh 


2 Palatine, unleſs it be in civil Cauſes, not in cri⸗ <4 
nal, 


Holt, 
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Holt, upon this, moved to quaſh the Crit of Etroz, fo? it is 
bit directed to the Juſtices of Aize, Gaol-Delivery, and Oyer and 
4. Terminer, where it chould be Juſtic' ad Placita Coronæ, (oz in 
45 ſuch Capacity they have given Judgment. 

ji Curia. The Judges ſit there by one Commiſſion, but that in 
N cludes ſeveral Authoities. 

Ingolsby Serj. That the CUrit of Erroz is good, ko; being 
direded to the Juſtices of Alüzes, that compzehends Placita Co- 
ronæ. 4 Inſt. 159. 

Pollexfen. The Wlows (ad Gaolam deliberand' & alia male- 
ſacta, &c. audicnd') are equivalcnt to the CUozwds Placita Coro- 
nz. 3 Co. 2. Hob. 179. Sid. 133. But per Curiam, The Re- 
cod is not well — and therefoze the Crit of Erroz was 
quach d, Niſi, &c. 


Debt on After a cUrit of Erro), the Plaintilf in the fozmer Aﬀion 
Judgment byought an Action of Debt on the Judgment. Et per Cur', The 


atter Error 


— Gre. * of Erro pending, may be pleaded in Abatement, but not 
Bar. 
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Habeas Cor- An Habeas Corpus ad teſtiſicand', is grantable fo2 one in 1521. 


do ak ſon on mean Pyoceſs, but not if he be in Execution. Ante 17. 


whe re, 


5 . — oe »⏑ PPrꝑœ- ET 
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Jennings and Hankey. Ante 30. 


Tanto JF JOllexfen mov'd in Arreſt of Judgment, That the whole Fact 
County Pals- is laid in Cheſter, 
tine, triable Agreed, That tranſitoz Actions ariſing in Cheſter, map be 
bete. tty d here 02 there; but then the Cauſe of Action muſt be latd in 
ſome other County, if tryd here. 
There Matter is local, Jſſue ſhall be joined here, and ſent 
down to Cheſter, and thence remanded hither fo2 Judgment. Raſt. 
Entr. 325. 25 H. 6. Bro, Trial 146. 39. and 12. Mich. 30 Car. 
Cale of the Town of Berwick in this Court. Sid. Bond oz 
Juſance cant be laid out of the County where it ariſeth. 
Jn tranſitozy Actions, when the Party hath once laid it in a 


County Palatine, he cannot after lay it in any other Place, foz 
be hath vetermind his Election. 


Obj. Fitz. Juriſdiction 29, 57. and tit. Venue 50. 


Antw. Inſt. 261. That the Caſes are not mentioned in the 
Wear-2Books at large. 


Holt contra. 

Obj. Jt appears on the Face of the Reco, that the County 
Palatine hath Jurisdidton. 

Anſw. That the Facts ariſing in Cheſter is not ſufficient to in- 
title the County Palatine, 


g Che 


L 


— — — — — — — — — — —  - — — — — ernes 
Anno 3 Jac. II. in B. R. 


Che Jurigiction at the County Palatine is derivative and 
controulable by this Court, when they exceed their Juripdifton, 

Treſpaſs is committed in Cheſter, the Offender flieth out ot 
the County; this Court will bel; the Plaintiff, that there be 
no Failure of Juſtice. 12 Co. Darby's Caſe, Chancery hath, Ju- 
risdiction where the County Palatine is deficient: Pere, non 
conſtat that the Party lives out of the. Jurigdiction of this 
Court, it not being pleaded, and-therefoze Challnot be intended. 

At another Day, (viz. Term. Mich. 3 Jac. 2.) Maynard to the 
ſame Purpoſe. 3 ' 

pe cited Sid. 369. 18 Ed, 3, Fitz. Juriſdiction 19, 20. 3 Hig. 65. 
32 H. 6. 25. Fitz. Trial 300, that the County Palatine can't try 
a fozeign Cloucher, but it (hall: be tried in C. B. and remanded to 
the County Palatine fo2 Judgment: Jt appears by the Pieading. 
That the Defendant is in Cuſtod' Mar', and therekoze it cant be 
tried in the County Palatine. 
The Court cited 4 Inſt. 213. Savil 35. Sid. 309. and gave 
Judgment foz the Plaintiff, Niß, &c. Mich. 3 Jac. 2. 


o 
—_. 


Hardy and Upwait. 


Ebt on Bond, and Uerdict fo2 the Plaintiff, It was mo. Wone of fu. 
ved in Arreſt of Judgment, That the Uerdii was itt, be. 975 
cauſe it was Jur' dicunt pro Quer, without ſaying ſuper Sacra- Verdict, 1 
mentum. | 
Powell Juſtice. This is not aided by the Statute of Jcofails, 


and Judgment was reverſed (wherefoze it ſeems it was in a CUrtt 
of Erroz, Quære.) | 


Rex werſus The Earl of Devonſhire. 


Nfo2mation fo2 ſtriking in the King's Court, &c. The Defen: A Peer fined 
dant pleaded Duvilege of Parliament ; and urged foz himſelf, fl. og. 

that a Peer could not be impleaded during the ]2ivilege of Par: Con. 4 
liament, either in a civil oz criminal Cauſe, unleſs it was capi⸗ 
tal, and cited the Caſe of the Lozd Arundel and Lovelace. 

Williams pro Defendente, The Cafe of the Lozd Arundel 
was a great Misdemeanoz; and yet it was adjudged, that he 
could be p2oſecuted only in Parliament, during the Sitting of 
Parliament, 

Solicitor-General contra. Publlege of Parliament doth not 
extend to High Treaſon, Felony, Bꝛeach of the Peace, o 
Surety of the Peace. 4 Inſt. E. 6. Hugh Spencer's Caſe. Prinn's 
Survey of Parliament Writs, 4th Part 701, 702. 


H Curia. 


» 


Termino Paſchæ. 
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Where Ten- 


x m_ 


2. TOS «30 HU rr RIGHT. 


Court, Judg- 
ment in Kan- 
liſh reverted, 


fourrecn may 


make a Will. 


Curia. The Defendant ought to plead in Chief; but notwith- 
ſtanding this, the Defendant put in his Plea of Puvilege, to 
which there was a Demurrer, and afterwarys the JPlea was 


9 by the Court. And he was fined 30000 J. Trin. 
4 ac. 2. ö : 


Dighton and Greenvill. 


DE Court compelled the Defendant to conſent to the En- 
largement of a Term in an Cjectment-Leaſe, and cited 
the Caſe of Forteſcue and Abbot, where it was (o done, h Car. 2. 
Quzre per moy. How a Conſent may be fozced; fo? it ſeems ra- 


ther that this was done by the Court, without the Defendant's 
Conſent, 


Dalby and Smith. 


N Debt fo) Rent, The Defendant pleaded a Tender after Im- 


«gm and it was adjudged a good Plea. Dy. 3oc, 
2 Cro. 


Erro2 of a Judgment in an inferto2 Court, the Pꝛoceedings 
were returned in Engliſh, and it was therefoze reverſed, Niſi, &c. 


In an Aſſault and Battery, Cat the Niſi prius in Middleſex) 
The Defendant juſtified, and the Plaintiff replied, de Injuria ſua 
poets, and Jfue thereupon ; the Octendant p2zoves his Juſtift- 
cation at one Cime: Now, per Thompſon, the Plaintiff cant, 
withcut a ſpecial Replication, give in Evidence a Battery at 
another Time; and the C. J. was of the ſame Opinion, and 
therefoze the Plaintiff was nonſuited, Vide 2 Roll. 680. Brownl. 


One moved fo2 a Pꝛohlbition on a Suggeſtion, that an Infant 
could not make a Til of a perſonal Eſtate, Inſt. 89. b. And at 
firſt a Rule was given fo2 a Pꝛohibitton, Niſi, &. But Pollex- 
ten contra, cited Office of Executor and Godolphin, That an 
Infant of the Age of fourteen Years might make a Mill of a 
perional Eſtate; and ſo it hath been adjudged in this Court 


(which Powell, Juſtice, remember d) and therefoze the Rule was 
dilcharged. 


. Smith 


Anno 3 Jac. II. B. — 3 = 5 


Smith and . 


DE Plaintiff brought an action of Trover as Executoz Executor du- 


Durante minori ætate, and did not aver, that the Party _ mino- 
was under Age. 


Pollexten contra. That this Ation is founded on a Tozt, and 
the naming himſef Executoz is not material; and Powell, 2 
was of that Opinion, ſcile, that ſuch Averment ought to be in 
— 1 kounded on a Contra, not where they are founded on a 

02t. 

Allibon Juſtice. He fntitling himſelf as Executor durante, 

c. the Declaration is (ll foz ant af an Averment. Judgment 
pro Quer', Niſi, &c. 

But at another Day (Hill. 3 & 4.) J ſuppoſe, after the Re- 
turn of the CUrit of Jnquiry, the Court was divided, C. J. and 
Holloway fo; Judgment, Powell and Allibon contra. Vide 
1 Leon. 170. 2 Cro. 439. 3 Leon. 230. 0} 213. 2 Saund. 

CUbere Judgment ts given on the Declaration, and a Crit Court di. 
of Jnquiry awarded, and the Court is divided, Judgment can't 4. 
be given; ſecus on a Demurrer to the Declaration, oz my a 
Uerdt#, per Aſtry, and admitted by the Court, 


— 


52 Termino Sanctæ Trinitatis. 


2 


* ths. 


D E 


Term. Sanctæ Trin. 


Anno 3 Jac. II. Regis, in B. R. 


3 


* the Attozney ought to deliver a Copy of the Declara- 
— tion; and not only to file the Declaration in the Ok⸗ 
fice: But per Allibon, if the Defendant's Attoznep 

will take Notice of a Declaration (o filed, it is good. 


Attorneys P' Aſton. After Bail filed, by the Courſe of the Court, 


—— —— 
4 2 9 er 8 


— ” 
— * PP 


Peat £5 Lx verſus Parry. 


Words, Ction fo2 Cows. You are a Break lock and a Pick-lock, 

and keep Pick-locks in your Houſe ; and I will arraign 
you, and have you whipp'd and ſwing for it. 

Williams, tn Arreſt of Judgment, 

Theſe CUozds amount only to a Treſpaſs. Hob. 305. fort 

—— Abr. Action pur Parol. pl. 73. Yelv. 64. Slt J. Hollis'g 

Cale. | 

Pollexfen ad idem. He cited Hutt. 38. 2 Cro. 302. Long's 

Caſe. 2 Roll. 73. Sty. 127. 

Holt contra. 

The Caſes cited do not reach our Caſe; the UWlozds (be ar- 
raigned and whipp'd, and ſhall ſwing for it) cannot but impozt 
Felony. 1 Roll. 43. Sid. 52. 220. 324. 

On the Wow Whipping. 1 Roll. 43. 50. 1 Roll. Rep. 51. 
2 vid. Langley and Clerk. 


Judgment pro quer. (Mich, 3.) 
| | I mY MAler- 


1 


Anno 3 Jac. II. in B. R 


Merchants Adventurers verſus Rebow. 


Eclaratſon, That ever ſince 8 H. 4. they had traded, &c. Patent for 3 Mes 726. 


and had by the Patents 18 and 28 Eliz. the Puvlege of 
the ſole Trade granted them, excluſive of all not free of their 
Doctety, 


The Defenvant pleaded the Statute 15 Ed, 3. of Mare libe- Monopoly. 


rum, to which the Plaintiffs demurred. 

Holt pro quer. TJ ſhall conſider, f. The Right of the Sub- 
jet to Trade. 2. The King's Power to reſtrain his Subjects 
- go beyond the Seas. 3. The King's Pꝛerogative to regulate 

rade. | 

1. The Subjet hath not an abſolute Liberty of Trading. Grot. 
Mare liberum, cap. 8. The Foundation of Trade depends on 
Leagues with fozxeign Punces. 4 Inſt. 155. and therefoze the 
Subjecks may be reſtrained from trading, &c. and koz trading, 
after a League made, the Subſeft is [table to an Jnfoznation, 

Magna Charta, cap. 3. That Merchant Strangers have free 
Liberty to trade, Niſi publice prohibiti. 2 Inſt. 57. Jn the Caſe 
of the Eaſt-India Company againſt Sands, it was adjudged, that 
(publice prohibit) ſhould be intended by the Ring only, and the 
Dpinton of Co. there, that it ſhould be intended pꝛohibited by 
Parliament, hath no Authozity. | 

2. The Ring may reſtrain the Perſons of his Subjects from 
going out of the Kingdom; the Matter alledged by the King in 
the TUrit of Ne exeas Regnum, is not traverſable. 3 Inſt. 179. 
Dy. 176. And the Departure after ſuch Crit is a Foxfetture of 
all his Goods, Dy. 375. Mo. 109. 1 Leon. 95. and 93. 02 35. 
and that at Common Law. | 

Bekoze 27 Ed. 3. Goods ought to be bzought to the Staple 
where the King would dire, Stat. 2 Ed. 3. (. 9. The 27 Ed. 3. 
is the firſt Statute fo2 the Regulation of the Staple, which con- 
tinued at Calais almoſt to the Time of Queen Mary. 

The Subjects can't trade in Companies without the King's 
Licence ; and it's like the Caſe of-a Market, where a Quo War- 
ranto lieth, it Perſons aſſemble to make a Market, without Li- 
cence; and they ſhall be fined fo it. 

Jf a Parket be granted by the King, in an inconventent 
Place, the Inhabitants can't change the Place. Fitz. Nat. Br. 135. 
2 Roll. tit. Nuſance. 

There may be a Reſtraint ot Trade on a reaſonable Conſide- 
ration, 8 Co. 125. 2 Cro. 596. Brown's Caſe, and fo2 the rea- 
ſonableneſs of it in this Caſe, Vide 8 Co. 128. on the (Uows 
there (Order and Government) which can't be without By-Laws ; 
and they are to be made by a Society. 5 Co. Jeffery's Cale, — 

| tha 
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that lo the chiek Nealon of the Incozpozation of ancient Bo- 
roughs, &c. to trade, &c. 10 Co. 30. 1 Bul. 11. Franklin's 
Caſe, that none are ſubjet to a By-Law, but thole who are free 
of the Company. | 
In our Cale the Liberty of the Subjei is not taken away, fo2 
one that is skilkul in the Trade, map demand to be made free of 
Mandanus A Company, and on a Refuſal, a Mandamus lieth. Hill. 14 K 15 
Car. 2. Towneſcnd's Caſe. | 

Foz the Antiquity of this Company, it was from the Time of 
H. 4. Vide 2 Roll. Prerogative 174. Which Cale is to be intended 
of this Company, foz therk was no other then in Being. 2 Roll. 
170. pl. 17. 28 H.6. N? 50. 

Statutes fo} it 28 H. 6. c. 3. there is a Confeſſion of the 
King's Pꝛerogative, and an erpeſs ſaving of his Power. 38 Ez. 
c. 11. hath the lame @aving, and Artificers are there excepted; 
becauſe tis foz the Benefit of the Kingdom that they Mould re- 
main here, 38 Ed. 3. c. 18. 3 Jac. c.6, 4 Jac c. 9. 2 Roll. 112. 
And the Cale of the Eaſt-India Company verſs- Sands, adjudgey 
in Point in this Court, and affirmed in Camera Scaccarii. 

It is lawlul fo2 the Subject to expozt CUlool, but it is an Of- 
fence when it's pꝛahibited. Hob. 270. 

The Power of Punting is in the King, and the ſole Trade 
thereof may be granted, as it was adjudged fn C. B. 

De (aid an Exception might be taken to the Pleading, fo2 the 
Plea is founded on 25 Ed. 3. whereas the Statute intended, ig 
28 bd. 3. but that he would not inüſt upon it. | 

Note, At the Time of this Statute, the whole Trade was in 
the Pands of fozeign Merchants. 


Obj. That it is an Engroſling. . 
Anſw. Co. 3 Inſt. 196. expounds what ſhall be engroſling, 
3 and that was not known in the Law bekoze, except fo2 dead 
| Obj. That it is a Monopoly 17] 
| Anſw. It is contrary to the Definition of a Monopoly. which 
| is the Taking away of the Right of a Subject in a Thing which 
he had befoze; but in our Caſe he had no Right betoze. Vide 
Towneſend's Journal 244, 245. And it was not adjudged befoze 
21 Jac. that any Thing was a Monopoly, And lee there the la. 
ving fo2 Patents of Companies, | 
| Obj. Stat. 3 H. 7. C. 6. 
| Anſw. That was made only fo2 the Refozmation of Abuſts of 
Companies, and not to deſtroy Companies; fo2 the Statute al- 
lows ten Marks, which (uppoſeth a Right ta take em. 
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On another Day Finch argued to the ſame Purpole. 


Pollexfen contra. 
Obj. This Charter doth not exclude any Subject to be a 
Member of the Company, 

Anſw. The Coppozation is not compellable to admit all Per 
ſons ; but admitting that, yet 'tts impoſble that all ſhould meet; 
and lo the Merchants of London, which is moſt likely to be the 
Place of Meeting, will by Conſequence govern the Eſtates, &c. 
of the reſt of the Company. 

J agree that, 

1. The King hath Power to reſtrain his Subjects from going 
beyond Dea. 

2. Trade is under the Government of the King. 

3. The King, in his Truces, &c. hath Power to reſtrain and 
tegulate Trade. 

4. J admit the Caſes put of the Law of the Staple; but 
Nota, That that hath been diſcontinued fo2 a long Time, ſo that 
t is Difficult to pꝛove the Law and Nature of it. 

Obj. An Exception in the Statute ; Jac. 

Anſw. There is no Mention made of ſole Trade. 

Obj. 12 H. 7. 6. | 111 

Anſw. That can't be intended of this Company, which was 
not incozpozated with this Power of ſole Trade, till the Time 
of Queen Elizabeth. 

Obj. The Caſe of the Eaſt-India Company and Sands. 

Anſw. That Caſe was adjudged on another Reaſon, viz. Be 

cauſe the Perſons with whom the King had reſtrained his Sub- 


jefts from trading, were Inſidels; but it is otherwiſe in our 
Caſe; And there it was admitted by the Court, that it ſhould 


have been otherwiſe adjudged, if their Trade had been with 
Chuſtlans; and therefoze the Caſes relied upon fo2 that Judg- 
ment were 7 Co 17. b. 12 Hl. 4. 4. Reg. 202. 2 Brownl. 246. 

1. A Ozant of a ſole Trade, exclufive of others, is ill by the 
Common Law. 3 Inſt. 38 1. 1 Roll. Rep. 4. The Caſe of the 
Taylozs of Ipſwich. 13 H. 4. 14. Fitz. Nat. Br. 222, 

The Gzant of a Parket by the King, which is to the Pꝛeju⸗ 
dice of another Market, is void. 

In the Caſe of the Ring againſt Criſp, in this Court; a 
Ozant to engrols, &c. was adjudged void. 

Vide 3 Inſt. 181. The Difference between Engroſung and Mo- 
nopolizing, which is ſtrongly fo2 our Caſe. Vide the Statute 
21 Jac. c. 3. of Monopolies, and the Recital of it, which men- 
tions Letters Patents, &c. which are contrary to Law. 

as to Statutes, admitting that the Statute 18 Ed. 3. extends 
only to the Staple, pet there are ſeveral other Statutes which 
fully give this Power of Trading to the Subject. Stat. 9 Ed. 3. 
C. 1. 


— 
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C. 1. Stat. 18 Ed. 3. c 2. in 2 Roll. tit. Prerogative 181. Stat. 
aq Ed. 3. e. 3. 2 R. 2. c. 1. 11 R. 2. c. 7. 

The Statute 21 Jac. c. 3. of A onopoltes, makes this Pa. 
tent void; Vide the enacting Clauſe of it. And ſuch Patent 18 
not crcepted by any Pꝛoviſo; and if it had been, it would be re- 
pugnant to the enating Dart of the Statute, and therefoze void. 
1 Co. 46. Plowd. 563. 
This Pyerogative of regulating Trade, is inſeparable from 
the King, and can't be granted over. 2 Roll. 187. Johnſon's 
Caſe; fo2 the Care of his People is inſeparably inherent in the 
ling, 2 Inſt. 540. Many Patents of Monopoly have had ſuch 
ſpecious Pꝛeambles. 11 Co. 88. 

Where the King grants a Thing by Patent which was in the 
Ozantee bekoze by the Common Law, there the Party is in by 


the Common Law, and the Patent is but declaratozy of it. 


The Piohibitton in this Cale, being againſt the Common Law 
and the Statutes afozeſaid, ts void in Law. 

There is a Difference: between the King's Ozants and Pꝛohi⸗ 
bittons; fo2 his Ozants pals an Intereſt, which can't be after- 
wards revoked, but no Intereſt paſſeth in a Pꝛohlbition. 

All Mandates, Licences, &c. are alterable at the King's 


Pleaſure, and are all determined by his Death. Latch. 115. Wat- N 


kins'g Caſe, and 58. Molineux Caſe, Palm. 402. Dickes Caſe. 

2. As to the ſecond Point, Mo Action lieth: Here is no Gzant 
of a ſole Trade, but only a Licence to trade, with a Pꝛohibition, 
&c, which doth not pals an Intereſt. Tf the“ King grants a 
Company Licence to hunt and fiſh in his Mood and Fiſhery, 
the Company hath no Power to puniſh a Stranger fo2 Þunting 
and Fiſhing there, but he 1s ankwerable to the Ring. 

Obj. (per Finch) That this is not like other Patents, where 
— — with a Joint Stock, but here we trade with ſeparate 

tocks. 


Anſw. It is therefoze manifeſt that they can maintain no Aﬀton. 
(Note, This laſt Argument was Paſch. 4 Jac. 2.) 


Barton and Wollitord. 


3 on a Bill of Lading, on Condition that the Dekendant 
hall deliver here ſo much Gold, the Perils of the Sea ex- 
_— The Defendant pleads Piracy, to which the Plaintiff 
emurs. af 

Thompſon pro Quer. The Dangers of the Seas are intend⸗ 
cd only of the Acts of God, not of Men; fo2 Robbery is no Ex- 
euſe to a Maſter of a Ship, any more than to a common Car- 
tier. Vide the Caſe of Mors and $luce in this Court acco2dingly, 
1 Mod. 85. 2 Lev. 69, &c. Molloy de jure Maritimo 111. 
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Fuller contra. That the Caſe of Mors, cited befoze, was with- 
in the Body of the County; and it was there agreed by Hales, 
That if it had been by Enemies, it would be otherwiſe. 

Curia. There is no Oifference (as to charging a Sheriff 
with an Eſcape) between the Bzeaking of the Pulon by Rebels, 
and by common Enemies: So in Caſe of a Robbery of a Car- 
rier, &c. So here, Piracy is one of the Dangers of the Sea. 

Judgment pro Defendente. Mich. 3 Jac. 2. 


Caſe by a Termo2 foz ſtopping his Cay, and he pzeſcribed to Surplus ge 
have ſuch (Clay, Time out of Mind, &c. And it was moved in . %% 
Arreſt of Judgment, that a Termoz can't pzeſcribe, &c, t 
Cur, The (aping he was poſſeſſed of the Land is ſufficient, i 
and the Pꝛelcription but Surpluſage, ond help'd by Gerdict; 
and ſo it is Moody and St. John's Cale. 


Judgment pro Quer.. 


— 


Price and Davies. Poſt. 71. 


Rror to reverſe a Fine: The Erroz aligned was, That the Fine reverts „ 152. 
Conuſo? died between the Teſte and Return of the Crit of by _—_ = 
Covenant; and fo2 that Reaſon the Fine was reverſed. Vide ** or. 
3 Cro. 434. (463 in the miltaken Fol.) Ow. 21. 2 Sid. 54, 92. 
Roo and Evely's Cale, Dy. 246. 2 Cro, 468. 


Rex verſus Combs. 


= DE Defendant (woe an Affirmative, and afterwards an Negetive E. 
Infomation was erhibited againſt him kor it 3 and altho' . 


a Negative could not be proved, pet the Court directed that 
they ſhould firſt give their pꝛobable Evidence, and that the De- 
fendant ſhould afterwards pꝛove his Affirmative, if he could. 


Pilton and Darby. 


Ebt fo2 two Quarters Rent of an Annuity, befoze the whole Debt, for two 
1 / Term wag ended; and tt was moved in Arreſt of Judg- . Aung, 
ment, that the Action did not lie. Tanfield's Caſe, 3 Cro. 3. 
On the other Side it was ſaid, that 3 Cro. 268. Brown and 
Petlebury's Caſe is adjudged contra, which is a later Cale; and 
it was adjudged accodingly in this Caſe pro Quer. 


Jn Battery againſt A. and his Servants, becauſe the Battery Special Wric 
appeared (upon Aﬀidavit) to be _ Jt was moved foz a Spe- 04 il in 


cial Battery, 


K 
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clal Crit (with an ac ctiam) fo? Special Vall againſt the Ser. 
vants, and granted per Cur. 


New Ti. . Per Cur' and Pollexſen. A new Trial never was granted in 


Perjury ; otherwiſe in Battery. 


Rex werſus Duke of Gratton. 


Exception to I YOllexfen took ſeveral Exceptions to an Indittment of foxcible 


— © Entry; but the moſt material was, that the Wozds (ad 
Entry, inquirend' pro Domino Rege) were omitted, and therefoze it 


don t appear to be a G2and Jury, but rather by a Petty Jury. 
Holt contra. 1, Jt is not neceſſary that the TUlowg pro Do- 
mino Rege ſhould be tnſerted. Vide Stat. H. 6. 
2. Admitting that it is Erro2, yet it being in the Caption, it 
I amendable in the ſame Term. 
3. The Cozoner's Jnqueſt doth not require theſe UUo2ds pro 
Domino Rege. Co. Entr. 354. d Fortiori in an Inqueſt taken by 
Ack of Parliament. 
4. It appears in Fat, and thcrefoze need not be ſhewn, Sid. 
259. Glover's Cale. 
Pollexfen. Ja a Cozoner's Tnqueſt, the Death of the Party 
is found, and therefoze tis not like our Caſe, 
ere ts no Caption, and therefoze it is not within the common 
| Rule of Amendment. 
Inquiſieions, Per Cur' and Aſtry. The antient Rule is, That if an Jnqut- 
jon pw. fitton be taken at the Aſſizes 02 Quarter-DSefſions, it ſhould be 
Rege « Cor. pro Domino Rege & corpore Comitat, but on this Statute, oz 
pare Com, Qt a puvate Sclions, it ought to be pro Domino Rege tantum. 
T Altry. Cozoners Jnqueſts may be amended on Pꝛoccls di- 
refed to him out of this Court z but he ſeem'd to incline, that if 
was not amendable in this Cale. And the Indictment was 
quaſh d. Mich. 3 Jac. 2. | 


Amending On a Motton to amend a Declaration, the Defendant may 
<cuarions. have Coſts 02 an Jmparlance at his Elefton, 


Rex verſus Levir. Ante pag. 


Error quod e r, moved fo2 a Writ of Erro; quod coram vobis reſi- 
coram vobis. U det. Dy. 164. pl. 8. Yelv. 211, 212. 2 Cro. 254. 

Holt contra. 3 Co. Marquiſs of W incheſter's Caſe, here the 
Recozdd was not removed. 


removed as to the Judges ; otherwiſe in our Cale, 
I | Powell 


Curia. In the Caſes cited by Chetham, the Recozd was well 
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Lowell Juſtice. CUherc the Kecosd is once removed, and the 
CUrit of Erro abates, there a CUrit of Erro2 coram Vobis ts 
good; otherwiſe where it was never removed, &c. 

2 


Notion to ſfay Pioceedings upon a ſecond Ejeckione firmæ, Aſcond F. 
the Coſts of the firſt not being paid. ment, 


Colts nat 


Cur'. CUe never graut this without an Aﬀidavit, that it is paid en te 
the ſame Land, lame Leſſoz, and lame Title, ficlt. 


Paul and Claxton. 


1A Rro2 to reverſe a Fine, becauſe the Conuſoꝛ dy'd befoze the Error o. 
„ King's Silver paid. ** 
Holt, Chat is not aſlianable fo2 Erro, becauſe it is contraty bt K's 
to the Recozd ; and there is a Difference between Fines on a Silver paid. 
CUrit of Covenant, after a Dedimus Poteſtatem, and before ; 
and this is a Fine of the Land to all Jntents; if the Fine is ta- 
ken in Court, then doubtlels it is not aſſignable fo2 Erroz; the 
lame aw of o Recogintzance. 3 Cro. 468. Wright's Cale. This 
Fine was taken in the Clacatton, yet in Judgment of Law it is a 
Fine of the precenent Term. 
Obj. That this is a common Erroz, to reverſe Judgments. 
Anw. Tf the Party appear by attomey, that is aſſignable, ; 
and is not contrary to the Recod; otherwiſe where the Party 
apnears in Court in Perſon, fo2 then he is eſtopp'd. The Cale in 
Hob, 330. ig erpꝛels in Point, and Hutt, 135 Chapman's Caſe. 
And the Rea on why Fines are levied of the pzeceding Term, is 
to avoid the Accident of Death (but it was agreed by all in this 
Caic, that the Death of the Conuſoz, befoze the Entrp of the Nore. 
Ging's Stther, ts an apparent Crroz). 
Powell Juſtice, cited 12 Co. Carrell's Cale. 
Pollexten. Che uſual Tap to ſtop JNoccedings in a Fine on 
Suſpicion of the Death of the Party, &c. is to enter a Caveat 
lit the Office of the King's Silver; but that would be in vain, if 


| it ſhall have ſuch Relatton to the pꝛeceding Term; and likewiſe in- 
3 convement. Adjournatur, 
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A ohübitton was granted to ſtay Waſte on a Suggeſtion, Probibirion 
That the Parſon plowed up the antient Glebe Land, co ſhy Waſte 
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Fountain and Gnales. 


oY 


8 againſt an Crecutoz fo2 the Arrears of a Vent: Covenent . 
charge due long befoze. — 


tor for Ar 


| powell Juſtice. An Avowy fo2 the Arrears of a Rent-charge rears Rent 
itn 79, 18 no Eſtoppel to bying 1 fo? the Arrears in 7% charge. 
2 C. 
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&c. and by bim there is a Diverſity, where the e Acquittonce fo 
the laſt Quarter is under the Plaintiff's Hand and Seal, and 
where it is under his Hand only; fo? fn the firſt Caſe it is an 
Eſtoppel, in the latter lt is but Evidence. 


Brinley and Taylor. 


Judgment in EN of a Judgment in C. B. 
for Wirte L. Pollexfen. The Daiginal is Quare clauſum fregit, the De- 
inter the Weit Claration is Clauſum & Domum, which is a Ulariance, and that 
«nd Declare» was alligned foz Etroz. 
Levinz contra. That this ſhall not be ſuppoſed to be the very 
©Oziginal. 2 Roll. 790. 
5 Pollexten, Cro. 290. Stainer's Caſe, and 307. Johnſon and 
avics. 


Judgment reverſed per Cur. 


Langford and Weaver. 


Ia Treſpaſs, Keſpaſs fo2 taking a Þozſe : The Defendont juſtifies fo2 


— 9 Damage-feſant, and doth not ſet fozth any Title; and the 

ſans Title, Plaintiff demurs. 

Qucte. f 8 The Title ought to be ſet fozth. 1 Cro. 571. 
nir. 303 


Obj. Yelv. 74. 1 Cro. 138. Anſw. Jn thoſe Caſes the Title 
wag not tn Queſtion, 


Holt contra, cited 8 Co. Crogate's Cale, and this Plea fs 
meer Matter of Excuſe. 


Curia (diſlentiente Holloway) The plea is ill: And Judg⸗ 
ment pro Quer' nil! prox' Term. Quære de hoc. 


Dennis and Snape. 


Bond in tri- Ebt on Bond. The Defendant pleaded Non eſt fictum; 


. and it was found by ſpectal Cerdict, that the Bond is, in 
good, triceſimo ſecundo libris. 1 Cro. 416. and 18. 2 Cro. 284, 290. 
Powell Juſtice. In Hob. Sexageſimo libr' was adjudg d good. 
| Judgment pro Quer”. 


4 „ 


* 
ww * | 
P 

8 
2 
2 
2 
£ 
ON 
_ 
by 
We 
5 1 5 


6— 


Anno 3 Jac. II. in B. K 61 


——ů— — — 
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Anno 3 Jac. II. Regis, in B. R. 


Trade, not having been Appzentice, was quaſhed; be. oo 5 Eliz. 


1 Ndictment againſt five, on the Statute 5 Eliz. fo? uſing & todiement 
I cauſe ſeveral can't be joined in one India ment fox this **%* 


Offence. 


| 
This Court will not reſpite a Recognizance on Motſon, after Recognizen- 


the Eſtreats are made up, but Application muſt be made to the * *ftrcore 1: 
$ Exchequer. 


The Plaintiff had Judgment on a Uerdſ# : The Defendant &x-curion 


moved, that paping the whole Ponep recovered, Execution got -v 
might be ſtayed, But per Cur, currat Lex. 


Per Aſtry. The Court hath uſed to allow the quaſhing of a Return of 
_ Return of a Reſfcous, without the Parties being in Court, — — 
> where the Debt is ſmall, and on Affidavit of great Age oz Jnfir- - : 
2 mity; and it was (o done in this Caſe per Cur”. 


Erroꝛ on a Judgment in Debt on Bond, becauſe the Entry fg Judgmene in 
{3 quod defendens fit in Mia, where he came in primo die, &c. er 8 — 
4 8 Co. Beecher's Caſe, and Shepley's Caſe. : 


fendunt ap- 


Girdler contra. The Judgment is good, becauſe he came in e*«r'4 
on the Capias, quod fuit conceſſ. per Cur' 


1 Leſſee fo2 Pears is barr'd by the Statute of Limitations, and Leaſe berr'd 
7 he who hath the Inheritance is diſſeiſed : Jt was agreed by the 8 
1 _ that the Leaſe which is barr'd could not be given in Evi- Evidence. 
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62 . Termino Sancti Michaelis. 


— — 


— — 


Reflimiiin AQ Man to get Pollcſlion of certain Land, cauſeth his Ser⸗ 
vn ene, vant to make foxceable Entry on the Tenant, and afterwards 


fon by Foice 


inFj.amcur. dellvereth a Declaration of Ezectment agatnit his Servant, and 


adjudged agatuſt him, &c. And Reſtitution granted by the Court. 


Anequivocel Per Allibon. A Man having rolled ung Teclatation in Cjcck, 

* en ment, like a Piece of a Tobacco pipe, hid it in his Vor, ann 

Jr. alter delivered the Box to the Tenant in Poſſeſſion; and alter 
(wearing the Delivery of a Declaratton, &c. was pillozy d. 


In Chancery 29 Octob. 87. 


Sequeltra- A Peer of the Realm appears, and doth not anſwer, fozmer- 
e «punt y an Attachment lay, but now, by Odder of Parliament, no 
net. 

Condicion of The Condition of a Bond was fo2 ]Iapment of 501. with In. 
„Bon wilt» tereſt; and the Penalty, bY stake, was but 2c 1. yet tt was 


ken, amended 


by Decke. decteed, that the «© bligo? (ould pay the 50 J. with Intereſt. 


ln Banco Regis. 


Rex werſus Gibbs. 


Stat, ie, IMkozmation fo2 uſing the Trade of a Biewer; and an Creep 

uling Lide. tion was taken, That bp 31 Eliz. cap. 5. it ought to be 
bzought at the Quarter-Scftions. But per Altry, tt was lately 
adſudged in this Court, that it was well bzotight here; and the 
Court over ruled the Exception. 

lee In Indiament was returned without any Caption, and there- 

lang e e the Tobun Clerk was fined, 

Crown! Note, It was lately reſolved by the Court, that Gzound-rents 

3 , arc liable to the Poozs Nate. Poſt 20 

Delivering The Þugband is in Puſon, and the ite at large, a Decla- 

Dechentees, ration againſt the Pugband and ice is delivered to the ike, 
fo? lcanbalous Gods (pake by her, and Judgment thercon by 
Ocſoult, and allow'd to be good per Cur; but per Allibon, this 
may be nuſchievous, fo2 this is different from the Cale of a Oc 
claration in Ejectment, fo2 that may be tried gain, but this 
can Cc, 
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— 


Per Holloway. After a Conſultation awarded (02 not pꝛobing Ager Con. 


his Suggeſtion, &c. the Patty ſhall be foz ever barr d from ha- geg no 
ving another Pꝛohlbitton on the ſame Libel, —_ 


hibition. 


Per Holloway. Tt was adjudged in this Court, that the De. Privilege of 


fendant could not plead Puvilege of Parliament, and ruled, that her was 
he an{wer over. | 


An Per fo2 keeping a Baſtard-Child, to which an Exception Order for « 
was taken, that none of the Juſtices were of the Quorum; ſed Baſtard, 


non allocatur, fo2 per Cur', this Exception hath been of late 
leveral Times over ruled. 


A Pan is charged with a Contempt, and on Interrogatozies laterogsto- 
he cleareth himſelf on his Oath, the other Party can pzocecd no Cen 


further in this Matter, but ſhall take his Remedy by Action, if Contempt. 
be will, per Cur', | 


A Motion to fozejudge an Attomey of this Court, fo? refuſing Forcjudging 
to plead; but it was vented per Cur', fo? it is not uſual in this“ 395% 
Court, otherwiſe in C. B. 


Per Pollexfen, A Pan map be indicted ko: Non-perfozmance ſa%Inene 
of an Ozder of Seſſions. | Non- 


fesſance. 


A Motion was made to join ſeveral Declarations (fo2 ſeveral No joining 


Aſſaults by A. verſ#- B) in one, but it was denied, per Cur ; Anu. 
becauſe it is not the Pꝛactice. 


Matthews werſus Port. 


15 this Caſe the Aiſitation Book of the County of Worceſter, Herald: 


by the Heralds, was allowed as Evidence, being an Oziginal, Pre 9" 
but a Copy hath been often diſallowed. 


The Witneſſes may be examined befoze a Judge, by Leave of Wirned:s 
the Court, as well in criminal Cauſes as in Civil. where a ſuf- e by 


ficient Reaſon appears to the Court, as going to Sea, Kc. and 
then the other Side may croſs examine them. 


verſus Peters. 


| | 'HE Defendant appear'd by Attomey where he ought to ap- "fn +2; 
pear by Guardian ; and Affidavit was made, that the At- Lorne!“ 1c. 


torney, Ac. 
ropney had Notice of the Jnfancy at the Time of his Appearance, _ Gon 
any nucd. 


—— —— 


=_ 


Termino Sancti Michaelis. 


IndiQtment 
ut Ballivus, 
no Aver- 
ment. 


Judgmene 
amended, 


Judgment | 


for an Admi- 
niſtrator de 
bonis non, 
lit med in 
Error. 


and atterwards bagged, that he would arreſt the Tudgment fo2 
that Reaſon, whereupon the Court gave the Plaintiff leave to 
diſcontinue, &c. 


Rex werſus Hill. 


Hower took an Exception to an Indictment againſt a Bafliff, 

fo) Extoztion, becauſe it only latd ut Ballivas, he took lo 

much Money colorc Ofticii, &c.) without ſaying he was n 
02 het he took moze than his due. Quaſh d. 


Archbiſhop of Canterbury verſus An Attorney. 


DE Judgment in Quare Impedit was enter d, per Attorn' 

ſuos præd', whereas it ſhould be prad Epiſcopus per At- 
torn' & Def in propria perſona. And per Aſton, this ts aided 
by the late Statute of ]cofailes, and the Court oꝛder'd it to be 
amended, Cro. Chamberlainc's Caſe, 


Smith and Simmonds. 


Dvenant by « an Adminiſtrato2 de bonis non, Breach aſſigned, 

that the Land was not dilcharged of Jucumbzanccs. 
Judgment pro Quer, and Erro2 bzought. And Fuller aligned 
lo; Erro). ; | 

1. That it is not ſet fozth, that Simonds was ever in PoſleC- 
ſion by this Conveyance, 02 by which of them he took the Eſtate. 

2. That the mean Aſſignments arc not (ct fo2th, and no re- 
greſs is pleaded, altho' they were out of Poſſeſſion, Vide 5 Co. 
Saflin's Caſe, 3 Cro. 22. 
3. Some of the Covenants run with the Land, and fo2 thoſe 
the Cxecuto? hath no Cauſe of Aition, and the Gerdick is intire, 
and thercfoze ill. Inſt. 384. and 5 Co, Spencer's Cale. 

4. To the Judgment, that it is coram Juſticiar” præd', the 
Judgment being given in the Reign of his pzeſent Majeſty, and 
the Adlon bzought in the Time of the late King. 


Put it was anſwer'd by Holt, and reſolved by the Court. 
1. Ieſtat' exit' 18 good in Covenant, but ill in a Bar, (and 


Holt Caid it ought to be ſpectally demurrd to, fo2 a Man could 


not at Common Law demur generally to a double lea), 
2. Tis not neceſſary to ſhew the mean Aſſignments, becauſe 
they * only Inducements to the ſhowing of the _—_— 
O- 
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Covenant, and the common Pleading per diverſas medias aſſig- 
nationes, Is (uffictent, 

3. That where a Covenant is made with a Man, his Peirs, 
Crecutozs, and Aſſigns, if their be a Bzeach in the Time of the 
Heir, the Executo2 map have the Aﬀton; but in our Caſe the 
Preach was in the Time of the Teſtatoz, and the Miskeaſance 
is all one continued Ack. 

4. As to the Entrp of the Judgment, that is ſufficient. 


Judgment allirm d. 


Per Aſton, The Plaintiff may countermand Notice of Trial, Notice of 
and give new Notice to try it at the next Sitting, but not to try 1 &. 
it ſooner than the Day firſt pzefix'yd; and this was admitted by 


the Court. 


Libel in the ſpiritual Court fo Diſtribution of an Jnteſtate's Scatute of 
Eſtate; it was (uggeſted, That the Jnteſtate died befoze the Sta- — 
tute of Diſtributlon, and thereupon a Pꝛohibition was granted, 


niſi. 


Jefferys verſus Snow Mil & Bar. 


T DE Plaintiff declared againſt J. Snow Baronet, The De- Baronet the 
fendant pleaded in Abatement, that he ought to be named get, un 
Miles and Baronet”, Squib. Hardr, 198. Cro. Jac. 482. Vide Stat. ill Plez in 
1 H. 5. c. 5. At Common Law Unt. is Parcel of his Name. Leon. — 

Holt contra. 1. J agree, tis ill to ſue a Knight by the Name 5 
pe oh but the ſuperioz Degree includes the inferioz. 2 Inſt. 594. 
28 H. 6. 29. 

2. Admitting the Plea to be good foz the Matter, pet it is ill 

fo2 the Manner, fo2 he hath not ſhewn the Time of his Anight⸗ 


hood, which is traverſable, and therefoze the Plea is (11, Note, | Salk. :. 


The Plea ſaid quod fuit Miles die exhibitionis Billz, and not 


ante diem. And on this ſecond Exception it was ruled, That 
he anſwer over, 


A Juſtice of Peace p2eſented the Pariſhioners of A. fox not Super noti- 
Repairing a Highway, ſuper notitiam ſuam propr', whereas it fm. in in. 


ought to be ſuper viſum : And koz that Reaſon it was quaſh'd, Preſentment. 


Rex verſus Darby on an Information. 


13 75 Der jeant, in Arreſt of Judgment. The (Uozds were Words of « 3- /77-+. 15+ 
Sir John Key is a Buffle-headed Fellow, underſtands not Law, adde of 
and is not fit to diſcourſe it with me; and hath not done Jul 
tice to my Client, &. | 
K Thele 


66 Termino Sancti Michaelis. 


ꝙ9R2R 9 — —⅛ a a” 


Cale: The Cows (hath not done Juſtice) may be conftrued a 
Miſtake in him of the Law. 2 Cro. 55. 
Pollexfen. The Mods are not ſpoke of him in the Execu⸗ 
tlon of his Office; it doth not appear, that Sir J. K. was a Juſ- 
tice of Peace at the Time of Speaking the Wozds, but only at 
the Time of the Inkoꝛmation bzought. 
Levinz contra. Indictments and Jnfozmations are moze fa- 
vour'd than Actions, becauſe they are pro bono publico. 
Obj. This ts primæ Impreſſionis. nſw. The King's antient 


Commimons ran (ad inquirend' de propalationibus verbo- 


rum.) 


Worlsin- Holt ad idem. Admitting the Clos are not actionable, pet 

2 an Jnfozmation lies. Jf a Man laith, the King hath appointed 

able. an ignorant Man to be a Juſtice of Peace, it is a Matter in- 
dict able. 

Curia. Manp Moos are indidable that are not aionable, 

becauſe contra bonos mores, and relate to the publick Peace; 


otherwiſe where the pztvate Jntereſt of the Party is only con- 
cern d. Judgment pro Rege. 


Rex werſus The Inhabitants of Studley. 


N Omer of Settlement of a poo Man was made, and af- 
tcrwards alter d, and a Reſettlement made by a ſecond Oꝛ- 


Poors Settle» 
ment. 


der. 


Tremain. This ſecond Oder can't be made by Law; and 
therefoze the Dzder was quach d. 


Ball and Cox. 


Fine reverſed Rro? to reverſe a Fine, becauſe the Conuſo2 died after the 


che Conuſor fe; Caption of the Fine, and befoze the Entry of the King's 

after the cr. 

S "ion, and Levinz pro quer' in Error. A Fine is in Nature of an Action. 

here Ke, and there ſhall be Judgment in it, &c. nd therefoze the Death 

paid, nf the Parties ſhall abate the CUrit. 5 Co. 39. a. 2 Inſt. 511,517. 
It is not a Fine befoze the Entry of the King's Silver. Dyer 
246. a. 3 Cro. 469. 

The Fine given pro Licentia concordandi, implies that it can't 
be paid befoze the Concozd made, like the Lozd's Taking a Fine 
of his Coppholder. 
2 Inſt, 512. L'Conge d'accord', is, that the Concoꝛd is ſuch, &c. 

4 agree, that a Matter againſt the Efſence 02 Subſtance of a 


Recozd cant be afligned kor Erro, as Nut tiel Reeord', &c. o- . 


4 | | therwile 


8 Theſe Mods are not actionable. Sid. 67. Bill and Field's 
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therwile of a Circumſtance only. 3 loſt. 230. Syer's Caſe, a 
ſtrong Caſe againſt a double Recozd. 

Jf the Party dies befoze Judgment, it is aſſignable ko Erro2 
on the Judgment, altho* the CUlhole be entred on Kecozd, and 
that Allegation be contrary to the Recon, 4 Co. Hind's Caſe, 


that there may be an Averment ot the Time of, a Bargain and 
Sale cnrolled, contra the Enrolment; 60075 0 


1 


10 H. 7. 24. Jt is triable per Pais, whether a Crit of Erro; 
came to the Partp befoze Execution granted, oz not? _ 
The Aſſertion of the other Side is contrary to the Recon, fo; 
a Recozd taken the zoth ol July, can't be a good Recom ot the 
preceding Term; and the Caption is of the Subſtance of 
Time, and ſo it appears on the Recozd. ; 

Sir George Treby contra. The Matter alledged is direfly 
contrary to the Recozd, and therefoze it is not aſlignable ko; Er- 
ro}. Dy. 220. 12 Co. 124. 3 Cro. 662, 2 Cro. 12. Yelv. 33. 
Hutt. 135. 1 Roll. Abr. 795. m. 

The Caption is no part of the Kecozd. 5 Co. 39. it is nat 
mention d there. Vide 18 Ed. 1. that Fines ſhall be levied in 
C. B. the 15 Ed. a2. gives Authozity to levy by Dedimus poteſtds 
tem, but don t mention the Caption 23 Elir. c. 3. of Certifying 
the Day, &c. is diſtinct from the Caption, and the Caption map 
be certified without it. 4 6 791 1 

Manulcript of Baron Walter agrees, that the Captian of a 
Fine map be taken out of Term (that was 5 Jac.) and ſo the Lam 
hath been taken ever ſince. RSM „ enen 

An Averment that the Party was dead, Kc. can't be where a 
Judgment is enter'd in propria perſona ; otherwiſe where it is 
by Attozney. 

It was reſolved by the whole Court that the Fine is good; fo2 
otherwiſe it would be very inconvenient. And per Powell, there 
can be no Averment in this Caſe againſt the Reco. y 


Hanmer verſus Eyton. 


Na Special Uerdict in Ejetment, the Caſe was thus: A. Fine and 


had the Jntereſt of a Term foz Pears in Truſt, ko; ſecu- 


Nonclesim 
bars a Term 


ring Childzens Poztions, B. in Poſſeſlon, under the Eſtate of in Trust. 


C. levies a Fine; five Pears paſs without Claim: The Queſtion 
is, (Uhether the Term be barr d. 

Trindall fog the Defendant. | . 

J admit the being out of Poſſeſſion, yet the Term is not put 
to a Right, and therefoze ſhall not be bart d, either by a Fine, oz 
by the Statute of Limitations. 7 

Obj. Safhn's Caſe, 5 Co. 23. That by an Entry and Feoffment 
the Term is put to a Right. 


K 2 Anſw. 


Termino Sancti Michaelis. 


But was 


! 


 Fifreen Days 


between the 
Teſte and 
Return need 
not be in « 
Scire Faciay 
on a Judg- 
ment in- E- 
jeUment. 


Proceſs on a 
Recogni- 
tance eſtrest. 


ed with Re- 


tuat', 


Special Im. 
parlance on 
Plea to the 

JurildiQion, 


London CuCl. 
toms, Proce. 
dendo on & 


By Law, 


Anſw. That's not like our Caſe, 3 Cro. 273. Wingate's 
Caſe, Inſt. 249. 1 Roll. Abt. 270, &c. 3 Cro. 15. Bruerton's 
Caſe expzeſs. gt 7 
And the Pleading will/pzpve, that the Term is nat put to a 
Right wilbout an actual Entry. Co. Entr. 661. und in Saffin's 
Cale, our is ſtronger, becauſe the Term is fo? ſecuring 
Childzens Postions. Sid. 350. Barnes. * 
And tt would be incondenient that ines ſhould bar ſuch Truſt 


Terms. 1 10 | | 

reſolved by the Court. That admitting the Term 
is in Truſt, pet it is bart d by the Fine: And per Allihon, it is 
alto barr'd in Chancery. And Judgment was accowilryy given 
pro Quer. 110% Mos ff FN 97 RO. OTE 


Cart and Mogg. ＋ 
: | . 
Dire Facias on a Judgment {k Ezeſtment, the Dekendant 
O pleaded in Abatement,” that there were not fifteen Daps be. 
tween the Teſt and Return, .&c. to which the Plalntiff demurr d. 
.8etby. Ehe Statute 26, Cer. 2. doth hot extend to Cjex- 
ment, beraule it ig not a ßerlonal Aion, 5 Co. 105. 9 Co. 
Pey toes Cale, Dy. 206. 2 Cro. 261. | 
Curia. This hath been oftentimes over-ruled; becauſe an E- 
jectment is umd Aon; and per Powell, A Releafe of perſo- 
nal Actions, is a good Bar in Czetment. Curia (and Aſton) it 
is within the ÞByoviſo of the Statute, and help'd by it; and n-Re- 
ſpondeat Ouſter was awarded. ar igen 


Per Aſtry. The Barons of the Exchequer have now agreed, 
that they may cauſe Pꝛocels to iſſire on a Recognizanice eſtreated, 
with a Reſpectuatur; but the Court Hirefted, that in ſuch Caſes 
the Sums be ſcraped out in this Court, and then they can't p2o- 
ceed; and the Court direed the Officers of this Court to pzoceed 
accozdingly. | 


On a ]lca to the Jurjodiftion on ſpecial ]zivileges, it is 
uſual to grant a special Imparlance, as in the common Caſe of 
Conuſance, &c. tog Oxford, &c. but thry can't tmparl generally, 


In Debt on a By-Law in London, fog exertiſing the Trade of 
— not having ſerved ſeven Pears; a Proeedendo was mo- 
Lo. 

pro Defendente. The Defendant lives in Black- fryars, 

and lo out of their Jurisdiction. | 
But the Court granted a Procedendo, becauſe tn ſeveral Ca- 
ſes the Parties, &c may try their own Jurisviction, ag in the 
Cale ol the Chancclloz of Cambridge, &c. 

1 ; 


IRex 


] 


3 


1 
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Rex verſus Johnſon. n 


A Exception was taken to an O2d! ty Keeping a Baſtard: Order of Ba 
child, That it is not piitſiyanc to W. becauſe it ; — n 
makes 19)oviſion fo2 the Maintenance the, id (till he ball 

be no longer chargeable, &c.) whereag tatute, it hould 

be, till the Child be able to get bis own Living. Sed non allo- 

catur, And ih Oder was For med. Wer Sid. a8); | 


Rex verſus Foot. 


HE Defendant was indided at a Quarter, Seſllons, foz 1 n 
- Breaking a Park and Taking away a Deer De bonis & ca- Peer fell. 
tallis, &c. ing. 
r. Exteptton. Petaule ane can't have ſuch a Property of a 
Fg in a Pork, as De bonus & catallis. 
Els Extitit preſentatum faq exiſtit, 
y That the Price is quadragint”. 


But it was anſwer d by the Court, . The Offence is, Kill- 
ing the Deer, Ge. which is well lald, and De bonis & catallis, 
is Surpiuſnge. 2. Ertitit oz exiſtit, good both Caps. 3. Jt 


is good without any Price. Co. Entry. 362, 4 * ann 
vos confirnr'd, * uh 7 , 


Petley and — 


Nate againſt a Gaoler ko; au Eſcape on mean Pr act 'Judg- Cafe Hes « 
ment fo the Plaintiff, and Erroz bzought. Gale for ac 
Levinz pro Quer' in Errore. a Eſcape on 
1. The Declaration is ill, becauſe he doth not ſap he was 8 
debted (intra juriſdiction Cur'.) 


2. The firſt Pꝛoceſs was a Capias, which ought not fo be in 
an inferio2 Court, 

Sed non allocatur, Becauſe he Declaration is good againſt 
the Gaoler; and it might have been pleaded, but the Gaoler ſhall 


not take Advantage of thoſe Matters by Erro. And the Judg- 
ment was affirmed, 
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Bankrupts 
Attion by 
Allignces, 


Attainder of 
Treaſon te- 
verſed. 


In Indie. 
ment of for- 
cible Enrry 
no Addition 
neceſlary 
Expulit im- 
on a Dil. 


viſin. 


Caption of 
an Inquiſi- 
tion not a» 
mendable, 
contre of In- 
diltmeats. 


Termino- Sandi Michaelis. 


. Alhbrooke and Manby. 


Aſe by the AMignee of the CommiMoners of Bankrupt, 
E Che Defendant pleaded Non Afſumpſit infra ſex annos. 
Holt pro Quer. . The Aſſignttent and Pꝛomiſe, which give a 
new Cauſe of Afton, are within the ſix Years, and the Allghee 
ſhall have a new ſix Pears. .*.. p. | 
Curia contra. The ſix Pears ſhall be accompted from the 
02iginal Cauſe of Aﬀton, and the new Pꝛomtiſe fs but a Fiction in 
Law. The Court inclined to give Judgment koz the Deken⸗ 
dant, but a Diſcontinuance was granted, &c. 


Rex werſus The Lord Brandon. 


E to reverſe an Attainder of High Treaſon, and aſſigned 
„ fo) Erroz. 1. That one Stalcock was returned a Juroz, 
and one Calcock ſwozn. 2. J. M. Ar' was return'd, and J. M. 
Gen' was (woze; and the Errozs were allowed by the Court, an 
the Attatuder was reverſed. 


An Exception was taken to an Jnditment of fozcible Entry, 
That the Defendant had no Addition, as he ought, by the Sta⸗ 
tute, Allibon Juſtice, "Tis not neceſſary, but in Mutlawypy, 
Powel Juſtice, Jt is atded by the Appearance. 2. Exception, Jt 
is not ſaid that he was diſſeiſed, Cur', Expulit implies it; and 
the Jnvi#ment was confirmed. 


Aſtry ſald, That he never remember d the Caption of an In- 
quiſition amended, which was admitted by the Court; but the 
Caption of an Jndictment is amendable in the ſame Term, 
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Term. Sancti Hillar. 


Anno 3 & 4 Jac. II. Regis, in B. R. 


Emorandum, That this Term, Powys, Solieitoz Se. 
neral, was made Attoznep-General (Sir Robert 
Sawyer being laid aſide) accodingly, and William 
Williams was made Solicitoz General. 


A Pꝛohibition was granted to the conſiſtozy Court, Niſi, &c. Prohibition 
on a Suggeſtion, Chat the Libel there, was kor TUriting a Lt- — 
bel and Publiſhing it, which is a Matter indictable at Common | 


Law. 
Jf a Judgment is enter'd on the Roll with Blanks, they may Judgment 
be filled up, without Notice, within the Pear. A 


Price verſus Davies. Ante p. 57. 


Rror to reverſe a Fine acknowledged befozge Commiſſioners Fine revers'd 

in Montgomeryſhire, and the Ertoz afligned was, becauſe b. 2*@*b.of 

the Conuſoz died befoze the Return of the Crit of Covenant. before wric 
Vide 3 Cro. 484. (468 in the miſtaken Ful.) Ow. 21. Dy. 246. f Covenant 


2 Sid. 54, 92. Roo and Evely's Caſe. Judgment quod toverſe- 
tur, Niſi, &c. 


Per Cur. A Pꝛohibition doth not lie to the Admiralty⸗Court, where pro- 
Where the Libel is purely fox Seamen's Mages; ſecus whete the dibirion co 
Waſter bzings an Action againſt the Owners, fo2 the Mages 
which he hath paid to the Mariners, &c. Quare the Stat. 4 & 


5 Anne. 3 


Rouſe 


? 
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Rouſe and Wilcocks. 


Words of a Ction fox (lows ſpoke of a Juſtice of Peace (Rogue and 

. of A buſy Knave for Searching after him and other honeſt Men 

my of his Sort, and would make him give Satisfaction for Plundering 
him), Jt was moved in Arreſt of Judgment, That thoſe Wlozds 
were not actionable, | 

Pollexfen contra. Becauſe they were (poke of him in the Ex- 
ecuticn of his Office, Roll. 59. Cotton's Cale. 
Shower. Þere is no Colloquium laid of his being a Juſtice 
of Peace, and the CUozds (after him are abſurd, 

Ianuendo. Allibon Juſtice. The Innuendo in the Declaration takes a- 
way the Abſurdity, and the Intention of Scandal is plain, and 
therefo2e aittonable, 

Holloway Juſtice, ad idem. 

Court divi- But the Chief Juſtice and Powell, held, that the Cows were 

ded, Judg- inſenſible, and if they had been (Scarching after me) pet they were 

„d“ “ not atttonable, 2 Cro. Hollis's Caſe; and the Court being divi- 
ded, Judgment was fo2 the JIlaintiff, Foz Aſton ſaid, That 
when the Court is divided on a Motton in Arreſt of Judgment, 


Judgment ſhall be enter'd on the Gerdict, and ſhall not be ar- 
reſted. 


Boyle and Boy le. 


Prohibition Pꝛohibition was moved fo2 to the Spiritual Court on a 

to the ſpiri- Libel there, Cauſa jactitationis Maritagii, clalming to be Mike 

ti to a Man, not being married to him; and it was ſuggeſted, that 

rione Mari- one married with A and atterwards married with B and wag in⸗ 

* died and convicted fo? it on the Statute of Jac. and had his Cler- 
gy, and was Burnt in the Band, and therefoze could not be after- 
wards dzawn in Queſtton in the Eccleſiaſtical Court, 

Williams againſt the ]I2ohibitton. Here ts no Concluſion, 
this Matter is pꝛaper fo2 the Eccleſiaſtical Court, altho' a Mar- 
riage map be collaterally tried by a Jury, yet in other Caſes, as 
in Dower, ne unques accouple, ought to be tried in the Eccleſia- 
ſtical Court: And in this Caſe the Eccleſiaſtical Court map exa⸗ 
mine fo2 Alimony and Dower. Jn the Cale of eg? and 

Hide, married 02 not married, was tried in an Ejectione firmæ, 
an” was, notwithſtanding, afterwards tried in the Spiritual 
Court, and held clearly there, that the Aerdick and Judgment, at 
Common Law, was no Eſtoppel (Cur', there is a great Diffe- 
rence between the Caſes, but they did not ſay what). 

The Saving in the Statute 1 Jac. favours the Pꝛocecdings in 
the Cccleſiaſtical Court in this Caſe, 3.1aſt. 88. Two ſeveral . 


I | Juries 


_— 
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Jurics in this Court may find, the one that it was a Marriage, 
the other that (t was not, and therefoze the Argument, that the 
Judgment of the Eccleſiaſtical Court map be againſt that of this 
Court, is not ſo valid. 

Levinz ad idem. The Eccleſiaſtical Court can't falſify Mat- 
ters tried in this Court, in a Suit ko the lame Ching; but in 
our Caſe the Marriage in fa# was in Queſtton here, but in the 
Eccleſiaſtical Court the Marriage de Jure. 
Pollexfen ad idem. That after a Man is found no S{monit> 
in this Court, the Eccleſiaſiical Court map very well examine 
the (ame Matter. The Laying Hands on a Clerk is a like Caſe, 
and map be tried in both Courts. 

Holt contra ko; the Pꝛohlbition. Becauſe otherwiſe the JuriC- 
dition would interfere; he agreed, that this Matter might be 
tried firſt in the Eccleſiaſtical Court, and afterwards the Judges 
at the Old Baily would have relied on their Sentence. 2 Cro 533, 
625. And the like Caſe in my Lozd Hale's Time, Laundon and 
Pickering; but after Judgment here it is not examinable tn the 
Cccleſialiical Court. 

All Strangers are concluded from Falfifying in the Point 
tried. Vide 3 Inſt. Tit. Fauxify Recovery, The Caſe of Emmer- 
ton and Hide comes not up to this Caſe, becauſe that was in a 
perſonal Action, viz. Ejectment. Hob. 288. Serle and Williams's 
Caſe. | 
Chief Juſtice Holloway and Allibone fog the Pꝛohibition, be- 
cauſe the Libel is, pro JaQiratione, and they will not allow this 
Plea there; and they granted a Pꝛohibition, Powell diſſentiente. 


5 —  — öů _— 


Rex verſus Hocknall. 


fo2 a Riot, That the Offence was laid after the Ynfozma- er dhe la- 

= brought, and whether this was amendable was the Quel 6,oughe. «- 
tion. mendable. 

Attorney-General. That it was, fo? it is only in the Memo- 
randum, not in the Body of the Inkozmation, and is but a Miſ- 
take of the Clerk, which is amendable in an Jnfozmatton; he a. 
greed, that the Statutes of Jeofailes did not extend to criminal 
Matters, yet this is amendable at Common Law. 20 Ed. 4. 7. 
11 H. 7. 25. 8 Co. 156. b. Blackamore's Caſe, 5 Ed. 3. 25. 18 
befoze any Statute of Amendments. 
At Common Law there were Amendments in the Ring's Caſe, 8. s Mod. 
where they were not admitted foz the Subject, as in oziginal “0 257. 
(Urits. 4 H. 6. 16. in Blackamore's Caſe, 1 Cro. 144. 

Jones ad idem. D2. Ediss Caſe in this Court was on a 
Miſtake of the Clerk, and amended, Note, in that Caſe, per 
C. J. the Reaſon of the 1 — was, becaule the Defen- 

dant s 


Hompſon moved in Arreft of Judgment on an Inkoꝛmation Riot laid af. 


8 
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dant's Clerk makes up the Jſſue ; and if it is not amendable, he 
may eaũly make a Miſtake to defraud the King of bis Judgment. 
Vide Fitzwalter's Caſe in this Court on Stat, of Amendments, 
Thompſon. In Caſe of Ejcctment its always denied, by the 
conſtant Practice, tu amend the Memorandum. Jones 421, the 
Judges would not amend Continyances. 


Curia, Jt is only the Miſtake of the Clerk, and amendable; 
and it was ruled, that it ſhould be amended, 


— 


II. bes Cor. An Habeas Corpus was denied ko; one committed to Bridewell 
pus denied, lo; Lewpneſs, | 


Whatmvy Per Pollexfen. On an Aſſumpſit in Law, and non Aſſumpſit 
and wh.r c. Pleaded, whatſoever diſcharges the Contra diſcharges the Al- 
wienced iv {umplit, and the ſpeetal Matter in ſuch Cale ought to be given in 
Lede is Eytdence, But the Court ſeemed to be of Opinton, that Jn- 


fancy 02 a Releaſe ought to be pleaded. 


Chapman and Lamphere. 


3 Mod 155, Ction fo2 CUlozdgs ſpoken of a Carpenter, He is a broken 
oO, , Fellow, and run away. After Cerdif fo? the Plaintiff, it 
\ Carpencer, was moved tn Arreſt of Judgment, that a Carpenter can't be a 
Bankrupt, which was admitted by the Court; but they held the 
Moos were actionable, becauſe they concern his Trade, 
Selby. The Wods da not (canvalize him in his Trade, koz it 
s not laid, that he got his Living by Buying and Selling, and 
thercfoze they are not acklonable. Sid. 209. Emerſon's Caſe, 
Style 420 of a Farmer. 2 Cro. 5*5. Squire's Caſe, Paſch. 2 Jac. 
Rot. Dobſon and Thornicroft adjudged accozdinglv in this 
Court, in the Caſe of a Farmer. 
bollexfen pro Quer'. Admitting it is not a Trade within the 
Statute of Bankrupts, yet the Mozds are actionable fog ſcanda⸗ 
lizing him in his Trade. Roll. 59. Beſts Caſe. 60. Ellis's and 
—_— Caſe, It is actionable to ſay of a Merchant, that he is 
a Cheat. 
Selby contra. Jt can't be a Dilparagement to him in his 
Trade, becauſe his Skill is his Liveliboad. Latch. 114. Poph. 
184, 
Ch. J. The (Uozvs are not actionable. 
Holloway. They are. 
Powell. They are not without (peetal Damage, aud a Car⸗ 
penter is a manual Trade, and not of Buying and Selling. 
Court divi- Allibon. They are aitionable, faz tho he cant be a Bank⸗ 
nd png rupt, yet the common People can't diſtinguiſh it, and therefore it 


Quer. to an equal Defamation to him in his Credit. The Court being 
Ante . I didided 
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divided in Opinton, the Plaintiff had Judgment; but it is other- N 
wiſe where the Court is divided on Demurrer 02 Special Cerdict, Ancc 6 


Lander and Elliot. 


Ebt fo2 Rent bzought in Middleſex. The Defendant plead Deletion 

ed an Entry befoze the Rent became due, and that he was 1 fler. 
held out, &c. at ſuch a Place in Hertfordſhire, where the Land ford. 

lay; and Jſſue was taken thereon and tried in Middleſex, 

— moved in Arreſt of Judgment, that this was a Mic.ccisl. 
Mil-trial. | 

Tremain contra. Jt is afnen by the Statute of [eofailes, 

Croft and Waters's Caſe in Saunders, adjudged, (J believe he 
meant Craft and Boit, 1 Saund. 247.) Wiſe and Adderly's Caſe 
in C. B. in Saunders. 

Pemberton. A local Juſtification will alter the Caſe, and the Locality. 
Locality was neceſſary in our Caſe; otherwiſe in the Caſe in 
Saunders, (which was agreed by the Court) the later Judgments 
are contrary to Wiſe and Adderley's Caſe ; ſo per Pollexfen in 
Jennings and Hankey's Caſe. 


Curia. This is a Mil-trial, and a Venire facias de novo was 
awarded, | 


Per Cur. CQOhere a Juroz is withdzawn, both Parties ought — 
to pay the Coſts equally; but on a Nonſuit the Plaintiff pays — 22 
all the Coſts. differs from 

a Nonſuit. 

A new Trial was granted in Perjury on the Judge's Jnf02- New Triatin 

mation, that it was a malicious Pꝛolecution; but it ſhall not be Tun. 


granted without ſuch Jnfozmation, unleſs the Attoznep-General 
02 King's Council conſent to it. | 


9 Feb. 81. in C. B. 
Benton and Carpenter. 


T DE Caſe was in Treſpaſs on the Statute Car. 2. 

Herbert C. J. It was adjudged by all the Juſtices in Full Coſts In 
Serjeants-Inn, that in all Actions — bonis aſportatis, 02 in Tg-. 
Treſpaſs fox Taking a Stake out of a Hedge, oz fo; Tithes ta- 
ken away when ſevered, Nc. there ſhould be full Coſts, altho but 
two Pence Damages. | 

Lutwych Juſtice contra totis viribus, and that he had known 
it adjudged both Ways, and that it is contrary to the expzeſs 
(Cows of two Statutes: pe * it had been held allo, that a 

2 


Cow's 
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Cow's Eating a mouthful of Gzaſs was a Carrying awap, &c. 
Vide Stat. 43 Eliz. confirm'd by the Statute Car. 2. 

l'er Ch. J. An Action fo2 3s. bzought by a poo? Man, may be 
very well brought in this Court, and it ſhall not be adjudged 
veratious, fo? it map be a great Sum to him. | 
Lutwych. By the Conſtitution of this Court, no Plea can 
be beld here which is under 40s. Adjournatur. 


Add ion for 
$8. K. 


Matthews and Cary. 


Avowry for Clowzy fo2 an Amerclament in a Leet fo: Melting linking 
AmerCia- Tallow, &c. The Plaintiff replied, de injuria ſua propria 
lee abſq; hoc, that he melted, &c. 
/ Pollexfen, That is not a Matter traverſable, Fitz. Barr. 271, 
„ ag. 19 H. . fore. 

Tremaine contra. Jt may be traverſed in a collateral Action. 


Dy. 13. b. Bro. Preſentment 156. 
That their Plea is ill. . 
Hob. 129. Wilton's Caſe, 1 Roll. 


1. Exception. 
Abr. 542. . 

2. Exception, The Plea ſays præſentat fuit, but it is not 
erp2eſly alledged, that the Offence was committed. 

Powell J. here it concerns Freehold it is traverſable, o- 
therwife not, Mo. 574, 627. in 3 Cro. 835. and 1 Leon. 242. 


præſentat fuit is good, but the latter Reſolutions are contrary, 
Adjournatur. | 


Where tra- 
verſable 


The Rector of Weſtbury's Cafe, 


Jbel in the Eccleſiaſtical Court, foz not Pꝛobiding Bzead 

„and Tine fo2 the Eaſter Communion. Now a ÞP?ohibition 
was moved fe? on a Suggeſtion, that the Parſon ought to pꝛo⸗ 
vide it: To which it was anſwer'o on the other Side, that by 
the At of Antikozmitp the Pariſh ought to pzovide it, and that a 
Sentence was given accowingly; and the Court refuſed to grant 
a Pꝛohibition. 


A Judgmene Note, A Judgment was ſet aſide, becauſe no Attomey of this 
cr ale, „ Court was pzeſent when the Warrant of Attomep was given, 
U K. being Altho' there was an antient JIzactiſer of the Common Pleas, 
preſent, FO} the Rule is to be underſtood of an Attozney of this Court 


only, Quæte 6 Mod. 85. contra. 


Par iſh to pro- 
vide Bread 
and Wine 
for the Sa- 
ctament. 


Nate, 
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Note, A Defendant can't be admitted in forma Pauperis, with- A D<fendaur 
out Poving the Court, by a late Rule, pauper, 


Nota, d Pan being outlawed on a Capias ad faciend' finem; One ovriaw. 
Per C. J. and Aſtry, a Ban may be fined, being pzeſent in *4 ***4: 


Court, befoze the Dutlaww is reverſed; but per Allibon, he 
cannot. 


Anno 3 & 4 Jac. II. in B. R 


Deighton and Greenvill, adjudged Paſch. 4. Jac. II. 


In Thomas Lewis ſeiſed of Lands in Fee, acknowledgeth QA + Ven 427. 75 r 
Statute- Merchant to Knight. and after enters into a Re- | .“ 
cognizance in Nature of a Statute-Staple to Gerard, and after 44 
enters into the like Recognizance to Elways and Burroughs. S d. Steple. 
Elways and Burroughs extend, and liberate taken out, then 1 cute. 
Knight extends, and then Gerard extends; Knight and Gerard 
aſſign their Jntereſſs to Edward Lewis, and then Sir Thomas 
Lewis levies a Fine ſur Conuſance de droit come ceo, &c. to the pie, 
uſe of Sir John Lewis and his Heirs. Afterwards Sir John 
Lewis having Notice that Edward Lewis was in Poſſeſſion, de- 
viſed the Lands to Edward Lewis in Tail male, and dieth: at. 
terwards Edward Lewis levies a Fine, with Pꝛoclamation, to 
the Ale of himſelf and his Heirs, and dies without Jfſue, five 
ears paſs, the Lands deſcend to the two Daughters of Sir 
ohn Lewes (married to the Earls of Huntingdon and Scarſdale) 
as Heirs to Edward Lewis: Elways dies, Burroughs dieth, Ab- 
miniſtration of his Goods and Chattels is granted to the Mike 
of the Defendant Greenvill, who ltkewiſe was Adminiſtratoz to 
Gerard; Greenvill and his CUife after acknowledge SatisfaTion 
in Chancery of Gerard's Statute, and he enters in right of his 
Mike to Burroughs Statute, within five Pears after Satigfac- Entry con- 
tion acknowledged. And the Queſtion in general was, CUhether 3 bie. 
bis Entry were lawful ? 
This Caſe was ſeveral Times argued by Somers, Trevor, and 
Pollexfen, fo the Plaintiff; and by Bonithon, Holt, and Levinz, 
fo2 the Defendant ; and it was ſubdivided into four Points. 


r. Whether the Fine by Sir Tho. Lewis, the Conuſoz, being 
in adual Poſſeſſion, turned the extended Jntereſts to rights, and 
w2oiught a Bar by the Statute 4 H. 7. ? ; 


2. Admitting they were not bound by the Fine, CUhether by 
the Deviſe to Edward Lewis, the Ertents are not dzowned in 
the Inheritance, whereby a new Right of Entry accrewed to Bur- 
roughs, which is now barr'd ? 

3- Whether the ſecond Fine of Edward Lewis, with Non- 
claim, barred not the Extent upon Burroughs Statute-Staple. 


4. Uhe⸗ 


” 
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4. Whether any new Right accrewcd to Burroughs by the Ac- 
knowledgment of Satisfaction upon Gerarcs Statute, 

To the firſt it was argued fo2 the JAatntiff, that the Fine by 
Sir Thomas Lewi, turned all the extended Intereſts to mere 
Rights, fo2 they had an Jntereſt velted by the Extent, and 

might enter [mmedtately upon the Liberate befoze any Poſſeſlion 
given them by the Sheriff. 3 Cro. 463, 464. And a Fine will df- 
veſt ſuch an Intereſt as that, 1 Cro. 110, 201, 576. Mod, 217. 
A Fine will bar a Leſſee fo2 Pears befoze Entry. 5 Co. 123. 
Safling Cale. And the dozmant Jntereſt of a Statute is as pze⸗ 
judictal to a JPurchaſo2 as any other ſleeping Right: Jt appears 
by the Return of the Liberate, that the Lands were Delivered 
to Burroughs and Elways, and they ſhall be eſtopped to ſay the 
contrary, and therekoze ſhould have entred to avoid the Fine. 
9 Co. 105, 106. Jones 211. Dy. Lozd Audley's Caſe. 

Obj. Theſe Statute Jntereſts are to be conſidered as Rever- 
ſions fo2 Pears, and ſo Knights Statute d2owns in Gerards. 

Anſw. That cannot be; fo2 there is no P2ivity, Tenure, Fealtp, 
102 Attoznment. Inſt. 289, 290. 4 Co. Fulwood's Caſe, I a Mer⸗ 
ger ſhould be allow'd, it would be of dangerous Conſequence, and 
deſlroy Fulwood's Caſe, but admitting Knights Statute to be 
merged in Gerards, pet Gerards tg barred by Tho. Lewis's Fine 
and five Years J2onclatm, 64 

Obj. The Conulees are not obliged to enter within five Years, 
becauſe their Entries would make them Treſpaſſors. 

Entry con- Anſw. One may enter in ſome Caſcs to ſave his Eſtate, where 
groble, his Entry to other Purpoſcs would not be lawful: As if Leſſee 
fo) twenty Pears lcaſeth fo? ten, and a Fine is levied, the Lel⸗ 
ce fo2 twenty Pears muſt enter oz be barred, tho' his Entry on 
any other Account would have made him a Treſpaſſoz. Dy. 354. b. 
And that the Conuſces in this Caſe might have centred to have a. 

.voided the Fine. Vide Inſt. 250. Plow. 374. 

It one hath a Means to avoid a Fine, and doth not, he ſhall 

be barred. Jones 210, 211. Salve verſus Clark. 1 Cro. 157. | 

Obj. 3 Cro. 254. Laund verſus Tucker, that where Tenant fo? 
Life levies a Fine, and five Pears paſs, he in the Reverfion ſhall 
have new five Years after the Death of the Tenant koz Life, 

Anſw. That is in Caſe of a Fozfetture, which no Body is oblf- 
ged to take Advantage of. 

Obj. The Caſe of Whaley and Tankard, Hill. 24 & 25 Car, 2. 
Leſſee fo2 ninety-nine Pears, if he ſo long live, levies a Fine, 
the Remainder - dan may chule whether he will enter till fivg 
cars after the Expiration of the Term. | 

Anlw. That's in Caſe of a Foxfeiture too. | 

Obj. Barker and Holden's Caſe, Paſch. 30 Car. 2. B. R. Lefſec 
fo} ninfty nine Pears, Remainder to B. fo; Life, Remainder to 
C. in Fee: B. levies a Fine, the ninety-nine Pears expire, C. 
may enter then, | 

2 | Anſw. 
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Anſw. There was a Continnante of Poſſeſton, and it was ru 
led upon a different Reaſon. 
Obj. That Tho. Lewis's Fine was oily of the Reverſion, and 
ſa there was no divelling of the Statute-Jntereſts. 
Anſw. It is found that Tho. Lewis was in PoſſeMMon at the 
Time of the Fine levied, and a Fine is a Feoffment of Reto, 
and diveſts all Eſtates whatſoever. 
2. That by the Deviſe to Edward Lewis, the Afſighee of 
Knights and Gerards Statutes, the Statute Jatereſts were mer. 
ed in the Jnherſtante, 2 Co. Wiſcot's Caſe; where-ever the 
everſion comes to the particular Effate, the particular Eſtate 
is merged. 
obj. That Burrovgh's Jntereſt tnftervenſirig, pevents the 
erger. 
ae That cannot be, (f we conſider the Statute-Jntcteſts 
eſther as p2eſent Intereſts oz as Reverſioits fox Pears; (>f as 
pxeſent Jnterets, Sir Tho. Lewis's Fine hath diveſted them all; 
if as Reverſlons fo2 Pears, then it hath turn d them all to 
Rights; foz by turning one, all are turu'd to Rights, Saffin's 
Cale, 5 Co. | 
They are moſt like to future Intereuls, but then, as ſuch 
they are platnly barred ; but they ate really different from Rever” 
ſions fo2 Pears in ſeveral Reſpects; fox here there needs no at 
toznment, noꝛ can there be any Stirternver to a ſibfequent Sta 
tute, &c. as in Caſe of a Reverſion, in all Statutes the Debr' 
is the Punctpal. 1 Cro. 214. Flower's Caſe. Bro. Stat. Merchant 
42. The Difference between a Statute and a Tetm (62 Years 
as to the Extingulſhment on Purchaſe of Part. | 
3. The ſccond Fine by Edward Lewis bats Borrough's Sta- 
tute ; fo2 where once the Land is extended, if after the Fee there⸗ 
of come to the Afixnre of the Statute, the Statute is v(f- 
charg' d. Plowd. 72. Inſt. 150. So then Burroughs oußht to habe 
entred, which he not doing, is barred by the Fine of Edward 


Lewis, fog it cannot be pꝛetended that the Fine of Edward Lewis 


paſſed the Statute and Remainder only. 1 Roll. 855. (9) And 
Burroughs, by his not Entring, could not make the Statutes have 
Continuance, which were merged by the Deviſe, | 

Obj. Burroughs could take uo Notire of the Merger, being a 
pztvate Thing. 

Anſw. This Objection might as well be made in any Caſe of 
a Fine, which it cannot, foz the Law pzeſumes Notice by the 
JProclamattons. Stat. 4 H. 7. was not made to ſave old Rights, 
but to extinguiſh them fo2 the Avoiding of Ucration. Plowd. 369. 
Where none ts obliged to give Notice, it muſt be taken. 1 Co. 
82. Corbet's Caſe, 1 Cro. 391. aud 577. that Notice is not ne- 
ceſſary : Agreed, that Farmer's Caſe doth a little Countenance 


the Giving of Notice, but that was ruled upon the notozſoug 


Fraud, 
Obj. 


r 


* 


80 


"Termino Sancti Hillarii. 


Obj. That an Eſtate may have Continuance to ſome Purpo— 
ſes, tho not as to others. 1 Co. 67. So here it may be a Yer: 
ger in Reſpect of Edward Lewis, but in Vieſpet of Burroughs 
not. 
Anſw. That Caſe is only where a Man claims by another who 
bath fozfeitcd, but not (o here, 


4. Burroughs cannot have any new five Pears; fo2 that muſt 
be either becauſe the lozmer Statutes are ſatisfpy'd by Perception 
of Pꝛoſits, and on that Account he cannot enter, but muſt bzing 
a Scire Facias ad computandum, 02 ft muſt be by Acknowledging 
Satisfaition ; and no new Right could accrew by that; fo2 that 
which hath once recelved a Determination (which Gerard's and 
Knight's Statutes had by the Merger) can give no new Right, 
and a Right without a Liemedy, 1s none; if Knights Statute 
were gane bythe Fine oz Merger, then ts Gerard's, if neither, 
then Acknowledging Satisfatton is as neceſſary to be on Knight's 
as on Gerard's, betoze Burroughs can have any Right, which is 
not done in our Cale. 


On the contrary (t was argued by the Counſel fo2 the Defen- 
dants, that Knight's Statute was gone by the Merger in Ge- 
rard's Statute, tho there had been no Fine in the Cale; ko: 
Knight had ſuch an JIntereſt as might be lurrendzed. 4 Co. 82. b. 
Bro. Stat. 41. 

That Gerard had a Reverſion. 2 Cro. 424. 477. 4 Co. 66. 
29 Ed. 3. Fitz. Scire Facias, pl. 12. 

Obj. Inſt. 273. That a Chattel cannot merge in a Chattel; as 
ik J have a Leaſe fo? ten Years, and another hath a Leaſe fo?2 
twenty Pears, to commence from the End of mine, and that other 
AMans to me, there is no Merger, becauſe they are to take Effect 
at (ſeveral Times; but, 

Anſw. There both are to habe their Being at the ſame Time, 
one may merge in the other, as 3 Cro. 302. Hughs verſus Robo- 
tham and Poph. 32. A Poſſeſſion map d2own in a Reverſion, 
tho the PoſſeMMon be fo2 the greater Mumber of Years. 

Gerard Sg Statute (which is after Knight's) muſt be cither a 
Reverſion, a Rematuder, oz a future Intereſt; tis not a Re- 
mainder, fo2 then it muſt have been created at the lame Time 
with the particular Cltatc, and cannot take JIlace till alter the 
Determination of the particular Cſtate: Vut'a Statute, tho" a 
lecond one, takes Place pzcſentiy, as appears from the Foꝛm of 
it, viz. quod Currat ſuper ſe, which ts in p2eſent, tho' it may be 
obſtructey by a Pꝛecedent one; 'tis no moze than a Leaſe to A. 
fo2 Lite, Remainder to B. from the Death of A. if A. refuſe, 
U. cannot take; otherwiſe if it were from the Determination of 
A. 9 Eſtate. It Knight had refulcd to extend, Gerard might: 
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A future Jntereſt it cannot be, becauſe tis an Intereſt pꝛeſently, 
the Lien being pzeſent, therefoze tis a Reverſion, the diſtinguiſh: 
ing Park of which is, that it commenceth in Intereſt pꝛelentip: 
The Conuſce of the ſecond Statute takes what the Conuſoz had 
lett, which was a Reverſion. Ergo, Gerard and Burroughs hab 
but Reverſions: As a Leaſe to A. fo2 ten Pears, to B. fo? 
twenty, to C. fo2 thittp; the Leſſees fo2 twenty aud thirty Pear 
have but Renerſions. | 10141 

1f Sir Tho. Lewis, befoze Conuſance, Had leaſed fo2 100 
Bears, reſerving Rent, and then had acknowledg'd theſe Sta- 
_ 1— (ucceMvelp ſhould have had the Rent, therekoze tis u 
F on. Jf it were a Reverſion, there muſt be Fealty done by the 

ONnuices, 

' An(w. (per Levinz) So there muſt fo} ought J know, J know 
no Authozity to the contrary : Deviſee, till Debts patd, ſhall do 
Fealtp to the Heir, tho' he hath but an uncertain Jntereſt; be- 
ſides, tis no net eſſary Argument to conclude, becauſe there is no 
Fealty, thercfoze there is no Reverſion ; fo? Tenant at ili (hall 
not do Fealty, yet the Leſſo2 hath a Reverſton. 

Knight's Statute did merge in Gerard's, and Gerard's could 
not be dꝛown d by the Acceſſion of the Fee, becauſe Burrough's 
Statute, which is a Reverſion, did interpoſe z and where there 
is an intermediate Eſtate, there can be no Merger. 1 Brownl. 134. 
Otherwiſe the common Afſurance by Map of Demiſe and Re- 
demiſe (where the intervening Days prevent the Merger) would 
be deſtrop'd. 2 Bulſt. 11. 

'Tis all one, tho' the laſt Conuſee had Poſſeſſion firſf, fo; 
when the firſt entred upon him, the Reverſion is in the laſt; as 
was to A. fo2 ten Pears, to B. fo2 twenty, to C. fo2 thirty, to 
commence at once; C. enters firſt, then A. enters, C. hath a 
Reverſion. 

Now let us ſee what Operation the Fines have; Knight's 
Statute could not be barred, fo2 the Cerdict finds that Edward 
Lewis was in Poſſeſſion at the Time of the Fine levied, prout 
lex poſtulat, which Poſſeſſion was by Knight's 02 Gerard's Sta- 
tutes; if ſo, then the Fine levied by Thomas Lewis to John, 
will not hurt Edward: But the Uerdit goes further, and finds 
that Sir Tho. Lewis was in actuali & reali poſſeſſione de pre- 
miſſis, and that he levied a Fine, which muſt be intended of the 
Reverſion, fo2 'twas found befoze that Edward Lewis was poſſeſ- 


_ 


[cd by the Statutes, Note, This was taken from the ArgU» Note. 


ment of Levinz in Cam' Scaccarii, ſur brief d'Error, delivered 
at Serjeants-Inn in Fleet-(treet, Mich. 1 Will. & Mar. (fo2 J do 
not find he argued in B. K.) and Pollexfen then Ch. J. of C. B. 
(aid that cannot be intended, becauſe the Jury have found that 
Thomas Lewis was in Poſſeſſion _— he levied the Fine.) 


5 


Termino Sancti Hillarii. 


Admitting that Gerard's Statute be barred by theſe Fincs, yet 
we are uot; there are two Savings in the Statute 4 H. 7. viz. 
of pꝛeſent, and of future Rights ; the Saving of future Rights 
extends to them when they come in Being, if Claim be made 
within five Pears after they ſo come in Being; and tho' another 
accidental Right which they night have taken Advantage of, tho 
they do not accrue in the mean Time, 'twould be a very hard Con 
ſiruion to bar their future Right, becauſe they did not take Ad. 
vantage of their accidental one. 3 Cro. 219- Tenant fo? Life le- 
vics a Fine, the Reverſioner ſhall have five Years after the 
Death of Tenant fo2 Life; pet if he pals by five Years, he ſhall 
not enter during the Life of Tenant fo2 Life. 2 Brownl. 134. 
Tenant foz Years, Remainder foz Years, Tenant fo; Years pur 
chaſeth the Reverſion and levies a Fine, he tn Remainder ſhaſl 
have five Pears after the firſt Term ended; otherwiſe a Wan 
might be fozced to look fo2 Fines fozty Pears together. Noy 23. 
Archpole's Caſe. Trin. 20 Car. 2. Rot. 554. 1 Cro. Blunden. 


Jn Saffin'g Caſe, there was a plain Right of Entry, not (o 
ere, 
: Ie had no Tap to know when the Statute was ſatisfp'd, but 
to look in Chancery; and at laſt were fo2ced to bung a Scire Pa- 
cias ad Computandum, and we are come Time enough, within 
five Pears after Satistaction acknowledg'd. 

©uppoſe Gerard had made a Feoffment, releaſed the Debt, 
&c. We could not know when Gerard's Statute was ſatigfy'p, 
fo} he was to be ſatisfyd his Charges, and we had no Tlay to 
know that, but by Scire Facias, which ts but a Right of action; 
and tho' that be barr'd, our Right of Entry is not: So we not 
knowing well when to enter, till we found his Statute ſatisfy'd on 
Recozd ; we entring within five Pears of that, are not barr'd by 
the Fine, tho' Gerard were. 

Note, The Difference taken in Margaret Podger's Caſe. 9 Co. 
105, was over ruled in Hill. 24 & 25 Car. 2. lankard and Wha- 
leys Caſe. 

gud now, this Term, the C. ]. at the Requeſt of the other 
Judges, put the Caſe upon the Keco2d, and the Points thereof; 
and held, That the Intereſt of Burroughs was not barred : That 
there was no S erger, that the thirn Point was within the le— 
cond Pꝛovilo of the Statute 4 H. 7. and gave Judgment fo? the 
Dekendant. 

Tt ſeems. alter warde a (Urit of Crro2 was brought, and the 
Caſe was argucd again at Serjcant's Inn in Fleer-ſtreet, Mich. 
i Will. & Mar. Wp Somers ko the Plaintiſt, and Levinz (oz the 
Dekendant. Quzre, TUhat Judgment was given thereupon. 
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Hardeſty verſus Eundem. 


EBT on Bond vated the 27th of December, 82. The &0opp«. 
I Defendant pleads a Releaſe of all Actions the 28th 


of December. The Plaintiff repltes, That the Re- Releaſe be- 
leaſe was delivered befoze the Day of the Date of — 2 
the Bond; Holt demurr'd, becauſe he is eſtopp'd to ſay it. 2 Co. 


Goddard's Caſe, 12 H. 6. 1. And Judgment was given koz the 
Dekendant. 


Stephens and Croker. 


Rro2 out of Ireland, in Efectment ; and the Erroz alſugn d bechgetios, 

was, That the Declaration is ill, becauſe the Demiſe was n tie 

fo? eleven Pears, habend a 12 die Julii, and the Entry alledged the Les, ill. 
Poſtea ſcilt 12 die Julii, See 1 Sid. 8. That the viz. contrary to 


the Plea, is repugnant and vold. 
Pollexfen. The Caſe in Sid. is on a Special Uerdi#, in our 
Cale the Ejectment is laid befoze the Commencement of the Leaſe, 


2 Cro. Adams and Gooſe's Caſe, that the Plea is volb, and 
154, 136, 312. and Deſmond and Johnſon Caſe in Trover. Jn 
our Caſe the Entry befoze the Commencement of the Leaſe is 
{mpoſſible and void, and ſhall _ taken as Surpluſage, and the 

2 


Day 


—_— CES RI 


Termino Paſchæ. : 
Day of the Entry in a Declaration in Ejecment is unneceſſary 
and unuſual, and therefoze void. 


C. J. and Powell. That the Declaration is ill, Allibon and 
Holloway contra. Adjournatur. 


—— — 


NonewTrial After Exceptions in Arreſt of Judgment argued and over ru 
1 led, the Court will not admit a Motion foz a new Trial. 


rel. 
Hawe and Burton. 


A void Wil Man at full Age declared in the Pꝛeſence of ſeveral CCltt- 
= 4077 X A neſſes, that his Aut made when he was under Age ſhould 
nn. | | | Tay 

115 chi Per Holloway and Allibon. The Till is void by Reaſon of 
the Jnfancy at the Time of the firſt Publication, and the latter 
Bublication will not make it good, becauſe it wants the Circum- 
ſtance required by the Statute of Frauds and Perjurtes, which 
will never make any Retroſpect. And Judgment acozdingly, 
Niſi, &c. | 


Ldgborough and Stephenſon. 


7. in Staf- be Platntiff declares, that de was the firſt nventoz gf 
—_— the hozt3ontal Pill, foz which be bad Letters Patent taz 
'sſex, oa lolittetn Pears, and that notwithſtanding which, the Defendant 
— mifreial, made another Mill, like, &c. aud Damages, & Gerdict pro 
uer. 
hot moved in Arreſt of Judgment, that it was a Mil- trial in 
Middleſex, the Mill being made in Stattordſhire, where only the 
Cauſe of Action arileth. 
Obj. Bulwer's Caſe, Anſw. In that Caſe there are two toz- 
tious Acts there; ſecus in our Caſe. 
bete the Letters Patent are only an Juducement ta the Ac- 
tion. 1 Cra 143, 183, 
e is the Offender which uſeth the Art, and not he that 
makes the Mill, which the Court denyp'd. 
Pollexfen pro judicio. : 
The Cauſe of Action ariſeth in both Countteg, Vide 7 Co. 
Bulwers Cate; but admitted, that befoze Bulwer's Caſe, the 
Wpinton was, that the Action ſhould be bought where the ozigi- 
nal Fact wag done. 
Obj. That it is not aberr'd, that no other uſed this Art be 
foze the Platntiff, at the Time of granting the Patent. 
Anſw. It appcars dy the Recozd quod primus iavegyller, &c. 
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Obj. Notwithſtanding that, it might be uſed beyond Sea. 
Anſw. Admitting that, pet it Hall be good, and within the 
Statute, fo2 that (peaks only of new Manukadures within this 
Realm, which 3 agreed. 
The Court over the Exceptions, and gade Nudgment 
pro Quer. 


Goodwyn and Annis. 


E, #; a Judgment in Treſpafs from the Coutt at Canter- 
— *. Error That no Jurisdicion is latd to intitle thr iuterio : 
. It appears by the Recozd, that tt was a Court by Pie. 


ſcription, and confirm'y by Charter, 
2. Error. That the Declaration begitts, in hac que ſequitur 


forma. 


Anſw. Jt is the common Fozm there. Et per Cur' (ad effec. 
tum] is ill; but [tenor cujus, &c. ſequitur'] is good, (0 here. 

3. _ Becauſe here are ſome Jutozs return'd who have 
not 41. per Ann. Vide Roll. 799. 

Anw. There their Jurisdittion was by Patent, and therefoze 
'twas neceſſary to have Jurozs who had 4 1. per Annum, but our 
Caſe is of a Jurſsdiction by Cuftom. Cro. Eliz. Morris and 
Thomas's Caſe. 

4. Error, The Venire Facias is awarded to A. and it doth not 
you by the Return, that the Jury came from the ſame Place. 

oll. 797. 

Anſw. Jt ſhall be intended, and is accozding to the Direction 

afozeſaid, and to the Cuſtom of the Court, 


The Court agreed in omnibus, and the Judgment was af: 
firmed. 


Anonymus. 


ARES was made in Arreſt of Judgment on an Adlon of Sr. 8 ti 6. 
Treſpaſs fo2 a fozcible Entry againſt the Statute 8 H. 6. (but — — not 


Quzre if it was not an Jnditment) that this Statute doth not 


extend to Coppholds, quod Curia conceſfit, and the Judgment 2 


mas taped, Niſi, &c. but it was admitted by the Court, that 
the Statute of 21 Jac. doth extend to Copyholds, but the Oe- 
ctaration was not founded on that Statute. Nota, Darticl de- 
nied the Caſe of Sir Andrew Noel, Yelv. 81. ta be Law in 
this Point. 


Crawley and Oldiſn. Vide Poſt. 3, but in Time it ſhould 
come in here. _ Earle 


Courts Jus 


86 Termino Paſchez. _ 
Earle and Andrews. 
rates Rro2 out of the Court of G1and Oelllons at Lancaſter, in 
8 Debt on a Bond fo2 400 l. the Ozigtnal was, quadringint' 
Ii fo2 quadringent' libr. 
amendable. Pollexfen moved, that it was atded by the Statute 8 H. 6. T0 


So #* for y® 
un the Tran 


fcripr, 


Declaration 


amended,&c. 


Departure, 
Replicatign 
To 


5 


Vide 8 Co. 159. in Blackamore's Caſe, and this Statute extends 
to inkerioꝛ Courts. 

Curia. We ſhould have help'd it in a Bond, but otherwiſe in 
an Oziginal. 4 H. 6. 3. 

At another Day it was ſaid, that the Tranſcript was miſta⸗ 
ken in the Time of the Alles, ſcilt' 8 die, where it ſhould be 
9 dic, &c, and it was pꝛaped, that it might be amended, being 
vitium ſcriptoris, and a like Caſe was urged of an Amendment 
of a Tranlcript out of Newcaſtle, where the Name of a Juroz 
was miſſaken; and it was ruled accowingly in this Caſe, and 
the Judgment was affirmed. 


Nota, (J appzchend by this, that the Quadringint' was alſo a- 
mendable, tho' tn an Onginal.) | 


Tf a Decloration be dellbered in Hillary-Term as of Michael- 
mas, and no Pica put in, he may amend his Declaration, oz 
give a new Declaration of Eaſter-Term. Per Alton & Cur' ac- 


cord”. 


Faulkner verſus Feake. 


[ Ebt on Bond, the Condition was, That if he (urrender'd a 


Chamber in the Middle-Temple, into the Hands of Sir 
H. C. Treaſurer, at the Requeſt of the Plaintiff, that then, &c. 
The Defendant pleaded, that the JIlaintiff had not requeſted him; 
the Plaintiff replied, that he had requeſted him. Et hoc paratus 
eſt veriſicare, the Defendant rejoin'd, that Str H. C. is not 
Treaſurer, | 
It was admitted by the Court, that the Rejofuder was ll, 
becauſe 'twas a Departure. 

But two Exceptions were taken to the Replication. 1. Be 
cauſe the Plaintiff replicd, that he had requeſted him, without 
ſaying, that he had not ſurrender'd putſuant to luch Kequeſt, 
2. That he ought to have concluded to the Country, there being 
an Affirmative aud a Negative, and it ts Subſtance. 1 Saund. 
Hayman and Gerard 

Curia. The Replication is (ll. 


2 Throg- 
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Throgmorton werſus The Counteſs of Plimouth Exe- 
cutrix of the Earl of Plimouth. 


"DE Earl of Plimouth, by a TUriting under his Hand and 
1 Seal, appoints that Throgmorton ſhould retain 100 l. of 
the ſirſt Money, which he ſhould receive fo2 the Earl (he being the 
Carl's Steward). The Eati dieth betoze Throgmorton had te. 
cefved any Money, whereupon he bzings an Aon of Debt agaſnſt 
his Erecutrtx. And the Queſtton ts, Chether this Bill amount 
to an Obligation, whereupon to maintain an Action of Debt: 

Maynard and Levinz.. 'Tig a good Obligation, &c. Dy. 20, 
21, 22, 23. 140. Oo where J acknowledge that J have re- 
ceived ſuch an ones Money, 02 that J will pay him. Vide 10 
H. 6. 25. 16 Ed. 3. 27. Vaugh 92, 93. Plow. 182, 183. | 

Tf J grant a Rent out of my Lands in Dale, and have no 
Lands there, yet Þ am chargeable, 8 50 | 

Jt J dꝛaw a Bill of Exchange, and the Perſon, to whom tis 
directed, doth not pay it, J ſhall be chargeable, &c. 

Tf J by CUriting under my Pand and Seal, direck A. to re- 
cetve, to his own Uſe, 100 J. of mp Money, this is an Obliga- 
tion, fo2 it ſhall be intended that J was indebted to him. | 

Holt and Pollexten contra. Agreed the Rule, 8&c. but here 
there are no (ods ſufficient to treate a Debt, but only an Au- 
thozity to receive, &c. and it is like to a Letter of Attozney to re- 
ceive Money, &c. | 

There are but two Taps of declaring upon an Obligation, 
one ut fackum ſuum, the other ut ſcriptum ſuum Obl', and net- 
thcr of theſe ts in the Declaration. | 

The Court inclined, that it was a ſufficient Obligation; but 
Qu:rre what Judgment ? 


Note, This Caſe ſecms to be upon a Writ of Erro2 ont of the 
Common Pleas; but Quare: 


D E 


What Wri. 
ting amounts - 
to an Obliga- 
tion. 


Termino Sanctæ Trinitatis. 


— — — — 


D E 


Term. Sanctæ Trin. 
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— 8 


* without a Motion in Court, oz without Signing by a 


Judge's Judge in bis Chamber. 

Hand, of Pollexfen. That it ſhould, fo2 it is ſo in other pꝛivileged 

| Mod. »»9, Places, and this is a Writ of Right, 

230, per Attorney-General. Jt is not unuſual to grant a Certio- 
rari to remove an Jnditment bekoze the Juſtices of Aſſiſe, which 
was not denied by the Court. 

Powell J. No Certiorari was allowed to remove an Judict- 
ment befoze Sir John Cary's Caſe, 

It wag ruled by the Court, that no Certiorari ſhould be grant 
ed without a Judge's (and, Niſi, &c. 


n F was queſtion d, Whether a Certiorari ould go to Ely 


Villiers and Fitzgerald. 


Almiſſion of, IN Extoz on a Judgment in Dower in C. B. The Erross al: 
bad Pig by ſigned per Broderick were. 1, That no (Uarrant is enter'd 
; Mod, 246, on the Roll fo2 the Aſſignment of the Guardian; that the Admil- 
ſion of a Guardian ts the Ait of the Court. Br. G. 77. b. that 
this Admiſſion is triable only by the Reco. 29 All. 67. 1 Roll. 


303. Old Book Entr. 45. 4 Co. 53. b. Rawlins's Caſe, 1 Cro. 26, 


Young's Caſe, Litt. Rep. 60. Hett. 52. 3 Cro. 158, 447. Hob. 5. 


1 Roll. 28. 1 Roll. 587. 1 Leon. 164. Cop's Caſe, 


2. The Conkeſllon is by the Guardian in his own Name, quod 
iple non poteſt dedicere, &c. 


Holt contra pro Defendente in Error. 


I It 
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It is not neceſſary that the ſpectal Admiſſion ſhould be enter'd 
In the Plea-Roll, altho it is neceſſary there ſhould be 


an Admit- 
tance. 2 Saund. 94. | | 


The Court inclined, that it was ill fo2 the ſecond Exception; 
bat adjourned, | 


* 


Goreing Verſus Deering, 


2 
ö. 


8 
( 


how. Fo7 . 


2 de morte viri. The Appellee pleaded, That he was pp of - 


indicked ko: Murder at Hickss-Hall, that the Indictment 


Manllaughter, but no Judgment was enter d. but that paratus » 


tuit legere & adhuc paratus eſt, &c. with an Averment that he 
is the lame Perſon, &c. To this Plea the Appellant demurg. 
Pollextcn and another fo? the Appellant. 


J agree, that this was a good Bar at Common Law 


At Common Law the Party had a Pear and a Day to bzing 
bis Appeal. Stamf. 107. Jones 148. 

Vut the Statute 3 H. 7. hath taken away this Plea of auter- 
foits acquit 02 convit, which was at Common 'Law (if Clergy 
be not had) and it is not had in our Caſe, 


This Statute wag made in Otladvantage of the Appellee. 
[ere are two Points: 


1. (Uhat the Law was from 3 H. 7. to 18 El. 6. 

2. Whether the Statute 18 bl. hath made any Alteration. 

As to the firſt Point, The Reaſon was, a C(Uant of Power 
in the Tempozal Officer after Clergy had, and the Manner of 
Entry is, Legit ut Clericus Ideo tradatur Ordinario. 11 Co. Poul- 
ter's Caſe, 3 Inſt. 214. on the ſame Reaſon. Dy. 214. and the 
Statute 8 El. c. 4. was made to Remedy this WPiſchief, that 
Clergy was not taken away from Murder bekoze 23 H. 8. and 
otherwiſe 3 H. 7. would be of no Fozce. Dy. 214. Stamf. toy, 
108. that it is in the Diſcretion of the Court, and when a Man 
p2avs his Clergy, it may be delay'd till he is tried fo2 another 
Oflence, fo2 which Clergy is taken away. 

As to the ſecond Point, The Statute 18 El. takes away 
Purgation, and thercfoze the Reaſon afo2eſatd ceaſeth, 

Obj. 4 Co. 46. Bird and Holcroft's Caſe. 

Anſw. There Clergy was actually demanded ; otherwiſe in our 
Caſe, becauſe it is not pꝛap'd judicially. Sid. 216. And in Bird's 
Caſe, that is not a Conviction by Uerdict, And. 68. 4 Co. 46. 
3 Inſt. 131. Hob. 288. 


The Tow Attaint in the Statute 3 H. 7. is the ſame as 
convict, 


* 


N 


Trevor 


Desth afrer / © 


Conviktion 


was tranſmitted to the Old Baily, and there he was convited of ot Ma 


J 


ghter. 
od. 156. 


het Vid 2 Show, 
„ bekoze $07. 380, 
3 H. 7. Stamf. 106. 4 Co. 146. &c. and 


Keeling 109 
&c. f 


ermino Sanctæ I rinitatis. 


7 # * > . 
Later Will 


50 Ge. nar app ar- 


"gy {av S 44047.n0 R-vo 


Cation of a 
* Fomecr. 


Trevor fo? the Appelle. 

A Perſon convicted is not within the A bekoze Attainder, fo» 
the Wlows are, Acniitted 62 Attanted, and it (ſhall be taken 
ſtrittly becauſe tis in Alteration of the Cuninon Law, 

J agree, tis ſald in Holcrotts Cale. 4 Co. that the Tow 
Attaint extends to a Perſon conviited; but it is (aid in the ſame 


Caſe on another Point, that the Act of the Court ſhall not pfe— 


judice the Party, and J deny the ticaton of the Book, which 
may very well be tetozted on him. Vide 11 Co. 60, 65. 1 And, 
1 | 

CUhere a Perſon is convicted, and was capable of Clergy, it 
is not neceſſary to2 the Act to give an Appeal, fo? he may after- 
warvs, on Convititton in the Appeal, demand his Clergy, and 
therefoze the Appeal is to no Purpoſe ; otherwiſe where the Par. 
ty was incapable of Clergy at firſt. Obj. 15 H. 7. 9. Anſw. Jt 
8 as well after Clergy granted, as befo2e. 

Obj. The Difference where the Pꝛaper of the Clergy is on Re- 
cod, and where it is not. 

Anſw. J agrce Co. Iuntr. 355. Raſt. 120, 121. But the Dental 
of the Court ſhall not JIzcpudice, &c. 


Treby fo2 the Appellce. 

Admitting the Cozy Attaint extends to JPerſohs convicen. 
yet the Plea is good, fo? firſt it is within the (Wlo2bs of the At, 
fo2 Clergy is had de Jure, and (o Littleton expounds the Sta- 
tute of Marlebridge, $1 Parentes conquerantur, that ts, 1f they 
have Cauſe, &c. 2. Jt 1s within the Equity of the Statute, 
fo2 Clerks can't be condemned, our Caſe is like the Caſe of a 
Remitter, where the Party hath a Right, but cant have his 
action, | 

Obj. Tf He had pleaded His Clergy, it might have been cotin- 
termeaded. Anſw., The ſame Objertion map be made to Hol- 
crotts Cale, 

Now all the Judges (except Street) becauſe twas adjourned, 
it ſcems, into the Erchequer-Chamber propter Dithcultatem) 


' were of Opinton, that the lea was ul; fo2 otherwiſe be Sta» 


tute would be of no (Ile. 


3 Nolworthy and Ballet i Fectione firma (or rather 


Hutchins Leſſee of Nolworthy verſus Ballet.) 


Jun II. Killegrew ſciſed in Fee of the Manoz of A. deviſed it 

i) to |. S. And the Jurd2s found that he afterwards made 
another TUill, but the Contents thereo! they knew not ; and ik 
the Court ſhould be of Opinion, that this latter will be a Re- 
1 | vocation 
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vocation of the kozmer, then fo2 the Defendant; if not, fo2 the 
Plaintiff. 

Maynard and Finch pro Quer” | 

Every Cltll is revocable, either exp2eſly 02 by Implication (as 
where a latter NAill diſpoſeth of the ſame Things, that were dil⸗ 
poſed of by the fozmer | but it is not found in this Caſe, that the 
latter Mill was of any Lands, and therekoze it can't be a Revo- 
cation by Jmplication. The Court cannot add any Thing to 
what the Jury have found ; they have not found any Contents, 
and without Contents a ill is nothing, therefoze the Jury 
have found nothing. Et ex nihilo nihil fit. 

Obj A latter ill, let it contain what it will, is a Revoca- 
tion of the fozmer. 

Anſw. Argumentari non eſt ex particulari, Some latter Tell 
{is a Revocation of a fozmer; this is a latter UUill, ergo, this 
is a Revocation of the fozmer; ſo ſome Animals are Hozſcs, 
Bulls are ſome Animals, ergo, Bulls are Hoſes. 

here there is no Remedy there is no Right; here is no 
Executoz to pꝛove this latter Till, no Man ts concerned in it, 
wher ekoze it is as if it had not been at all. 

That a latter ili may be conſiſtent with a fozmer. 3 Cro. 
721. 1 Cro. 23, 24. 51. Mod. 614, 615. Mountague's Caſe, 
Roll. 614, 615. 2 R. 2.33. 1 And. pl. 721. 1 Cro. 51. 29201192. 
Swinburn, pl. 7. S. 14. 15 H.7. 17. 1 Cro. 13. Godb. 23, 

263. Perk. 92. 

Obj. That a Revocation is in the Mature of a Reſtitution to 
the Heir, which ſhall be conſtrued favourably. 1 Cro. 303. 

Anſw. Reſtitutton ſuppoſeth a pzecedent Right, which can't be 
to one, who never had any Right. | 

Obj. A void Till, as to a Monk 02 Coppozation, 1 Roll. 614, 
615. 2 H. 5.8. b. is a Revocation; and an unknown CUill ſhall 


not operate leſs than a Aoid one. 


Anſw. Jt is void as to one Purpoſe, but not to all; ſt is 
void as to Paſſing any Thing to the Deviſee, but not to make a 
Revocation ; fo? it is evident, that by making of a latter CUll, 
his fozmez CUill, Mind, and Intention, is changed. 

Levinz, Pemberton, and Holt, fo2 the Defendant, 

{cre is no Title found fo2 the Leſſo2 of the Plaintiff, were 
this latter CUlill out of the Caſe, fo2 the Jury have found only, 
that he made a (ill, without ſaying, his Laſt Mill, which J 
am ſure is ill in Pleading; and the Court will not intend it to be 
dis Laſt Till, when 'tis not found to be lo; like the Caſe, 
1 Cro. 392, Where a Man was found by ſpecial Uerdix, to be 
unicum filium, pet he ſhould not be intended to be Heir. 

2. This ſubfequent ill, that is found, is his compleat UUill, 
but a latter compleat Till muſt be a Revocation ; foz if it be 
conſiſtent with the kozmer, tis _ part of his Mil, and then 

2 


cannot 


' 


Ol 


— — — c-<__—__ 


— - — 
8§ßp 2 —— 2 — — 


| 3 Mod. 1209. 


Parl, Coles 
146. 


Uſurious 
Contratt, 


Yelv. 47- 
Cro. Jac. 33 


'Termino > Sante . rinitatis. 


cannot be his compleat Till. Vide wind. Part 7. 8. 14 Glol- 
ſar's Caſe, Conſtitution' d'Othobon 109. Linwood Tit. Teſta- 
ments 75. Office of Exccutors 25 2 H.s. 8. 

If he had (aid, this is all my Alill, 0 my whole All, doubts 
leſs it had been a Kevocation; but as it is, tis tantamount. 
Litt. S. 168. Perk. 478. 


Obj. 3 Cro. 721. Anſw. That doth not affe our Caſe, no: 


1 Cro, 73. fo2 there the latter and fozmer make but one (Uill, 
and then the latter is only a Codicil; if ſeveral Legactes be gi 
ven tn a fozmer TAtll, and two 02 three ok them omitted in the 
latter, yet this is a Revocation, tho' thep are conſiſtent, Go- 
do] h. 448 02 43. 

he enabling Statute of 32 H. 8. requires the Diſpoſition to 
be by the Deviſoz's Laſt Mill, that is, the Laſt that a Wan 
make; but here M:. Noſworthy, the Leſſoz, claims not by the 
Laſt CUill, foz the Jury have found, quod condidit aliud Teſta- 
mentum. And 34 H. 8. which is a Statute of Explanation, hath 
the ſame Nlozds, viz. Laſt ill: And in a Statute of Expla- 
nation, the Court will not vary from the Letter; foz tis a 
Rule, that no Expoſition muſt be allowed upon a Statute, that 


explains a fozmer Statute, which varies from the Letiees fo? 


that would be Expoſition upon Expolition. 

Here the Defendant being a Stranger to the ſecond Nu, tis 
ſufficient fo2 him to ſhew that there is a latter Mill, fo2 we have 
not this L aſt Till, but it is in the Pands of the Erecutoz, and 
it ſhould come on the other Part, to ſhew that it is not contra- 
dictoꝛy to the fo2mer. 

Nothing ought to be intended 02 pzeſumed againſt an Heir oz a 


Purchaſo2 in Poſſeſſion, Vide 3 Cro. Coward and Marſham. 


15 H. 7. 16. 


ut Trin. 5 W. Judgment was foz the Defendant, which wag 
afterwards affirm'd in the {Þouſe of Lozds. 


Maſon verſus Fulwood. 


e Caſe, it ſeems, was on a Contrack fo; Payment of 

the Puncipal Boney, and a Sum fo? the Fozbearance of 
it, above the common Jntereſt, after thzee Months, if J. 8. 
ſhould ſo long libe; but if J. S. died within three Months, that 
then the whole ſhould be loſt, And whether this Contract was 
ulurious, was the Queſtion. 

It was agreed on the one Side, that the Contra ig nſurious 
where the Loſs of the Intereſt is only venturd; otherwiſe 
where the Loſs of the Pzinctpal is alſo in Danger. 2 Roll. Kep. 
77, 78. Mod. 397. 2 Co. 507. 3 Cro. 643. 5 Co. 69. b. Bur- 

2 ton's 
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tons Cale. But luppoling the Contra to be uſurtous, that 


will not allect Maſon, who is a third Perſon, and not p2ivy to 


it, and ſo is Mod. 752. in which Caſe there is a Difference 
made between the Statutes of Uſury and Simony. 

Pemberton contra. A. agrees with B. that fo2 the Loan of 30 l. 
he will pay him 61. per Month, after thzee Months: and if he 
dles within the three Months, the CUhole ſhall be loſt ; this is 
after the Rate of 40 l. per Cent. which being great 122ofit and 
(mall (azard, if it ſhould not be Cilury, the Statute would be 
intirely evaded and render d ineffetual, | 

Obj. Burcon's Cale. Anſw. That Caſe is not to the Pur 
poſe, fo2 it depended on another Reaſon, koz there the Defen- 
dant might have pad the Money within ſuch a Time, and de⸗ 
feated the Plaintiff of his Polit; but having flip'd that Advan- 
tage, he ſhould not avoid it afterwards, 

Obj. 2 Roll. Rep. 47, 48. Anſw. Thoſe are Bottomry Bonds, 
which are allowed koz the Benefit of Trade, and alſo there th 
Pazard of the Seas is very great. | 

Obj. Here the Pyincipal is in Danger, if the Party dies with 
in thꝛee Months. Anw. Oo it is if it ſhould be on the Death 
ol twenty Men, 02 if it had been foz a Meek oz a Day. 

C. J. Tremain's Caſe. 2 Cro. 507. is ſtrong againſt Pember- 


ton, and there are ſeveral Caſes, where the Conſtructon to make 


it not Aſury tends to great Charity in ſupplying the preſent 
Neceſſity of ſome People, who have 41. — 02 Offices, 


&c. which is as good a Reaſon as the Advancement of Trade. 
Vide poſt. Maſon and Abdy. - - + 


Born verſus Jackſon. 


A Prohibition was granted on a Libel, fo: Shutting up and Protibirion 
Locking a Chapel that belong'd to an Alms-houſe, where — 8 
101. a Pear was granted to the Parton foz Reading Pavers; * 
fo2 the Parſon may have an Action on the Caſe fo2 the temporal 

Loſs, fo; he loſeth the 10 l. if he doth not read, and he cant 

read, &c. where the Chapel is lock d up. 


Hyley verſus Hyley. 


A Man having thꝛee Gzandſons; Peter, John, and Charles, 3 Mod. +48. 
by his Laſt Mill gave 10001. to Peter; and to my Gzand- Where Re- 
ſon John, and his Heirs, all that my :3anſion-houſe and Appur- J bee by 
tenances; and to Charles in like Manner another Þouſe, and veviſe of 
made them thzec his Executoꝛs, and gave em all the reſt and re- pms 
maining Part of my Cſtate to be equally divided, and all Bonds, Eg. te. F 


Port: 


"Termino Sancte 1 rinitaris. 


A 6D ͤ—- — —— — 


Mortgages, &c. except what was deviſed to Peter, John, and 


Charles, and their Þeirs ; and if any of my Erecuto2s die with. 
out Illue, his Part to be equally divided between the two Sur- 
vivozs, and their Petrs. Now the Queſtton on a Special Clerdi# 
was, Clhether by the Clauſe all the remaining Part to be equal- 
ly divided, except (ut ante) the Keverſion of the Manſlon-houſe 
paſſed, oz not, if not, pro Quer'; otherwiſe fo2 the Defendant, 

That the Reverſion paſſed, Hob. 32. 1 Cro. 369. 2 Cro. 157. 
3 Cro. 741. 6 Co. 17. and the Rule there, that Eſtate and 
Lands are convertible Terms, and altho' it is not (uffictent to 
paſs the Reverſion without moze CUlozds, yet the Exception af- 
terwards puts tt out of Diſpute. 

Holt contra, becauſe he had other Lands. 

That theſe Wos [reſt and remaining Part of my Eſtate] 
goes to the Lands and Remainder alſo, Aleyn 28. Wheeler's 
Caſe is ſtrong, that the Exception afterwards is not reſtrained 
to the laſt Mods. 

Powell J. That the Exception extends only to the Eſtate 

(ven. 
p C. |. and Holloway contra. That it extends to both. 

Allibon. That nothing was intended to come in Diſtribution, 
which came not to them in Parts, 

Judgment pro Quer. 
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Term. Sancti Mich. 


Anno 4 Jac. II. Regis, in B. R. 


Emorandum. Tn thts laſt Clacation Holloway and Judges re- 
Powel retcibed their Quietus's; and in their Places moved, &c. 
were put Powell and Baldock, and Sit Richard Al- 


libon dying, his Place was filled by Serfeant 
Stringer. 


Croket verſus Daniel. 


Rro2 in C. B. bzought by ſeveral Defendants. The Defen- Summons 
, dant in Erro2 pleavs the Releaſe of one of the Plaintiffg 4 5eve- 
only, to which Plea there was a Demurrer, there being no 
Summons and Severance. 
pollexfen. This is a good Bar againſt the Releaſo?, but not 
againſt the others, and therefoze there ought to be a Summons 


and Severance, 2 Cro. 116. Blunt's Caſe; and fo2 that Reaſon 
Judgment was reverſed, Niſi, &c. 


Rex werſus Lenthall & al. 


N Office was found and return d here on a Commiſſion out Marſhal of 

ol Chancery, that Lenthall had granted to Norris, and 38-2ppoints 
other Perlons unknown, the Office of Marſhal of the King's whe pada 
Bench, &c. Norris neglected to intermeddle with the Office, Eſcapes. &c. 
Lenthall officiates, and afterwarvs puts in Cooling fo2 Life, „ 


Cooling ſuſferg voluntary Eſcapes; it is likewiſe found, that 
Cooling 


was ſeiſed into the King's Hands. 

Lenthall traverſeth this Tnquiſition and pleads, That he was 
ſelzed in Fee of this Oſſice, and conveyed to Norris, 9 Augul- 
ti, and that 10 Auguſt, the Truſtees lealed another Oced, where- 
by 'twas declared, that this Office was in Truſt loz Lenthall fo2 
Life, and afterwards fo2 his CTlife's Jointure, & and that he 
by their Conſent executed the Office quorum pretextu, he was 
Tenant at T7141; and he pleads further, That the Eſcapes were 
not voluntary, on which Iſſue was joined, and there was a Oc- 
murrer to the Reſidue. 

Norris plcaded the Conveyance as befoze, and alſo the Oced of 
Truſt quorum pretextu, Lenthall continued the Poſſeſſion by 
Cooling and Glover, his Deputies, &c. to which there was a 
Demurrer. 

Glover pleaded his Poſſeſſilon, and did not ſet fozth how he 
came in, and there was a Ocmurrer to that lea. 

Nota, Jt was agreed by the Counſel on both Sides, that the 
ing, by bis Pierogatiwe, had his Election, either to try the 


Puerogative, Tſſhe 02 Demurrer firſt, at his }Ieaſure ; alſo where a Demurrer 


is joined in Chancery, without any Jſſue in Fai, there the De- 
murrer ſhall be tried in Chancery; otherwiſe of a Ocniurrer aud 
Iſſue in the lame Caſe, fo2 there the Iſiue being to be tried in 
B. R. dzaws to it the whole Necozd, as in this Cale. 2 Saund. 23. 
Jefterſon's Caſe, 

The Queſtion was, Thether, on the whole Recod, there 
ought to be an amoveas manum, 02 not: 

Pollextcn and Somers fo2 the Ring. 


1. As to Norris s Plea, it doth not confeſs and avoid, no?2 
traverſe and deny the Matters charged, and therefoze ill. Stamf. 
624. 2 Leon. 102, 103. 3 Leon. 105. Vaugh. 61, 

Che Deed of Truſt is no Anſwer, fo2 ic may be made by Co- 
vin in Deceipt of the Court, and to the ]I2czudice of the Sub. 
jeits by Reaſon of the Jnſullicicncy of the Marſhal, and it is ſo 
found by the Inquiſition. 

That the Plea is not direct and poſitive, but the quorum pre- 
textu Only argumentative, and is no Anſwer to the Elcapes, and 
altho' Lenthall traverſeth the Elcapes, yet Norris bring a Stran- 
ger, ſhall not be atded by it, but each Dekendant ought to ſtand 
on his own lea, 

This £©ffice is not grantable in Truſt, becauſe tis a perſonal 
Inheritance, and a Thing which lieth in grant. Jones 128. 
Willowby's Caſe; Pollexfen (aid, that a Truſt 1s of no Account 
> tt Law. 1 Co, rar. | 

Uvmitting the Truſts good, pet the G2zant is void, becauſe 
'twas without the Motice of the Court. v Co. y7. b. 18 E. 4. 7. 
Fogg's Caſe, 11 Co. 3. Hob. 153. 1 Cro. 587. Jones 463. 

I 


The 
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The Office can't be granted at Till, without Deed. 1 Leon. 
219. and therefoze the Pleading quorum pretextu, is ill. 

Here is no profert in Cur', &c. Dy. 277. 1 H. 7.14. 1 Cro. 
143. which is Matter of Subſtance, 8 Co. 94. Yelv. 201. 
1 Cro. 143. that a Gzant at ill of this Office, is fnconve- Office . 
nient, becauſe it makes the Gzantee careleſs and cozrupt in his . Ke. 
Office, and diſcharges the G2zantoz of Elcapes, and therefoze it 
is Ul. 9 Co. 97. Hob. 10, &c. 

Obj. Per Holt. The Office of Marſhal was never granted 
fo) Pears, but only in Fee, fo2 Life oz at Cill. 19 H. 6. 34. 

Anſw. That was only a ſudden Opinion. Vide 1 Cro. 585. 

Admitting a Gzant at Mill good, yet here is only Evidence 
of an Eſtate at ill, but the Pleading ought to be quod admi- 
ſit,, &c. to hold at CUill, &c. an Agreement without Deed may 
make a Tenant at Till of Lands, but not of an Office. Inſt. 85. 

1 Leon. 219. 3 Cro. 671. Godb. 64. 

Admitting alſo an Eſtate at CUlill here, pet it was determin d 
befoze the Jnquiſition, to: when a Tenant at Mill doth any 
Thing inconſiſtent with the Mature of his Eſtate, that amounts 
to a Determination of it, Inſt. 57. a. Litt. Seck. 71, that a Gzant 
fo2 Life by Tenant at Till is a Determination of his Eſtate. 

Vaugh. 181. Plow. 371. Dav. 35. Jones 281. 39 H.6. 34. b. the 
Duke of Norfolk's Caſe. | 

Obj. Tenant at lll can't determine his Eſtate juſt befo2e the 
Rent-Day. 

Anſw. Jn our Caſe no third Perſon is hurt by it, and there- 
ſo2e the Caſes are not altke. 

Admitting alſo that it is a good Eſtate at CClill, it ap- Deputy. 
pears there was no Execution of the Office, fo2 a Tenant at 
— make no Deputy, Vaugh. 181. Plow. 379. Dav. 35. 

O. 281. 
Obj. That a Sheriff map make a Deputy, 
. Anſw. Hob. fo. 12. Norton's Caſe. 


As to the Cauſes of Foxfeſture, 

1, The Superio2 in Reverſion ought to anſwer fo2 the Eſcapes Forfeicuce. 
of his Gzantce Glover (oz Plummer) and Whitchot in B. R. a- 
grees, Stat, W. 2. c. 11. Mag. Char. 382. 9 Co. 38. of a Gzan⸗ 
tee fo? Life. Dy. 278. 11 E. 2. 34. Hall and Whitchcot. Mich. 
28 Car. 2. Rot. 396. B. R. Lit Sect. 368. of a Condition in Law. 
9 Co. 44. Inſt. 233. 7 Co. 34. 

2. Cauſe of Foxfeiture is the Mon-uſer, becatiſe Norris ne- 
gleeted to execute it, being a publick Office, Lite. 233. Inſt. 133. 
11 Ed. 4. 1. Dyer 198. 9 Co. 58, 95. 1 Cro. 56. Sid. 81. Poph. 
181. 3 Cro. 384. Ryley's Cate, p. 387. Dy. 151. Keilw. 195, 
196, Here the Non-uſcr by Norris fo2 ſeveral Pears was noto- 


rioug. 
0 3. The 


aſe. 
F Several negligent Eſcapes are a Fozfeityre, 1 Cro. 491. 

Ag to Lenthall's Plea, and the Demurrer thereto: The Plea 
is ill, becauſe it makes no Title ta the Office, and therefoze it 
cannot traverſe the Title found foz the King. Hob. 162, 164. 
Colt and Glover's Caſe. 37 All, pl. 11. Br. Abr. 48. Fitz. Abr. 
Tit. 1 ivery 34. and Traverſe 5. Vaugh. 6. 2 Inſt. 69 5. Staundt. 
Prær. 62,64. 2 1,con. 23, 123, 202. 3 leon. 185, 

That the Deed of a Thing, that cant paſs without Deed, 
ought to be ſhewn to the Court. Dy. 277. 1H. 7. 12. 1 Cro. 
143. 10 Co. 94. Yelv. 201. Hob. 233. Herns Caſe, a good 
Rule laid down tbere. 


Holt and Winnington (02 the Defendants made two Joints, 


1. Ol what Conſequence 1 enthall's Aſſignment to Norris, &c. 
was, without Notico given to the Court, 
2, It the Clicapes make a Fozfeiture. 


The firſt may be ſubdivided into four Points, 


1. That Eſtate Lenthall had after the Aſſignment. 
2. Jf Lenthall had thereby fozfeited his Intereſt. 
3. (Uhethcr Lenthall had Power to make a Deputy. 


F 4. Jf Notice to the Court wag neceſſary on the Aſſignment, 
Co 


1. Ihen Lenthall had aſſigned his Office, he became Tenant 
at Til, fo2 he Had the Poſſeſſion by the Agreement of the Trul⸗ 
tees, and as to that there is na Otffcrence between an Office 
and Lands, as hath been objefted. 

Obj. Jones 128. That the Truſt is void. Anſw. The Reaſon 
of that Caſe was, Wray (ho DQAce was in Gand Serjeanty ; 
but our Office is wow ly altenable, and therefoze the Office is 
(ak able. gt Till. Vide 9 Co. 97. expzefiy, and our Caſe of a 

ruſt is Uronger. Vide Godb. 64. that an Action lies fo2 Mon- 
perfozmance of a Truſt, 

Obj. That the Eſtate at ill is not granted here by Deed, 
102 the Deed (ct kozth in Pleading. 

Antw. Jt is ſheun by the Pleadiug, x Leon. 136. that the 


Agreement was a Leaſe at CTuull. Hob. 35. 

2. The Gzant by Lenthall, to Cooling ſ Life was not any 
Oeterminatton of the Cui (os was objecten) fo2 the Gant 1s 
void, and therckoze it doth not amount to a b. 
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2 Co. 55. (2 Cro. 51.) and as to lnſt. 571, the Caſes cited in the 
Margin do not warrant Cokes Opinton there; however, admit. 
ting that the CUill 1s thereby determined, yet the Eſtate of the 
Truſtces ſhall not be determin'd without Notice, which is not 
picaded in this Cale. Lelv. 73. Carpenter's Caſe. 

That an Eſtate at CUill Chall not be determin'd againſt the 
771i of the Lefſo2. 1 Cro. 304. Blunden's Cale. 

That Lenthall was afterwards allowed to continue in Joffeſ- 
ſion, accowing to the Truſt, &c. 2 Cro. 659 Powlly's Caſe. 

Altho' the Act of a Tenant at Tul may ſubject the Superto? 
to an Aﬀion, pet tis unreaſonable that it ſhould amount to a 
Forfeiture. | | 

2. As to the Making of a Deputy. There is a Difference 0-pury 
between Offices judicial (who can't, without a ſpectal Clauſe in 
the Ozant,) and miniſterial; and there is alſo a Difference be- 
tween ſuch Office miniſterial, where it can be only executed by 
the Gzantee, and is to be done only to the Perſon of the G2an- 
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5 to; there a Deputy cant be made without a ſpecial Clauſe, but 
. if it be of ſuch a Nature, as it ought of Mecelſity to be executed 
by ſeveral, there it is otherwiſe, Inſt. 107, Perk. 1co, 101. 
: Mo. 845. 3 Bul. 77. 1 Roll. 274. Phelpss Caſe, a ſirong Caſe, 
| that a Conſtable may make a Deputy, and a Sheriff may make 
| his CInder-Shcriff, without the Clauſe per ſufbcientem Deputat' 
9 ſuum, and there is no Meceſlity of Pleading the Deed of De- 
8 putatton, fo2 that belongs to the Deputy. Dy. 174. pl. 19. 278. 
1 3 Leon. 99. 1 Leon. 146. 3 Cro. 173. And a Deputation need 
15 not be pleaded by Deed, becauſe he Claims no Jutercſt. 2 H. 8. 
"4 17. 3 Cro. 67. 
„ Obj. 9 Co. Shrewsbury's Caſe. Anſw. The Book of Brook 
i there cited was admitted, but the Matter thereof was not deba⸗ 
2 ted; and in 3 Cro. 69. the Opinion of Gawdy is, that it is not 
it = neceſſary, and 9 Co. Reinel's Caſe, no ſuch Exception was taken; 
(- and in the Serjeant at Arms's Caſe there cited, the Deputa: ton 
ce is not pleaded by Decd. 
4 Obj. Jones 221. Anſw. It was not reſolved there, that he 
-m Could not make a Deputy. | : 
p; Obj. 39 UH. 6. That the Duke of Norfolk could not make a 
is Deputy, 
a = Anſw. The Duke there was only Tenant in Tail. 
n. 4. Notice to the Court of the Aſſignment is not neceſſary, fo2 Notic⸗ 
4 tis contrary to the Purity of an Eſtate in Fee-ſimple, to be ſa 
ev, = tied up, (tho' it was not ſo reſpeckfully done); The Alienation of 
F the King's Tenant, without Licence, is no Foxfeiture. 2 Inſt 55, 
7 E. 3. 57. 30H. 6. 32. 18 & 19 Car. 2. Dennis and Lovell g 
Caſc in the Erchequer. 
my Admitting, that after the clandeſtine Gzant, Lenthall conti- 
is nued the Officer to the Court. 3 Co. Walker's Caſe, between 
on, = 


3 O 2 Lon 
Co. 


Termino Sancti Michaclis. 


 Ruſſel's Caſe, 


Lo2d and Tenant, that the Office is not changed, tho the Eſtate 
is; and therefoze tis not neceſſary to acquaint the Court, be. 
cauſe tis done in an Jnſtant. 

. Qs to the Eſcapes. The Cſcapes ſuffer'y by Lenthall do 
not affect the Inheritance, and are anſwerd by his Plea; an 
Eſcape is the Tozt of him in Poſſeſſion only. 2 Cro. 17. Lady 


I Leſſee kor Pears makes a Feoffment, it is a Foxfeiture ; 
otherwiſe if he makes a Lenſe at Till, and the Tenant at Cult 


makes a Feoffment, &. 39 H. 5. Duke of Norfolk's Caſe re. 


Bond to the 
Arbitrator to 
lubmir to his 
Awaid, yoo, 


1 Show. 16x, 
Three Baj- 
Iifts, one an 
Infant, „ap- 
pear by At- 


furncy, 


lolve d. 

Obj. That if (t is not a Fozfeiture, there will be no other 
Remedy. 

Anſw. He ought to be invited and convicted, and the Office 
ſeiſed, and then he, who hath the Inheritance, ought to come in 
Paſch. 25 Car. 2. Dame Broughton's Caſe, in Hale Time, ſhe 
wag indicted fo2 Opp2eſſion, being the Keeper of the Gate-houſe, 
and ſhe was fined, and the £Office leiſed, and the Office was ar 
terwards delivered to them, who had the Jnheritance. 

Lenthall being Tenant at (Ulill, may well falſify this Office, 
and here all voluntary Eſcapes are traversd, and negligent 
Eſcapes do not amount to a Fozkeiture. 

Obj. Per Somers. That ſeveral negligent Eſcapes do make a 
Foxfefture, Negatur, Becauſe, in the Caſe of Rebels 02 Fire, 
there map be ſeveral Eſcapes, yet the Marſhal ſhall not be an- 
ſwerable. 33 H. 6. 1. 5 E. 4. 27. Dy. 66. (5) and the Negligence 


ought to be ſhewn ſpecially, &c. 
Obj. That it is not pleaded, that there was a Leaſe at Till. 


Anſw. 'Tts allow'd, where a Man ts to ſhew a Thing by ſpe- 
tial Matter, he may plead it as it is, and leave the Conſtruition 


thereof to the Court. Adjournatur. 
Owdy and Gibbons. 


A Vond is given to J. 5. to ſtand to his Award, by the Par- 
ties in Difference being J. D. and J R. and adjudged 
good by the Court, tho' 'twas objected, that the Referrce would 
make an unreaſonable Award to entitle Himſelf to the Penalty of 
the Bond, 


| 


Cone and Bowls. 


Dice Vailiffs (in Replevin) avow fo2 Damage keſant in 
Right of a Low, two of em are of Age, and the other not, 

and they all appear by Attozney. 55 
[ Olk. 


— — 
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Holt. This is Erroz and doth not differ from the Caſe of 
Executozs. 2 Saund. 312. 3 Cro. 78. Earl of Rutland 's Caſe. 

Turner Junior contra. Exetutoꝛs are as one Perſon in Law; 
but otherwiſe in this Cale. Bridg. 73. But it was anſwerd by 


the Court, that it was lately adjudged contrary in Scaccario. 
Adjournatur. 


Per Pollexfen (@1d not denied per Cur). Jf a Man hath Ti- Title to part, 
tle but to part of a Houſe, he may well declare to: the Whole || — 2 
in an Ejectment, and the Jury ought to find ſuch Part, oz ſa 
many Foot of the Houſe, and he ſhall have Judgment and Ere- 
cution accozdingiy. See the next Page. 
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Anno 1 Willielmi & Mariz Regis & 
Reginæ, in B. R. 


Rex werſus Lord Macclesheld. 


Outlawry of DE common Crro2 was aſlignd to reverſe an Out. 
ay rever- lawzy againſt the Ocfendant fo2 a Migdemeano2, and 


it was therefoze reverſed; but another Exception of 
bis Puvilege of Peerage was not debated. 


Coſts for Per Holt C. J. Jn Ejectment the Rule of this Court is, 

Non Trial in That the Leſſo2 of the JIlatntiff ſhall pay the Coſts tax'd fo2 not 

Fjetment- going on to Trial, altho' by the general Rules of the Law, in 
other Cales, he who bzings the Aitton ought to pay 'em. 


Mandamus A Town Clerk of Northampton rcfuſed to deliver ſeveral 
ro deliver "Books, which belongd ta the Cozpozatlon, and a Mandamus 
nose.“ was moved fo2 to compel him to deltver them: And firſt, the 
Reco2der ſaid, he knew a Mandamus granted to reſtoze a Mace, 
but did not mention the Caſe, 02 the Pear; but the Court did 


not remember it, and it was adjourn d to lee ]Izecedents, 


Alſidevit of Affidavit of the Delivery of a Copy of a Declaration in Ejeck— 
bebe, ment to A. and B. Tenants in Poſſeſſion of the J2cmiſſes, 02 of 
or Part, Part thereof, ruled, that there ſhould be Judgment fo2 (0 much as 


was in their Poſſeſſion, Vide pag. 10. „ 


I Rex 
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Rex verſus Colbert. 


N Oper made by the Juſtices of Peace was quach d. Ode, 
A 1. Becauſe it was made on an Affidavit bzought to them, u-. 
without the Examination of any CUitneſſes. 2. Becauſe the 
Defendant was oder d to pap 61. a Sum in groſs, ko: the 
Charges that the Pariſh had been at, &c. without chewing how, 

02 fo2 what. 


Q Bond to ſtand to the Award of A. and B. ita quod, it be Time to A. 
made ante prim' diem prox' Termini (the next Term being Hil- v*s lippe. 
lary-Term, which was diſcontinued) but befoze Hillary-Term, the 
Arbitratozs ſaid, they could not make any Award, but aſter- 
wards, the firſt Day of Hillary-Term, they were perſwaded by 
the Attozney, that they had Time till the firſt Dap of this pe- 
ſent Term, and they accozdingly made an Award. But per 
Cur', Jt is not Binding, fo2 the Authozity of the Arbitratozs 
was determin'y, Et per Holt, Hillary-Term was a Term, tho' 
it wag not held; and the Intent of the Parties was, that the 
Award ſhould be made befoze that Time, fo2 they could not foze- 
ſee that the Term would be diſcontinued. 


Obryan and Ram. 


*Rro2 out of Ireland, where there was a Judgment againſt a 3 Mod. :85. 
Feme ſole, who married; a Scire Facias iſſued againſt the ie Focins 
Dusband and CTUife, and Judgment againſt them on two Nichils. Huwband of- 
The Wife dies, a ſecond scire Facias is awarded againſt the {5 theWite's 
ÞHugband, and Judgment thereupon againſt him, and Execution — 
awarded; the Queſtion ts, if the Busband is chargeable, — her, 
This Cafe was argued laſt Year by Pollexfen and Finch fo2 Dum fols. 
het in Ertoz, and by Holt and Keeble fo2 the Defendant. 
ro Quer.. | 
Jt is agreed, that ik a Feme (ole is indebted by Bond, and 
takes a Hugband, and an Afton is bzought, and Judgment had 
againſt the Hugband and Mike, that this ſhall bind the Þugband, 
after the Death of the Mike. 1 
That Debts oz Choſes in Action of the Mike, ſhall go to the + 225, 
Adminiſtratoz, and not to the Husband, but as Adminiſtratoz. 
Mo. 453. 1 Cro. 308. 
Jt is admitted, That a Debt owing by the CWUife (hall not 
charge the Husband after the Death of the Tlike. Roll. 251. and 
then the firſt Judgment againſt the Wife, dum ſola, ſhall not ' 
charge the pusband; and then the fole Queſtion is, TUhether 


the 
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the ſecond Judgment in the scirc Facias againſt the Husband and 
CClife, (hall charge the Dugband ? It (hall. 

Olj. Ver Holt N. B. 122 C. Anw. The Judgment in the an- 
nuity charges the Succeeſſco? there, and not the Judgment in the 
Seire Facias. A 

Obj. e 1 con. 14 Anſw. There Debt lies on the Recognt- 
zance, and 4 Leon. 186. requires the lame Anſwer : Tle have no 
erpꝛels Authozities in Point, but only Reaſons. 

1. Che Nature of a Scirc Facias 18 to be conſider'd on the 
Stat. V 2. C. 45. 2 Inſt. 469. the P20ceedings on a Scirc Facias 
ſhew the (ame Thing, fo2 they recite the tozmer Judgment, and 
conclude juxta vim, &c. Reruperationis prad. A <cire Facias tg 
not an Ounginal, but a judicial CUrit, and theretoze can't extend 
the Judgment further than the fozmcr Judgment. 

A CUrit of Erro? (ſuſpends a Scire Facias, and if the firſt Judg- 
ment be revers d thereby, the whole Þ2oceedings on the Scire Fa- 
cias are gone. 1 Roll. 777. 8 Co. 143. (otherwiſe it Judgment 
be obtatncd tn Debt on the firſt Judgment. ) | 


Judgment cant be given againſt a Man without an Appear- 


ance, but two Nichils dont make an Appearance. 

The Statute W. 2. which gives a Scire Facias, doth not ex 
tend to give a Scire Facias on a Judgment in a Scire Facias, 

In our Caſe the (Clos of the laſt Scire Facias are ſecundum 
formam Recuperationis & adjudicationis, and the Statute don't 
warrant ſuch Fo2m of a Scire bacias, 

That it is impoſſible to have ſuch a Recovery as they ſte foz, 
to charge the Pugband, ko the firſt Judgment bound the Lands 
and Choſes in Action of the (life only, and the Admintſtratoz of 
the CUife map bung Erro2 to reverſe the firſt Judgment, and 
(hall be reſtozed, and therefoze the Pusband is not chargeable. 

Holt fo the Defendant, - 


Jt is admitted on the other Side, that a Judgment on a Bond 


elitcrd into by the CUlife, againſt lusband and Aike, in the 
Lifc-ttme of the CUhfc, ſhall bind the Dusband after the Death of 


the CUifc, and there ts no Oifference between that Caſe and 


ours. Fitz. N. B. r20. The Statute of W. 2. gives a Scire Pa- 
cias in Lieu of an Actton of Debt, which was intended fo2 the Ad- 
vantage of the Party, which will not be ſo, if the Dusband ſhall 
not be chargeable; the Award of Execution againſt the Þugband 
and (life is a Recovery, and it now becomes a joint Debt. 

In Debt againſt an Executoz, if a Devaſtavit is return'd, and 
Judgment thereon de bonis propr”, it alters the Debt. Mo 299. 
3 Cro. 216. A. marries an Executrix, who had waſted, &c. ik 
the ite dies, the Dusband (hall not be charged afterwards. 
1 Cro. 51, 603. 1 Sid. 337. 

That Debt ts not maintainable againſt the Pusband on this A- 
ward of Exccution, Fitz. N. B. 122. E. 2 Leon, 14. 4 Leon. 186. 
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Finch pro Quer', denied that a Scire Facias came in Lieu of an 
ation of Debt, fo2 it might happen that the Party might here- 
by be in a wozſe Condition than if he had bzought an Aﬀton of 
Debt, fo2 no Bail lies in a Scire Facias, otherwiſe in Debt. 

The Caſe of an Executoz on a Devaſtavit is not parallel, 
fo2 there he is chargrable fo2 his perſonal Tozt, but the Hul 
band in this Cale only fo2 Confozmity, 

Keble pro Defendente. 

That a Scire Facias is a new Action. 49 E. 3. 29. b. Fitz. Nat, 
Br. 128. 3 Cro. 844. 2 Inſt. 407, 472. Bro. Scire Facias 146. 
1 

a Lelcaſe of all Actions, is a good Releaſe of a Scire Faci 1s. 
Litt. Set. 505. Inſt. 193. Hutt. 37. 

Jt is a new Judgment, and is as diſtinc as Debt on the 
ſame Judgment would be. 43 E. 3 2. b. and the Objection of the 
Relation to the fozmer Judgment is the ſame in Caſe of 
Debt upon tt, &c. and as to 8 Co. 43. that ought to be under 
ſtood where there were the ſame Parties to the Dzigtnal and to 
the Scire Facias, but there are other Parties in our Caſe; and 
the ſame Objeftion halds Place in the Caſe of Debt on the firſt 
Judgment, Vid. Dy. 214. (47) Raſt. Entr. 193. Br. Judic. 55. 
27 E. 4. 4. b. pl. 3. 2 Leon. 4. or 14. | 

oz Caſes taken by the Equity of the Statute W. 2. Br'iia 
Judic' 227. Moyle's Entr. 48. 1 Leon. 284. Godb. 96. 1 Cro. 
208. Jones 248. the ſame on Judgment in Debt. 

Paſch. 23 Car. 2. B. R. Pain and Minſhull. Bro. 182, Fitz. Nat. 
Br. 121. C. a Difference there. 9 E. 4. 24. b. pl. 32: Mod. 179. 
3 Cro. 844. Herng pl. 299. Pl. Rediv. 224. 1 Sid. 251. 

And now this Term Judgment was affirm'y, Niſi, &c. Vide Poſt. 


Treby moved fo2 a Mandamus to (wear in a Clerk of the Pa- M-ndamus 


riſh of St. Dunſtan. who was elected accozding to the Cuſtom, b. J. Ce 
and it was granted him. | 


Garret and Dandy. 


i Ebt on Bond. The Condition was fo2 Papment of Mo- 8 arts 
ney and Perkozmance of Covenants. Judgment there. 

upon, on which Ertoz was brought; and it was ruled, that it 

is not within the Statute 2 Jac. c. 8. which requires Bail to be 


put in in Caſes of Debt oz Contract. Vide 2 Bul. 53, 54. 2 Ke- 
ble 131, 234. : 


Motion fo2 a ]Nohibition, beeanſe the Party is cited out of NoProhibi. 
his Dioceſs ; but it being after Plea pleaded, per Dolben, it is #92 for < 


ring Ot of 
too late; and (o ft was adjudged in the Caſe of Vanacre and the Dioceſy 


P Spleen; after Pled: 


ee, 
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414.57, Spleen, in Hale's Time, in which Caſe J was Counſel. And it 
being moved afterwards, 'Lozd C. J. North allowed the Caſe of 
Vanacre and Spleen, to be good Law. 

Holt C. J. ſald, 'twas reaſonable that it (Mould be good Law, 
but he doubted of it. 

The Counſel urged, that the Wlozds mentioned in the Libel Z 
were not ſpoke within the Diocels, &c. be” 

The Court anſwered, the Jurisdi#ton is not local, as to te 
Cauſe of Acton, but as to the Reſidency of the Perſon ; and if 
the Perſon lives within the Dlocels, tis no Batter where the 
(Uows were ſpoke, 


Tredway and Harbert. 


Rule to (lay NA Motion was made to ſtay the Trial of an Ejettment at Bar, 
. 71d A till the {Payment of Coſts of a fozmer Trial in Ejeccment 
in CB. (Note, 'Twas not between the lame Perſons, foz there 
was another Leſſo?. ) 
Dolben J. The Rule of ſtaying a Trial fo; Non-papment of 
Coſts at firſt was in the ſame Court, where the fozmer Trial 
was; but now the Rule is extended to other Courts, and fozaſ: 
much as tt appears in this Caſe to be on the ſame Title, it is 
reaſonable to grant the Motion. Holt, we can't take Notice 
that it is on the ſame Title. Dolben, Jt appears by Affidavit. 
Holt, admitting it to be the ſame Title, pet here is another Per- 
ſon, (viz. an Þetr 02 a Devtlee) who ts not liable to pay the 
Ante Colls of the fozmcr Action ; and it was agreed, that, where the 
Poſt. 110. Leſſo) makes a new Leſſee in the ſecond Aﬀton, that ſhall not a- 
void the Payment of Coſts, Adjournatur. 


Habeas Co. On Motton fo2 a Habeas Corpus, the C. J. took Occaſion to 
pus blame the Country Juſtices of the Peace, fo2 taking on them to 


e den. Bail lo: Burglary, Sc. and ſaid he would ſend fox ſuch, 


c Show 4, Calvert verſus Prior. 


Seite Facias owe Facias, by the Plaintiff as Adminiſtratoz de Bonis non, 
1 O and ſets kozth, that one Treminier, the Teſtatoz, recovered a 
bonis gon. Judgment againſt the Defendant (ſuch a Dap and Pear) and af- 
ter made J. S. his Erecutoz, and died, J. S. dies, not having ad- 

miniſtred, &c. and Adminiſtratton de bonis non, &c. was grant- 

ed to him. The Defendant pleads, quod Executionem non quia 

dicit, that the ſaid Treminier made J. S. and J. D. his Executoꝛs, 

und that |. D. is pet alive, unde petit Judicium & quod breve 

prad. caſſetur: The Platntiff replies, caſſari non quia dicit _ 

2 Præ 0 


„ . x AS. > * 


——_—_ 
La 


Anno I W. & M. in B. R. 107 


——— — — — — —— — — — - — — - 
— — à— 


pred. Treminier, made J. S. his only Executoz. Abſq; hoe, that 
be made J. S. and J. D. bis Executozs, Et hog petit quod inquira- 
tur per priam', to which the Defendant demurs generally. 

Jt was objeded, That the Replication ought to conclude, Et 
hoc paratus eſt verificare, and not to the Country. ages 15 

Vut it was anſwer'd, that here is an erpzeſs Aſhrmative and 
Negative; and altho' it be infozmal, it is good in Subſtance, and 
aided by the general Ocmurrer, 

Another Queſtion was moved, Whether this be a lea in Bar 
02 in Abatement (fo tis ill in Bar)? 

Holt cited 36 H. 6. 18. that a Plea which begins in Bar, and 
concludes in Abatement, is a lea in Abatement, and vice verſa ; + Mod 63,64. 
and if {t ſhould not be ſo, pet the Plaintiff hath made it ſo, by Md. 214. 
replying caſſari non. Mo. 692. Onely's Caſe agrees : Whcrefoze 
Judgment quod reſpond” ouſter. 


Procedendo lies of Courſe without Motion, fo? not putting in Procedendo 
of Ball. | | | of Courſe. 


Inter the Pariſh of Malden and Haverage in Eſſex. 


Ating a Man to the Pooz of the Pariſh is equivalent to Poow Rates. 
Notice tn CUriting to the Church-wardens within the Sta- 

tute Jac. 2. fo2 they have taken Notice of him by Rating of 

him; and it would be miſchievous to expound the Statute lite⸗ 

rally; fo2 the Statute recites (That whereas People uſed to 

conceal themſelves) here is no Concealment in this Caſe, 


Firzpatrick verſus Robinſon. * 


Ebt on Bond fo2 Perkfozmance of Covenants, ane of which : Show. . 
was, That one Price ſhould, befoze ſuch a Day, pay the 5254 co ber. 
Platntiff 1200 l. and that he ſhould render a juſt and true Account nanrs, «c- 
of all ſich Pꝛoſits, Advantages, &c. as ſhould ariſe from ſuch count, &. 
an Office, between the 25th of March 85. and the 25th of March 
8 The Defendant pleads Perfozmance generally; Plaintiff 


replied, Quod non dedit verum & juſtum Computum, Defen- 
dant demurs. 


Thompſon pro Defendente. 
The Replication is double, fo2 he ſhould habe ſald, either that 
he had made no Account, oz that he had made one, but it was 


not true and juſt; and he cited one Vere's Caſe, of which he had 
a Report, 


Iremain pro Quer', 
The Plea ts ul, fo2 one of the Covenants being to be perkoym⸗ 


> by a Stranger, he ought to ſhew how he hav perkozmed it, = 
P 2 8 
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not generally, c. (and of ſuch Opinton was Holt on the firſt 
Day) and then the Plaintiff ought to have Judgment, unleſs it 
appears that he hath no Cauſe of Adion. 8 Co. lurner's Cale; 
pet hete the Replication is good, becauſe we have perſued the 
Cos of the Covenant, Velv. 39, 40. But per Cur, that is in 
a Declaration and in an Allumpfit alſo, 

Dolben J. The Replication ſeems to be good, becauſe the 
Nature of the Caſe doth not admit of any other Manner of 
Pleading, eſpectallp the Plaintiff being a Stranger to the 
Thing, of which the Account ought to be made. 

Holt, to maintain his Pptnion, cited 2 R. 3. 17. a. Replica: 
tion adjudg d ill, tho' after a Cerdift, becauſe it was not ſuffictently 
certain. Sty. 473, 476. Arnold's Caſe, Debt on Bond, to ac- 
count every Saturday J2tght; and the Bzeach aſſigned was, 
That he had not accounted on Saturday the 24th of July, pet 
Judgment was arreſted, 

At another Day Holt ſaid, that (verum & juſtum Debitum) 
is good leading, and in Accompt Plene computavit 18 a good 
Tſſue, and the Caſe 2 Roll. 9. comes up to this Cale. 

Dolben agreed, and that the Caſe in Yelv. Hayward and 
Reeves ts a ſtronger Cale. | 


Judgment pro Quer'. 
Betts verſus Lowe. 


Bankrupecy, IT was ruled in this Caſe, that, in Jleading a Man to be a 
how plcaded. I Wankrupt, it is ſufficient to ſay, that he became a Tankrupt, 
ad omnes Intentiones ſeparal' Statut', without ſetting fozth any 
particular Act of Bankruptcy, as Departure out of the King 
dom, Taking Sanctuary, 02 Keeping his (onſe, and Abſconding 
there; it was urged, that, in Pleading a Man to be a Stmoniſt, 
tis neceſſary to ſhew (ome particular Ac of Simonp: Holt a. 
greed, becauſe that the Wow Simony is not in the Act, and 


EN tis neceſſary to ſhew, &c. to bung the Perſon within 
t ff. 


Evans and Petiſer. 


i Show, g. Rincipal and Ball join in Erroz, it (6 i per Cur, and 
1 thereupon the Crit was quach d, but they were directed to 
| Principal ond bung a Ultit of Erro?, quod coram vobis reſidet, fo2 an erro- 
Bail join iv NOUS CUtit of Etro? removes the Recond into B. R. and Hob. 72. 
ror, i, is good Law; fo2 no CUrit of Erroz coram vobis, lieth in the 
vabis, Ke. Exchequer Chamber, becauſe the Tranſcript only is removed 
there, Vide Entr. 240, 241. od 
1 Holt. 
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Holt. In this Caſe, where a Crit of Erroz is abated, the 


Patty can't have a newCUrtit, without pzaping it. 


The Warden of the Fleet's Caſe. 


T was (aid, that he might detain a JPaiſoner after a Habeas Gooler de- 


Corpus direfted to him out of B. R. fox his Fees, but not for 6, Pe. 
Chamber Kent, &c. 


Andrews werſus Sir Robert Clarke. 


31ought an Action of Debt on a Bond againſt B. in the London on 
A. Court of the Sheriffs of London, C. is indebted to B. netten 
by Bond; A. ſues out a Scire Facias againſt C. quare attach' non 
C. the Garniſhee appears and imparls, and afterwards pleads, 
that the Bond made by B. to A. was made tn ſuch a County, out 
of the Jurisdiction of the Sheriffs Court, which Plea was re- 
fuſed, and a Prohibition was moved fo? in B. R. on a Suggeſtion 
of this Matter. | 
Shower fo2 the P2ohibitton, 
Ulhere Part of the Cauſe of Action ariſeth within the general 
Turtsdiction of B. K. and Part within a particular Jurtsdictton 
there, B. K. ſhall hold Plea. Hob. 15. 
Thompſon contra. 
Tf a Prohibition chould be granted in this Caſe, it would de- 
top all foxetgn Attachments, alſo the Garniſhee can't ſay he 
doth not owe the Money in London, fo2 a Debt is a Debt in 
all Places, and the Cuſtom extends to it, and it is calld Fo- 
reign Attachment, becauſe the Debt of any Perſon, altho' he 
lives out of London, map be attached fo2 the Debt of another 1t- 
ving in London, to whom he owes it. 
Holt Ch. J. The Garniſhee can't plead to the Jurigdilton ak- vide Poſt. 
tet an Jmparlance, and therekoze they have well refuſed the Plea 
to the Jurisdiafon, fo2 an Imparlance is an Admiſſion of the Ju⸗ 
risdidion: And a Pꝛohibition wag vented. 


Knight verſus Perry. 


P2ohibition was pzay'd fo2 to the Admiralty. The Caſe Probibicion 
was this, there were feveral Part Owners of a Ship, the ne 
majoꝛ Part ſet the Ship out to Sea without the Conſent of the 
reſt, (which they might well do) the others libell'd in the Admt- 
ralty-Court, that the majo2 Part ſhould give Security by Map 
of Stipulation, fox the Return of the Ship; the Ship 9 
a 
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at Dea, 0 and a Libel is againſt the Executo? of one of the Sti⸗ 


pulatozs on this Sttpulation; and it was thereupon decreed, 
that he ſhould pay, &c. oz go to Gaol; and now a Piohtbition 


was moved foz, becauſe it dont appear that the Erccuto? had 


Aſſets : But Holt anſwer'd, that by their Law (to which Credit ts 
to be given) an Cxecuto2 is liable; but per Cur, this Stipula- 
tion being a Matter done on the Land, the Admiralty hath no. 
thing to do with it; and altho it was urged, that it was the 
conſtant Courſe of the Admiralty, to pzoceed on ſuch Stipula- 
tions, yet that can't pzevail againit the Statute of H. 4. 

Obj. That there is no Remedy at Common Law. Anſw. Per 
Ch. J. An Acton on the Cale lies. 

Eyre J. Altho' there (hould be a Failure of Juſtice, pet we 
cont intitle the Admiralty to a Jurisdiction: And a Pꝛohibition 
was granted. 


Dence and Doble. 


PvE Queſtion was, Clhether the Court on a Motton 
could inlarge the Term in an Ejectment, without the 
Conſent of the Parties: And the Court agreed that uit could 
not be granted; but Holt ſaid, it had been ſometimes done with- 
out the Conſent of the Parties, but he never appꝛoved of it. 

Jt was then pzay'd, that the P2ocecdings might be ſtap'd till 
the Coſts of a fozmer J2onſuit were patd. 

Holt. Jt hath always been the Rule, that the Leſſo2 of the 
Plaintiff ſhould pay the Coſts, fo2 he hath the VBencfit of it ; 
and if the (ame Perſon, aftcr a Non Prof. in a fozmer Action, 
pzocceds in a ſecond befoze Payment of the Coſts of the kozmet, 
they have uſed to ſtay him quouſq; &c. but that is where the 
ſame Perſon is Leſſoz, now here is another Leſſoz, Obj. This 
is on the ſame Title, and the Cite claims by the Ocviſe ot her 
Dusband. 

Aniw. CUe can't take Notice of the Title, beſides the Coſts 
in the fozmer Cieament being tax'd fourteen Pears ago, the Ti 
tle perhaps is changed. 

Dolben J. There is no Oilference between this Caſe and the 
other common Caſes on the ſame Title, 

Gregory J. agreed with Dolben. 

byre with Holt. That in Courts of Law cquitable Rules 
ought not to be ertended further than they had been extended be- 
loze: And lo the Matter was put at large. 


Witham 
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Witham and Dutton. 


Reſpaſs and Falſe Jmpziſonment : There was a Demurrer Bil in Ec- 
T to Part, and a Gerdick fo2 the Reſidue ; the Jury gave 
5001. Damages on the Demurrer, and but a Shilling on the 
Uerdict, and a CUrit of Erro being bzought, the Queſtion was, 
Uhether the Recognizance ſhould be foz 1s. 02 fo2 the CUhole ; in 
this Caſe the Damages on the Gerdi were relealed, and Execu⸗ 
tian taken out fo2 CUlant of Bail on the CUrit of Erro, acco2n- 
ing to the Statute of 16 & 17 Car. 2. and a Motion was made See. 16 & «7 
fo} a Superſedeas. Car, 2, 

Curia. Ball ought to be fo2 the TUhole, and there was a Caſe 
in C. B. in Treſpaſs, fo2 the mean P2ofits reſolved accoding- 
ly; but it is objected, that the Statute ought to be intended of 
Damages on Uerdicts, and not on Demurrers; to which Hole 
and Dolben anſwer'd, that the Bail ought to juſtify themſelves 
to be ſufficient, as well fo2 the Damages on the Demurrer, as on 
the Clerdict; and ik no Bail be put in, the Writ of Erroz ts no 
Superſedeas, and Execution may be taken out. 


A Man was arreſted on a CUrit returnable die Martis prox' In Wrie 
poſt Quinden' Paſchz, where the Term began on CWednegday, jc 800d 
Ch. J. The Writ is ill, pet the Party is in Cuſtody, and he ance, &c. 
hath made it good by accepting a Oeclaration; but, however, he 
ought to be diſcharged on common Ball; and he likewiſe ſat, 


that altho' the TUrit was ill, pet the Officer is excuſeable, 


In Cale fo2 inveigling away his Son, who was alſo his Ser- Servant in- 
vant (the Defendant being a Sea-faring Man) an Acetiam billæ — ww 
of 501. was 02der d on Motion, and Aﬀidavit. 


This Court map Bail fo2 High Treaſon, but it is a ſpecial Bi! in Tree- 
Favour, and not done without the Conſent of the Attomey-Ge. J dad Nur. 
neral, And they may likewiſe Bail fo; Murther, but it is ſeldom 
done, and never without a ſpectal Reaſon, and it is not a ſuffi 
cicnt Reaſon that it is found Manſlaughter befoze the Cozoner, 
ko it may be afterwards found Murther per Cur, 


Per Ch. J. In an Adlon fo2 Cows, where ſome of em are veel 
acitonable, and ſome not, if they are laid os ſeveral and different Banter, 
Sentences, and intire Damages are given, there altho' the Oy 
CUowds are alledged to be ſpoken, codem die & anno, it is ill 
fo2 the hole, becauſe the Sentences are ſeveral, 
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Brown verſus Brown, and Brown verſus Farndale. 


Tu this Caſe thre Points were reſolved, 
„„ | OC a Bother of the Half-Blood ſhall have. an e⸗ 


1 Show. . 
Stat of Dil. 
tiibutions. 


qual Share in the Diſtributton of the Goods of the 
Tnteſfate within the Statute, accowing to the 
Caſe of Storey and Hawkins, and Smith and Tra- 
cy. Mod, 209. And where it hath been (aid, that he ſhall not 
have an intire Share, but only a Molcty of tt, that was ex- 


ſame Optnton in that Point. 

2. Each Party bath (uch an Jntereſt in his Share befoze Di- 
fributton, that if he dies, it ſhall go to his Erecuto2, fo2 the 
Ad hath made it ag if the Inteſtate had made his Thi!f, and by 
ſuch CUoms in a Mill, without doubt, an Intereſt veſts. 

. Altho' the Party, to whom Diſtribution ought to be made, 
dieth within the Pear, that ſhall not alter the Cale; fo2 the 
1>zoutſo, which gives Time to make the Diſtribution, is only 
coe the Aaminſſtrato2 and Creditozs, to the End that the Ocbts 
_ be the better known. 

Note, Tn this Caſe, the Caſe of Palmer and Alicot was cited, 
where it was debated, whether an Jntcreſt veſts in Cale of an 
only Child; and the Judges were of different Opinions there, 
but a Conſultation was granted on another Point. on 

1 0 


Ante 77 42 


ploded as a Fancy; and Dolben (af, the Lozd Hale was of the 
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allo the Caſe of Burrel) and Newton in the Exchequer, in Ae - 8. C. 

1683, on the Equity Side, where the Son took Adminiſtrattort 

to his Father, and made his Erecuto2s, and died; another took 
adminiſtration de bonis non, of the Father; and the Queſtion 

was, CUhether Yoztgage-Moncy ſhould go to the Erecuto? of 

the Son, op to the Admmiſtratoz'de bonis of the Father? And 

the Court there were of Dpinton, that (t was out of the Statute, 

but Hole ſaid he was of a contrary Optnton, fo2 he held an In 

tcreſt veſted as in the Caſe of an only Child, quod nota. 

And in the puncipal Caſe a Conſultation was granted. 


Strode verſus Osborn. 


E on a Judgment in Naſte, fo2 cutting down fifty Trees » Show z. 


in fozty Acres, in ſuch a Wood ſparſim creſcen'; on nul — for 
Waſte pleaded, the Jury found the Oaks and Aſhes infraſcript”, 8 
cut duwn in twenty Acres, and fo2 the Reſidue no Taſte com- im in , — 


mitted. 44 in s 

Summers aſſigned fo2 Erroz. end noWaſte 

1. Jt don't appear that the Jurozs had a Uicw, which (ix of 2 . 
em at leaſt ought to have. 2 Inſt. 306. quod Cur' conceſſit, but 
that is not neceſſary to appear on the Reco, Vide Ward and 
Poole's Caſe, Saund. 

2. The Gerdict is fil and unfozmal, fo2 neither the Number 
noꝛ Aaiue of the Trees is found. 

3- The Judgment is quod recuperet, without ſaping, per vi- 
ſum Jurator' præd'. | 

To which it was anſwer'd and reſolved, that the Uiew is di⸗ 
rectcd in the Diſtringas, and it appears on Examination at the 
Trial: And Holt ſaid, the Defendant in this Aﬀton need not 
demand the Uiew, but the Jury is to have it; otherwiſe in a 
teal Action, where he is to have it himſelf. 

2. The Qerdict is certain as to the Place, viz. in twenty 
Acres, and alſo as to the Trees, viz. infraſcript, and the twenty 
Acres only ſhall be recover'd. 

3. The majo? Part of the Pꝛecedents are per viſum, &c. but 
not all. And per Dolben, where the Judgment is by Default, 
there is a greater Reaſon that it ſhould be per viſum Jur', but 
here it is good after Uerdict, Raſt. Entr. 696. which Holt agreed, 

Then Summers perceiving the Opinion of the Court, mov'd Record not 
that the Rcecodd was not removed, fo2 the CUrit of Erro2 is di- moved. 
tecked to Herbert Ch. J. C. B. to remove a Judgment Loquelz 
coram vobis & Sociis, and the Recozd return d is Placita coram 
H. Bedingfield & Sociis ſuis, and altho' the award of the Venire 
Facias and the Judgment were in Herbert's Time, pet they ſhalt 
babe Relation to the Placita fn Bedingficld's Time; and the whole 


2 Court 


Outlawry e. 


tion ces d 


Debet & De- 


T ermino Sancta T rinitatis 
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Court were of that Opinion, (altho 'twas objected that the Lo- 
qucla is depending till Judgment) and therefoze the Trit of Er- 
ro; wo quaſh d. 


Rex werſus The Executors of A) loft. 


Rroz bzought by the Executing to reverſe an Outlawp (oz 
„ High Treaſon (on which Ayloff was cxecuted) it vas al: 
ligned fo2 Erroz, that the Wear of the King was in Figures, 
but being in numerical Figures, per Hole, it is well enough. 
And Holt noubted very much, whether an Erecuto2 could have 
Etro in this Cale, fo2 he ts a Stranger in Blood, and there- 
toe (ſhall not have Erro to reſtoze the Blood; and as to the per 
loual Eſtate, that 1s not ſo conſiderable in Law. 

Dolben and Eyrcs contra. Becauſe otherwiſe the perſonal C- 
ſlate would be loſt, Vide 1 Leon. pl. 459. and 23 Cro. Mar- 
ſhals Cale in Caſe of Felony : And in the Cale of Williams and 
Williams, an Executoꝛ bzounht Erroz to reverſe a Judgment in 
Dower, as to the Damages quod Holt conceſlit ; but he ſaid 
that in (uch Caſe the Judgment is not abſolutely revers'd: But 
alterwards, in this Term, the Attainder was reverſed againft 
the Opuuon of Holt. 


Brook and Cooke. 


| Ebt on an Eſcape againſt the Sheriff in the Debet & De— 
# tinet, and recited, that whereas he rccoverd againſt B. 
per nomen Executoris, and the Octendant had him in Erecutton, 


nies, ill. and alterwards ſufferd him to eſcape: The Dekendant pleads, 


he retook him by freſh Sutt, on which there was Jluc joined, 
and a Clerdiit fo2 the Jalatntiff: It was now moved in Arreſt of 
Judgment, that the Occlaratton is ill in the Deber & Detiner. - 
2 Cro. 545. 

Thompſon fo2 the Judgment. In this Caſe the Action is not 
grounded on the To?t in the Teſtatozs Time, but in his own 
Time. An Exccutoz hath a Leaſe foz Years, and makes an un- 
der Leaſe, he ſhall have Debt fo2 the Rent in the Debet & De— 
tinct, 2 Cro, 12. Holman's Caſe, that an Exccutoꝛ (hall have 
Debt in the Debet, and Debt on the Statute E. 6. of Cithes. 
The (Uopvs per nomen Exccutoris are but Surpluſage. 

Hall contra. There it appears on the Record that the Jlain- 
tiff recovers as Erecuto2, there the Afton ought always to be in 
the letinet only, becatiſe it will be Afcts. 3 Cro. 326. Aleyn 34. 
to? the Veaſon of the Cale of a Leaſe and Ander leale made by 
an Crecuto!, 


1 Holt. 


__ 
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Holt. Fo an Eſcape on a Recovery by an Executoz, the ac⸗ 
tion fo2 the Eſcape ſhould be in the Detinet only, becauſe it will 
be Aſſets; and as to the Cafe put by Thompſon, of a Leaſe, 
there it ought to be in the Debet & Detinct, becauſe tis on his 
own Contract, and ſo in all Actions by Executozg on thete own 
Poſſeſſion 02 Contract. 4 | WR 

It can't be intended, but that be: recovered as Executoz, &. 
and the Patty ought to ſhem in what Right: be bꝛought dis Ac 
tion, 02 elſe he can't recover, and theretoze it wall not be intends 
eb Surplulage; koz otherwiſe it cant be known in what Right 
he recovercd, and then no Judgment can be given fo2 the Incer 
tainty, fo2 in one Caſe that, which is-recovered, thall go to the 
Erecuto2 of the Plaintiff, and in the other to the Adminiſtratoz 
de bonis non of the Teſtatoz of the Plaintiff,z and, it it was ge⸗ 
neraily pleaded, on Iſſue non Debet, it can't be given in Evi⸗ 
dence that he recovered in the Right of the Teſtatoz. 

Dolben agreed, and Judgment was atreſted, niſi, Cc. 


Smith and Sephton. 


| Cbt on Bond made at Cheſter, on plene adminiſtravit plead- 
ed, it was tried here by Mittimus to Cheſter, and a Uer- 
dick fo2 the Plaintiff; Jt was now moved in Arreſt of Judg- 
ment, that the Bond being made at Cheſter, ought to be tried 
there; but it was adjudged, becauſe it was nat pleaden, that 
the Party dv eit there, o2 had whereby to be attached there, that 
there would be a Failure of Juſtice, jf it could not be tried here; 
and Minſhew and lreton (per Dolben) was adjudged / acrozv» 
ingly. | 110 20 41 
Judgment fo2 the Plaintiff, Vide Fitz Juriſdiction 29, 57. and 
Jennings and Hankey's Caſe, Ante 9 N“ | | 


Spencer and Durant.” 


(© ©venant on Artiles of Agreement between ſeveral Fidlers, 
That they would not Play, &c. aſunder, unleſs on my 
Lozd Mapozs Dap, &c. and they were bound in 201. each to 


the other jointly and ſeverally, and one only bzings Covenant 


Bond at Chel- 
tet tried here. 


1 Show. 8. 
Aion joint, 
tho Cove- 
nant ſevetal. 


and aſſigns the Bzeach, that the Defendant playd ad quandam 


Tabernam, &c, | 
Judgment was given koz the Defendant, 5 Co. Slingsby's 


Cale, and 2 Leon. 27, fo2 they ought all to have joined, the Jn- 


tereſt being joint; and it is. repugnant and contradictoy foz four 


— to bind themlelves, the one to the other jointly and ſe- 
crally, 


Q 2 Stow- 


116 "Termino Sancta Trinitatis. 


Stowball and Anſell. 


Ciſe for ma- e againſt a Jurpman fo? malitioufly indifing the Plaintff 
2 in. ol Barretry, After a Clerdit fo2 the Plaintiff, it was mo. 
ent. ved in Arreſt of Judgment. that the Action did not lie. 

Levinz ſo the--Jdlaintiff, That the Tow [malitioſe} well 
matntatney the ion, otherwiſe he avmitted it did not lie; an 
Acton lleth againff a Judge fo2 a malitious Ad. 1 Leon. 189. 
Bridg. 130. 47 E. 3. 16, 17. 21 E. 3. 21. 

But it was auſwer'd and reſolved by the Court, that the Ac- 
tion vid not lie, altho' it be latd malitioſe. There is a Cale in 
the old Books, that where a Man enter'y into a Conſpfracy, 
and was alter wards won on the G2zand Jury, that purged the 
Conſpiracy, Jn ſuch Aion bzought dy the Lord Maxhold againſt 
Gravenour iu the Erchequer, the Defendant pleaded that! he 
was a Juryman, and made his Pzeſentment, as a Jurpman on 
his Math, and altho' the Declaration was malitioſe, yet the Plea 
was held good. | 

And Judgment was given Quod Quer' nil capiat per billam. 


Bolon and Sandtord eg al”. 


1 Lev. 258. 1 on the Cale on a Special Qerdict, the Caſe was, 
—— A. loaded Goods in good Plight on board a Shtp, which 
Owners of commonty carriey Goovs ip Safety from Topſham to London, 
22 li-- and from London to Topſham, fo? reaſonable Freight (the Dan- 
Pen a, ger of the Seas only excepted); and tis found that theſe Goods 
muſt be were damntfyd otherwiſe than by the Sen; that the Goods were 
Wand. delivered to the Maſter of the Ship, that the JPlatnti(f did not 
know the Part Owners; that the Owners had the Monep agreed 
lo the Freight; and farther, that there were moze Owners than 
the now Delendants. N 

(Upon this Caſe thzee Points do ariſe, 

—— Mbethber the Aﬀton lap agamſt the Owners oz againſt the 
Mater. | 1 

2. Whether the Wion be weill bought againſt ſome of the 
Jart-Owners only. 

z. Admitting it is not, whether it be good now, it being 
waved, and not pleaded in Abatement ? 

Carthue. Chat the Action brought againſt ſome is ſufficient, 
as in the Caſe ot ſeberal Excrutors, who all pꝛove the Util, and 
only one takes the Abminiſtratiqn, a Credo may maintain an 
Action againſt htm'only; (o in this Caſe, he having Notice of 
{ome and not of others. 


4 Dow 


—-— 
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Dow the dict of the Maſter ſhall bind the Servant. Vide 21 H. 
7. 29. 4. 20 UH. 7. 40. b. Ly. 161. a. b. fox the Relation between 
Maſtcr and Servant. 11 H. 6. 16. 

pow the Maſter 1s bound by the Ack of his Servant. Vide 
Plow. 11. b. Litt. Rep. 374. 3 Cro. 711. 12H. 8.4 b. 9 H.6. 
53. b. Here the Owners have the Conſideration, and therefoze 
ought to be anſwerable. 

Levinz contra, In Caſe of a Contract, all the Contractozs 
ought to be charged ; and it is agreed on the other Side, that 
here (s a Conttatt by the Owners, and thetefoze the Action 
ought to be tought agalnſt all of them, and the Ignozance of 
the Plaintiff ſhall not charge one Dwner only ; and as to the Ob- 
jedton, that it dught to be pleaded in Abatement, J do inſiſt 
that the Declaration onght to de pꝛoved in Evidence z and altho 
this be an Aﬀton bf Treſpaſs; pet it is Treſpaſs on the Cafe, and 
ariſeth ex quaſi Contractu, fo2 the Mods are, that the Deken⸗ 
dant did undertake, which implies a Contract, and let the Con- 
tract be — expꝛeſſed oz in Law, the Action ought to be bzought 

The Owners are not chargeable at all, fo2 the Maſter of the 
Shlp ts not ke a common Servant, and therefoze the Caſes 
befoze cited are nothing to the JPurpoſc, fox the Maſter bath 
Power over the Shlp, and may charge it. Hob. 17. 

Jt was doubted in the Caſe of Morſe and Slew, whether a Hoy- 
man, who ig not Owner of the Ship, be chargeable, 02 not? 
(but Holt ſat} the Doubt there was, Thether it lay agatnſt 
the Maſter, ko (t was agrecd, that it would lie againſt the Own- 
ers)? That prima facie it ought ta be bought againſt the Mal. 
ter, and the Owners are net tobe charged till it appears that the 
AInſter is not anſwerable. 

Holt Ch. J. Here it is found, that the Pꝛofits came to the 
Owners, and therefoze they are chargeable. Jn Juſtin. Inſt. Tit. 
xercita Navis. An Adlon doth not lie againſt a Man as Owner, 
but as he hath the Benefit of the Freight; fo2 where there are 
ſeveral Owners, and one diſſent from tbe Uloyage, he ſhall not 
be [fable to an Action afterwatds fo2 a Miſcarriage, &c. 

That the Maſter oz Duners may have an Aﬀton fo2 the 
—_ and fo2 the ſame Reaſon, either the one oz the others 
are e. 

Obj. That the Action ought to be 2ought againſt all. Jagree 
that this is the great Doubt of che Cale. 

Ik it be an Actton grounded on the Contraf, all ought to be 
charged, ag in an Aſſumpſir, otherwiſe, if it be grounded on the 
Tot, and here is a Charge by a Contract in Law, and not by 
an expꝛeſs Contra (as the Maſter is anſwerable foz the Ship 
robbed by Felons) ; the Plea in this Cafe is not to the Contract 
but non cul', but the G2ound of the Action is the Contra, = 
0 


1 Mod. 8x, 
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ſo it is mix'd. Debt fo2 not letting fozth Tithes againſt one Oc 
cupter, where there are two, 18 (l]. 
Dolben. Tt a Carrtcrs Pozter receives Goods, the Carrier 
ſhall be l{able. 
Eyre. A Water Carrier is anſwerable as well as anothet 
Carrier. Sid. 36. And a Maſter ſhall be anſwerable fo2z the Re- 


ccipt of his Servant. 
But it was adjourned on the two laſt Points. 


Col. R. Mynſhul, by Letter 21 OR. 99. informs me, it was 


adjudged in this Caſe: 1. That the Action would lie, either a- 


gainſt the Maſter 02 Part⸗Owners. | 

"230 2, That the Part-Owners ought all to have been joined, fo? 
the Benefit being to all, all ought to be charged, tho' the Aﬀton 
were grounded upon a Tot, becauſe it is a Tozt ariſing ex Con- 


tracta. 
King and Dilliſon. 
5 gre” 1h, 
/ Luw, 164, Tro; out of C. B. in Ejectment, where it was found that 
1 = the Lands were Copyhold-Lands of ſuch a Yanoz, in which 


' 3 Mod. „ there is a Cuſtom, that, if the Party to be admitted doth not come 
\_ Suk 3586. in, on thee Pꝛoclamations to be made at thzee ſeveral Courts, 
bound by After the Surrender, that then the Lo2d may ſetze the Land fo? 
Cuſtom ofa u Fozfetturez and they found that J. S. was Tenant fo2 Life of 
Manor. this Land, the Remainder tn Fee to J. D. and that J. S. and J. D. 
{+ + +, ©, furrender'd to the Ale of F. G. F. G. died befoze Avmittance, his 
-, 2 .--+ Þcir being an Jnfant, thiee Pꝛoclamations were made, and the 
[ctr did not come in; the Lozd ſeized, and whether this Setzure 
be good, was the Queſtton. 

Treby. The Cuſtom is good notwithſtanding the Inkancp, fo; 
elſe the Lo2d will loſe his Time, fo2 he hath no other Remedy, 
That ſuch a Cuſtom is good to bar one of full Age. 3 Cro. 879. 
Yelv, 1. Noy 42. J agree, that this is not an abſolute Foxfet- 
ture, fo2 an Jnfant ſhall have the ſame Puvilege, as a Man be- 
yond the Seas. 8 Co Sir R. Lechfords Caſe; but if the Lo 
map ſeize as fo2 a tempozary Foxfeiture, that is ſufficient in this 
Caſe, which ſeems to be allowed by Implication in the Caſe of 
Dir k. Lechtord. 2 Cro. 227. Otherwiſe it would be inconvenient, 
— there map be ſeveral Dilcents to Jnfants oꝛ Perſons beyond 
the Seas. | 

This Cuſtom ought to be conſtrued to be an abſolute Fofet- 
ture, it there be no Impediment; but if there be any Impedi⸗ 
ment, as Jnfancy, &c. then a Seizure quouſq; &c. 3 Cro. Bal 
pole's Caſe. 1 Cro, 7. Latch. 199. 


4 In 
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In the Cale of a Ceſſavit, 02 if an Jnfant marries himſelf, 
vt the Lord (hall have the double Clalue;z and altho thoſe Caſes 


are by Statute, pet they ſhew that it is not unreaſonable at the 
Common Law. | 

Obj. 1 Leon. 100. 3 Leon. 221. Anſw. Thoſe Caſes were 
where the Anceſtoꝛ was a Coppholder. 

Baldock contra. 

That this Custom doth not bind an Jnfant, and he cited 
i Leon. 103. to be in Point. The Cales of Penalties on the 
Statute do not come up to our Caſe, and, as to the Loſs of the 
Fine, the Eſtate beſoze Admittance 19 in the Surrendero?, and he 
(hall pay the Services. 


Holt Ch. 7. The Jnfant hath no Might oz Eſtate befoze Ad. 
mittance, and thereloze cant keep the 'Lo2d out: The Inkant 
cant take the Pꝛoſits befoze Admittance, and therctoze can't hin- 
der the Lo2d from taking em. 

The Foxfetture (becauſe the Surrendzee doth not come in) is 
{1 the Sturrendero?2, (02 he cnly hath the Eſtate; and it is not a 
peremptoww Forfeiture, but he ſhall have the Eſtate, when he doth 
come in; otherwiſe ik there be ſeveral Dilcents to Jnfants, the 


| Lord will never have his Fine. | 

. Inkancp ſhall never take away another's Right, altho' it may 

dclap it, and there is no MYiſchtef by this Conſtruction ; Lech- 

2 — mere's Caſe admits that the Lozd may ſet3e quouſq; and ſo is 

t 2 Cro. 277. admitted by all the Judges, it is an incident to the 

> FR Tenure, and as reaſonable in the Cafe of a Copyhold, as in the 

5 Cale of a Freehold. 

e Dolben J. By the general Opinton, and Pꝛactice of the Na- 

e 1 tion, an Inkant is not bound by fuch a Cuſtom, and the Gerdick 

FX tUinys, that the Lands are fozfeited ; it would perhaps be other- 

N wiſe, if the CJerdii had found, that the Lands were ſeiled. 

, = Holt, North, and others, five great Lawyers, were koz a Set- 

. Vure, quouſy; in luch Caſe, 

i, Dolben, Aſhficld's Caſe in Latch. is, that an Inkant is not 

eo MX bound by ſuch Cuſtom. 

» Eyres. Noy 93. Jones 157. that it is no Foxfefture, but the 

8 Caſe ts not ſo well repozted by Latch. 199. 

of Holt. An Inkant, Tenant fo2 Life, makes a Feoffment in 

t, Fee, the Low may enter fo2 the Foxfetture ; but the Inkant 

* when he attains his (ull Age, ſhall enter on the Low. / 
Eytes. Here is no Fozkeiture. | 

4. Gregory agreed, and ſaid that he remember'd a Cuſtom of a 

„ Manos, that if the Fine ſhould not be paid, the Land chould be 

(. forfeited to the Lozd ſoz a Pear, | 


4 The Court being divided, it was adjourned. 
In 4 Boake 
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3 Mod. 194. 
i Show. 6, 
I rover lies 


for « Ship af- 


ter Sentence 


in the Admi— 
ralty, 


Beake and Tirrell. 


Rover lo a Ship and Goods bzought by an Exccuto?, the 
Dekendant (after a (ſpecial Tmparlance) pleads to the Ju 


risdictton, That tempore quo, &c. he was a Captain of a Man A 


of (Uar, and that he ſetzed the Ship ſuper altum Marc, within 
the Jurtgdiction of the Admiralty, per Mandatum Domini Regis 
ut prilam, and carttend her into Sally, where (he was condempney 
by the Court of Admiralty, as Puze, and (old ad Commodum 
Domini Regis, to which the Plaintiff demurt d, and a Reſpon- 


deas Ouſter was awarded, becauſe the Common Law Courts habe 
a concurrent Jurtsdicktan with the Admiralty, and the JIlaintiff 


hath his Election. Then the Dekendant pleaded the ſame Mat: 
ter in Var, and the ]Ilaintiff demurred. 

Thompſon took two Exceptions to the Plea, 

1. Becauſe the Defendant hath not ſh?wn any Commiſſion, 
whercby he was made Captain. 

2. Foz that he pleads he took the Ship, ut priſam, and doth 
not ſhew that (the was a Pilze, 02 how (he became IDzüze, noz al. 


ledges any Offence, fo2 which ſhe was condempned as ]2I2tze. 


Trevor contra, Uhere a Court hath Jurisdidtton, there, while 
their Sentence is in Fozce, all, who ai under ſuch Sentence, are 
indempulſied, and the Captain is under no Neceſſity of Chewing 
his Commiſſion here, fo2 that Matter had been conſider'd by the 
Admtralty betoze their Sentence, and our Law gives Credit to 
the Sentence of a Court, that hath Jurisdiction, and can eramine 
Matters, which relate only to the Jurisdiction, and not to the 
Sentence. 7 Co. 17. Ken's Caſe, 8 Co. 68. 29 Car. 2 Hutchin- 
ſon's Caſe, who killed a Wan in Spain, and was tried and acquit- 


ted there; and afterwards being indicted here, he pleaded that 


Acquittal in Bar, and it was held a good Bar; and another 
Ca.e 34 Car. 2. in B. R. Cornelius bzought Trover kfoz a Ship, 
and it was found that the Ship belonged to the Plaintiff at ſuch 
a Time, but that afterwards ſhe was taken and condemn'd in the 
Admiraltp, and ſold to the Dekendant; and it was adjudged 
that by that Sale the Pꝛopertp was alter d: And as to the Ex- 
ception, that no Commiſſion is ſhewn, he anſwer d, that the Au. 
thozity to be Captain, &c. need not be by Matter of Recon, 
bit it is ſufficient, if it be under the King's (and, and that is a 
Matter of Fact triable; and the other Side might have replied, 
that he was nat Captain, &c. As to the ſecond Exception, 
there is no Occaſion to ſhew a Cauſe of Scizure, becaule it is 
not a Matter traverſable here, and he need not ſhew the Pꝛoceed⸗ 
ings in the Admtraltp, becaule it is not a Court of Recozn; but 
otherwiſe if it had been a Court of Recozd, foz then the Matter 
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ſo pleaded, is triable by the! eco; he agreed, that in Caſe of 
a Sentence in the Eccleſiaſtical Court, the Pꝛoccedings ought 
to be ſhewn, fo2 that may be tried by the Certificate of the Junge; 
otherwiſe in the Caſe of the Admiralty, fo2 that Court can't 
unte to them. ; | 

Holt Ch. J. The Pleading that he was Captain generally 
is good; but as to the other Exception, it is not well pſcaded, 
becauſe tis not ſhewn fo2 what Cauſe the Ship was taken as 
Puze. In the Caſe of Cornelius, an Engliſh Ship was ſetz:d 
by a Dutch Man, there being CUar between Holland and France, 
but not with England, and the Ship was condemned by Sc1- 
tence in the Admiralty, which Sentence bound the Pꝛopertp. 
becauſe it was grounded on a good Foundation; and this Coutt 
would not permit it to be examined, CUhether the Ship was 
Engliſh o Dutch: And mozeover, it is not pleaded, whoſe Court 
this was, in which the Ship was condemned, n02 befoze what 
Judges. 


And afterwards, in this Term, Judgment was given fo2 the 
Plaintiff. | | 
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Thompſon werſus Harvey. 


Ebt on Bond, Part of the Condition was, that the De- Shou -. 
fendant ſhould not buy Sheeps Trotters of any Perſon, of 1“ 
whom the Plaintiff had 02 ſhould buy, &c. On Demurrer, Trade. 

It was moved, that the Declaration and Bond were good, See 2 Show. 
altho' it ſeemed to be reſtri#ive of Trade. 345 to 364. 
5 Becauſe it is not ſuch a Trade, whereof the Law takes any 

otice. 

2. Jt is not an abſolute and univerſal Reſlraint, but a ſpectal 
one, and limited to the Plaintiff's Cuſtomers, which is allowed 
fo; Law. 2 Cro. 596. Broad and Jolliffe, Aſlumpſit fo; uſing his 
Trade in Newport. Palm. 175, 198. 2 Bul. 137. Litt. Se&. 360, 

361. a. A Condition, which reſtrains the Alienation of Lands in 
Fee generally, is void, but that he ſhall not alien to J. S. oz J. N. 
is good. March 191, | 

Selby fo2 the Defendant. A Condition that is againſt Law, Is 
void; this Condition is againſt Law, becauſe it reſtrains Trade, 
fo2 we are obliged not to buy of any Perſon, of whom the Plain⸗ 
tiff buys but one ſingle Sheep's Trotter, which he may caſily do 
1 everp Perſon that ſells them, and lo we ſhall be wholly er⸗ 
cluded. : 

Te are likewiſe obliged by this Condition, not to buy of ſe⸗ 
veral Perſons, of whom the Plaintiff had bought, and if he will 
not buy of any of them, we can't exerciſe our Trade, and that 
tends to a Monopoly. Rex werſus Cuſack. 2 Roll. Rep. 113. 1 
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It the Condition of it (elf be not againſt Law, pet we have 
made it ſo by our Averment. March 138. other wile of Simony, 
Vide 1 Cro. 180, 425. 1 Leon. 203, Jones's Caſe. Mo. 641, 
2 Cro. 249. 

Holt Ch. JF, That don't aid this Cale: It's agreed, that 
where an At of Parliament makes a Bond void, there an Aver- 
ment that it is againſt the Statute (altho' it doth not appear in 
the Bond) shall be admitted, aud (all make it within the Sta, 
ttite ; but it ought to be ſuch an Averment, as conſiſts with the 
Condition of the Bond and not (uch a one, as is contrary to it. 

But this Bond ſeems to be very mach in Reſtraint of Trade, 
fo2 it not only binds the Defendant, kut his Executozs aud d- 
miniftratozs alſo (fo? they are included in the Condition) which 
is contrary to the publick Good; and in the Caſe of the Taplozg 
of Excter lately adjudged in the Erchequer-Chamber, no Dife- 
rence was made between a Veſtraint of Trade in a particular 
Dlace, and where it is in general, and the Cale of Broad and 

olliff is not impeachen thereby, fo2 there che Per ſou reſtrained 
had a good Conſideration. | 

Dolben J. Jn the laſt Caſe the Conſideration is not mate. 


_ rial, (oz we are only to take Care of the Common wealth, and 


2 Show, 364, 


not of the arty, whether' he hath made a good Bargain, oz 
not? And a Nan map reſtrain himſelf from Trading fn a par⸗ 
tleular Place; aud ſo is the common ]IzaTice, where an Appꝛen⸗ 
tice gives his Maſter mae fo2 the Goods iu his Shop than they 
are wozth, and the Maſter gives bim a Band to trade no moze 
there. Ow. 143. Noy 38. Mo. 419, 242. Adjourn. 

J2ow this Term Holt held the Bond wag vold, and faid, that 
in the Caſe ot the Taplozs ot Excter werſw Clarke, the-Conndi- 
tion of the Bond being not to exerciſe a Trade in Exeter wag 
adzudg'yd Good; but that Judgment was reverſed in the Exche⸗ 
n on ſolemn Argument againſt the Dpinlon of 
jones C. J. | 

Jt ts uſual to reſtrain a Leſſee from ſuch a Trade in the 
lauſe let, fo2 J-can chuſe whether J will let the Houſe, oz not? 

Dolben J. Againſt the Judgment given in the Exchequer⸗ 
Chamber, in the Caſe of the Taylozs of Exeter. 1 Saund. 311. 
Denham and Hemlock Caſe, d Bond not to uſe a Trade in 
ſuch a Street, good. 

A valuable Conſideration will make luch a Bond good. 

An other Part of the Condittan was, that he chould not buy 


more than he had done befoze, which by Eyres is ill, becauſe it 


reſtrain him from inlarging his Trade. | 
The Court was clearly of Opinion, that it tended to a Mono- 
poly, and gave Judgment koz the Defendant. 


1 Lech - 
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Lechmere and Thorowgood. 


Keſpaſs by the Aſſignees of the Commiſſioners of Bank: » Show. «2 
ruptcy againſt the Sheriffs of London. and others, fo; 1% 
taking his Goods : Jt was found by ſpecial Gerdi, That one ment cxecu- 
Toplady was a Clintner, and a Judgment had againſt him, and __ 8 
a kieri Facias awarded, teſted 27th of April, and afterwards, en 
viz, the 28th of April, he became a Bankrupt ; the 29th of April i» Legis, 
the Sheriff took the Goods by Uertue of the Fieri Facias; after ade l. 
wards an Extent iſſued out of the Exchequer, whereby the Goods quer-Proce(s, 
are taken out of the Sheriff's Yands : Afterwards the Commil- {© 2 
ſioners of Bankruptey make an Afſignment to the Creditozs, me 
und the Aſſignee bzings Treſpaſs againit the Officers, who took 
the Goods by Gertue of the Extent : And whether the Defen- 
dants be guilty, 02 not, is the Queſtton ? 
Pollexten fo2 the Plaintiff. That the Fieri Facias being after 
the Bankruptcy comes too late by the Statute 21 Jac. c. 10. 
Vide Petry and Bowyers Caſe, that an Jntollment is good » Lv. 172 
ab initio. Baily and Bunning's Cafe. Sid. 271. that an Action 
letz againſt the Sheriff on an Executton after the Bankruptcy, 
Thompſon contra. That thts is not fo2 the King's Debt, but 
2 ]-20ceſs in did; that luch Extent in Aid ſhall not take the 
Goods taken in Execution by the Fieri Factas. Vide Baily and 
Bunning's Calc. e 
And Shower ſaid, that the Extent came Time enough beloze 
the Alignment; and fo is the Pꝛactice of the Exchequer. 
verſus Je wis in the Erthequer 20 Car. 2. Vide Siſn and Bunton's 
Cale there accowdingly, 
Hol: C. JI. Che Pꝛopertp of the Goods is veſted by the De⸗ 
livery of the Teri Facias, and the Extent afterwards koz the King 
comes too late, and that on the Statute of Frauds and Per⸗ 
Jurics, | 
Atterwards in this Term, the Court were of Opinion, that 
a Conſtruction ſhould not be made to make the Officer a Treſ- 
paſſo2 by Relation, fo2 the Taking was lawful at the Time, and 
_ and Bunning's Caſe in Siderfin, agrees per Holt and 
Dolben. 


Judgment fo? the Defendant, NiG. 


Debt on Bond, The Defendant pleaded that the Plaintiff, « Show. 46. 
alter the Money was due on the Bond, covenanted and granted 
by Indenture, not to ſuc the Defendant in nfnety-nfne Years 2 
Co which the Plaintiff demurr d. 
[rcmain, Chat a Bond map be defcaſaticed, as well after the 
<oney 1s due, as before, 21 H. 7. 24. 3 Cro. 623. 1 Roll. 939. 
that the Ciſing of it as an un is the Caſe of 21 1. 
2? an 
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and 3 ; Cro. 623. is to avotd Circuity of action, and is a De. 
feazance. 

Holt Ch. J. agreed; the Rule put by Tremain, that the Caſe of 
21 H. 7. goes only by Tay of Diſcharge; and as to the Caſe in 
Cro. that ts a plain Defeazance : That the Suſpenſion of this 
Aion will not deftroy the Bond, fo2 every Dekeazance is quo 
dammodo, a Suſpenſion ; that a Covenant not to ſue at all, is 
an Acquittance, but a Covenant not to ſue a Bond within ſuch 
a Time goes only in Covenant; that the Rule, that a perſonal 
Action once ſuſpended is fo2 ever extilvict, doth not hold in all 
Caſes, and Dolben agreed, 

Eyres. 3 Cro. 352. is a Caſe in Point (but Tremain urged, 
that that Caſe was afterwards dented). 

Judgment pro Quer“ 


Simplon verſus Mayhill. 


1 Show 47. 1 fo2 entring into his Houſe, and taking his Goods, 
tile by Jul The Detendant juſtifies that he was leiled of an Pundzed, 
cee of ate, to Which a Court a tempore cujus, &c. belonged, held befoze the 
vo! Cour, Suitos every three Wecks, and that a Plaint was enter d Et 
proceſſum, taliter proceſſum fuit, that a Non prol. was enter'd againſt the 
Plaintiff, and 9s. Coſts thereon gtven, upon which a Levari Fa- 

cias iſſued to levy the Coſts, and that he enter'd and took the 

Goods by Clirtue of the ſaid CUrit, as Bailiff, &c. to which 

the Plaintiff demurred. 

Northey fo2 the Plaintiſf, took ſeveral Exceptions to the ID lea. 

1. That it ought to ſhew fo2 what JIurpoſe the Court was 
held. 

2. That the Plaint is laid to be levied accozding to the Cuſ- 
tom of the [undzed, but not accozding to the Cuſtom of the 
Court of the {zundzed, 

3. That the Pleading of a Taliter proceſſum fuit is not good 
in any Court, not of Recozd, in which all P2oceedings are tra- 
verſablez otherwiſe if it had been in a Court of Recozd. 

b 4. That the Pꝛocels is made out by one, who doth not appear 
to have any Authozity (but admitting it had been pleaded to be 
per Curiam, it had been good) but here it is awarded by the 
Steward, where it ought to be by the Suttozs. 

Leviri tees 5. That the Levari Facias is not good, but it ought to be a 

or Diltingas. Diſtringas. 22 Ast 72. pl. Noy 17. that Execution ought to be 
by Oiſtreſs infinite. 

Thompſon contra. 

To the 1ſt, The Law takes Notice of the Jutisdiction of the 
lundzed-Court, 
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To the 3d, The Pꝛactice was fozmerly to let fozth the Þ20- 
ccedings at large, and that even in the Courts of Weſtminſter 


but now there is no Difference as to that, between ſuperioz and 
infcrio2 Courts. 


To the 4th, It is laid to be accozding to the Cuſtom, and to ; 
be ad Curiam, and under the Hand of the Steward, and there- 


| foze good. 


To the 5th, That it is accozding to the Cuſtom, and therefoze 
good. | 


Holt Ch. J. agreed, that the Pꝛoceſs of an Þundzed-Court is bay 
a Diſtreſs, and not a 1.evari Facias ; but it may be good by Cuſ- 
tom, and it is here laid to be ſecundum Cons' Cur. | 

Taliter proceſs fuit was not heretofoze allowed in any Court; 
but there is a Difference between ſupertoz Courts, in which it is 
good, and tnferio2 Courts, where it is not. And there was a 
Cale in the Time of the Lozp Hale, in Treſpaſs, fo2 taking 
Goods, where the Defendant juſtified, as here in the p2tncipal 
Caſe, and pleaded Quod taliter proceſſum fuit, and on a Demur- 
rer thereto the Plea was adjudged good; and it was held in the 
ſame Caſe, that it was not neceſſary to lay a Cuſtom to make the 
Pꝛoceſs by Levari Facias good, 


To the 4th Exception. Jt is well enough fo2 the Reaſon gi- 
ven by Thompſon. | 

Dolben J. Taliter proceſſum fuit is ill in an inkerioz Court, 
and hath been ſo adjudged ſeveral Times ſince the Lozd Hale's 
Time, and thcre is no Caſe againit it, except the Caſe above 
cited by Holt, and that Caſe was diſallowed” by Pemberton, but 
Hale wag always very much inclined to make Pleadings good. 

Then Northy took another Exception, That the pzincipal 
Caſe was on a Nonſuit, and the Coſts are awarded pro non pro- 
ſequendo unde convictus fuit; and it dont appear, Thether the 
Nonſuit was befoze Appearance, 02 after; and if it was bekoze 
Appearance, then no Coſts are given by the Statute, and there- 


upon Adjournatur. 


Maſon and Abdy. „ . -, Ante 42 

A Mon, . js 
| . ad 
Cbt on a Bond of 6001. the Condition was, That whereas _ 
the Plaintiff lent 300 1. on an Adventure, on the Life of Curd. 

the Dekendant, if therefoze the Defendant should at thzee Months 

end pay 221. Prxmium, and the 300 l. Principal z 02 if he ſhould, 

after the thzee Months, pay 6 d. fo2 every Pound per Month fo2 

the Premium, 02 if the Plaintiff ſhould die within ſix Months, 

then the Bond to be void, The Defendant pleads quod cor- 

rupte agreatum fuit, ko the Loan of 300 l. and Jntereſt to be paid 


ut ſupra, and that it exceeded the Rate of 6 1. per Cent. to which 
the Plaintiff demurs. 


Holt 
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nottomty- Hole Ch. J. This is not like a Bottomry Bond, by Reaſon 
vonds, & of the Danger of the Sea, fo2 they, who lend on Bottomrp— 
"Bonds, are as Merchants Adventurers: But Dolben (aid, that 
it is now uſual to put a Clauſe tn theſe Bottoms, fo? loving the 
if Duncipal, wherefoze he thought that thoſe Bonds were alſo ſh; 
|| rious. 
At another Day, Thompſon urging the Dazard the Plaintiff 
run in this Cale; Hole lald, J am of your Opinton Bother 
Thompſon, fo2 pou tun a great Pazard, not of the Caſualty of 
Death, but of the Loſs of your Money, fo2 it is manifeſtly uſu- 
riougs, fo2 dying within half a Year is no Hazard; and if it 
ſhould not be lo, the Statute would be eaſily evaded, and ſignſfy 
nothing, fo2 here he ſhall have 6 d. per Pound per Menſem, fo 
bis Life, and the Puncipal alſo, and no Hazard, ik he lives ſix 
Months, and it is not une a Bottomry Bond. 
Dolben J. Robert's Caſe in 2 Cro. is not CIſury, fo2 as he 
runs (mall þazard, ſo he gains (mall Pꝛoſit. There are ſeveral 
Caſes that this is no Uſury. ; : 
Eyres. That this is Cifury. Vide 3 Cro. 741. on ſir Months 
1 » Holt. Juſurance of Life cannot be Aſurp, becauſe there is no 7 
|: | Loan, but a plain Bargain. 3 
Gregory agreed with Eyres, and the Court was ready to gthe = | 
Judgment foz the Defendant, but on Thompſon's Jmpoztunity | 
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1 Cordon and Powell. . 

| Plea verſus | Sumplſit on thee ſeveral Mꝛomiſes: I. Fo? Money lent. , 1 

. 8 3 2. On a Quantum meruit, fo2 Buſineſs done as Attozney. 1 
* Wr ac. 1 


No nit ge: 3. Ou an Inſimul computaflet, the Defendant pleaded, that the 
liveicd Platntif gave him no Vill befoze the Action bought, accoding 
to the Statute 1 [ac. to which Plea the Plaintiff demurr d. 
That this is no ]Ilea after an Account between the Parties. 
Aleyn 4. Evclin'g Caſe. | 
Curia. An Account is clearly out of the Statute, and it be- 
ing pleaded to all the Pꝛomiſes, the Plea is ill fo2 the hole: 
And Judgment was given fo2 the Ptaintiff. 


Lloid and Rowlc. 


Quere if S. || YEbt on Bond. The Defendant pleaded the Statute Ed. 6, 
1 of Offices : And the Queſtion was, CUhether the Office of 


within Sar, Dolicitoz of the Treaſury be within the Statute. 


F.6, of Olli. Holt, Eyres, and Gregory held it was not, but Dolben thought 
Web. it was. Et adjournatur. 
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Speaker and Sty ant. 


Reſpaſs. The Defendant quflified foz his Common. On Copybolder 
Pleab s the Caſe was thus A Copyholder of Jn, Pede. 
herttance, to which Common belong'd dy Catom, purchaſed the wich en the 
Freehold by theſe Uozds [Gzant, Bargain, aud df the ſaid Commons 
Meſſuage, with all the Commons thereunto belonging]. —— 
Two Points were made. 
1. Uhether by the Acceptance of the Gzant, &e. the Common 
was cxtinc> ; if it was, whether it could not be revived without 
a ſpecial Ozant? 
2. Mhether jt paſſed by Bargain and Sale? 
The Common is extinct by-the new Purchaſe, and then the 
Purchaſoꝛ of the Freehold cannot have it without a ſpecial Gzant 
de novo. Vide 3 Cro. 494. Mo. 467. and Ford and Ward's 
Caſe in the ſame Book. a 
Tt the Common paſſed by Bargain and Sale, it ought to paſs 
as Common de novo, which can't be by Bargain and Sale, fo2 it 
can paſs thereby only by Way of Cſe, which can't be of a Thing 
created de novo. 2 Cro. 189. 
* contra agreed, that it could not paſs by Bargain and 
Holt Ch. J. The Todd | Gzant] being in the Doed, if it 
had been pleaded by Tap of Ozant, it had been good. A Com- 
mon efeheats to the Lozd, there it is extinc; and therekoze it the 
Low regrants it by the Mozos, All Commons thereunto be- 
longing, pet the Common doth not paſs to the Gzantee. | 
| Judgment fo? the ]9laintiff, niſi, &c. 


By Eyres. d 'Mandamus-don't lie to (wear the Steward of a No Mandi 
Court-Baron, mus for 


Steward of 
Court-Baron. 


On a Habeas Corpus it was returned, that Iſſue was jolned d. 
befoze the TUrit came to him, but did not ſap, that'Jſſue was 0% Cor. 
not joined within ſix Weeks, &. as it ought to be by the Sta. pus ill. 
tute, and therefoze ill: There was likewiſe another Fault, be- 
cauſe it being in an inferio2 Court, it is not returnd, that the 


Cauſe of Action aroſe within the Jurisdidtton. 
Judgment pro mis omitting Cuſtag, pet good per Cur”. Judgment 


Cuſtag. o- 
mitted. 


Clifton 


Poſt. 
Judgment in 
Erior nil C6 


par, 


Tithe 3. 


1 Mod. 213 


Whar Words 
make « Cove- 
nant to ſand 
{:iſed to 
Uſes. 


Termino Sanctæ Trinitatis. 


Clitton and Keen. 


Urit of Erro was bzought, and Errozs aſugned. The 
Ocfendant in Erro pleaded a Releaſe of Erro2s by the 
Jlaintiff in Crroz: The Plaintiff demurr'd per Holt Ch, J. 
The Judgment can't be affirmed, but it ads to be a Nil. capiat 
per breve 


Periam verſus A. Vicar in C. B. 


Eſolved in C. B. that it is not neceſſary fog the Pariſhfoner 

\ to give Notice to the Parſon of his ſetting | fozth of 

Cithes. Vide Roll. 643. 2 Roll. 302. Deggs Parſons Counſel. 

lor 220. Hob, 107. that a Cuſtom fo2 Tithing, without Uiew, 
is fl, Quære the Difference, 


Harriſon and Auſtin. oath 


Jeftment of Lands in Kent, on the Demiſe of Stoakes and 
Sarah his CUife, on a Special Clerdif, the Caſe was, A. 
ſeized in Fre the 1ſt of July, 2 Car. 2, made a Deed Poll, 
whereby he recited, that he had no Iſſue, and that his Meaning 
and Jntent was, that his Lands and Tenements ſhould remain 
in his Blood and Rind2ed, if he died without Jie ; and after 
this Recital, in Conſideration of natural Affection, he gave, 
granted, and confirmed to Sarah Stoakes, his Niece, to the (iſe 
of himſelf fo2 Life, the Remainder to the ſald Sarah Stoakes in 
Tail : The Jury further found, that after this Deed he made a 
Feoffment in Fee, and that afterwards Sarah Stoakes and her 
Þugband enter'd fo; the Foxfeiture. 

This Caſe was argued Trin. 4 Jac. 2. by Holt, Serjcant, fo! 
the Plaintiff, and Fuller, Derjeant, fo} the Defendant. 

Holt, Scrjeant, fo2 the JPlatntiff. 

That it amounts to a Covenant to ſtand ſeiſed, becauſe there 
is not any Tranſ\mutation of Poſſeſſion. 1 Co. 121. the Defint- 
tion of an Tiſe, that Ceſtuy que Uſe ſhall take the Pꝛoſits; and 
he, that had the legal Eſtate, was compellable to make the Eſtate 
and Conveyance to Ceſtuy que Uſe. MWBefoze the Statute ol' 
Ciſes, an CIſc was onlp an Equity to have the Pꝛofits; if one 
had bargain'd and.ſold, the Bargaince ſhould have had the Uſe; 
and the CUlozds Bargain and Sell are not neceſſary, but other 
CUozds tantamount will do. 2 Inſt. 672. Plo. 300. 8 Co. 93. 
2 Roll. 786. Since the Statute of Aſes the equitable c_ is 

2 ecome 
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become legal; here is a good Conſideration, Winch 59. Dy. 96. 
pl. 40. Sid. 26. Dy. 186. An Eſtate to the Ale of one and his 
{cirs, fo2 the Life of A. determines upon the Death of A. J. S. 
umus an Uſe to commence after his own Death, J. S. hath an 
Eſtate in the mean Time. Inſt. 222. 1 Roll. 239, 240. Here, if it 
be not conſtrued as a Covenant to ſtand ſeiſed, the Remainder 
in Tail is void. 

Fuller contra. 

A. ſeiſed in Fee, having then no Jſſue, makes a Deed: Jf J 
die without Iſſue, J intend mp Land to continue in my Blood 
and Family. therefoze J give, grant, and confirm, in conſiderg- 
tion of natural Affection to Sarah mp Niece, to the Uſe of mp 
ſelf ko: Life, Remainder in Tail to Sarah. Jn this Caſe the 
Wos, give, grant, and confirm cannot be a Covenant to 
ſtand ſciſed to the Ale of the G2antoz, becauſe, if Sarah hath it 
by Covenant to ſtand ſeiſed, ſhe hath it as an Uſe, and then no 
Ciſe can ariſe to the G2antoz, fo2 an Ale cannot be out of an 
Ciſe, and certainly the Intent of the G2anto? was not to have no 
Eſtate himſelf, which muſt be, if ft be conſtrued a Covenant to 
ſtand ſeiſed. Roll. Rep. 286, 287. Scudamore's Caſe hath no need 
of Warranty. 

In Covenants to ſtand ſeiſed to Ales the Jntents of all 
Parties muſt be obſerved, the Mods are, If 1 die without Iſſue, 
then to Sarah; (0 that no Tſe can be to Sarah till he dies, but the 
Uſe is to her upon this contingent. Mo. 683. 3 Cro. 384, 510 02 
570. 1 Co. 99. 3 Cro. 439. x 

And now in this Term it was argued by Winnington pro 
Quer' and Fuller pro Defend”. | 

Winnington pro Quer'. 

That this Deed Poll amounted to a Covenant to ſtand ſeiſed. 
Plo. 3co. is the firſt Caſe of a Covenant to ſtand ſeiſed, and it is 
ſo mention d in 1 Inſt. 112. afterwatds the Jgnozance of Per- 
ſons employed in dzawing Deeds made ſeveral Queſtions about 
the Nature of Covenants to ſtand ſeiſed; that a Covenant to 
ſtand ſeiſed is conſtru'd from the Conſideration, and an implied 
Conſideration is a good Conſideration. 7 Co. 40. 11 Co. 24. but 
if there be an expzels Conſideration and an implied Conſidera- 
tion alſo, there the erpzeſs Conſideration ſhall make the implied 
ceaſe. Sid. 8z. 3 Cro. 394. Vide Sanders and Savil's Caſe, 
Mich. 27 Car. C. B. And Plo. Que. 305. ſeems contrary. 

Tf there be a Clauſe of Marrantp in a Deed, oz a Carrant 
of attomep, which denoteg it to be a Conveyance at Common 
Law; there it hath been fozmerlp held, that it ſhould not be con- 
ſtrued a Covenant to ſtand ſeiſed, becauſe the Intent appears to 
paſs it otherwiſe than by Tlap of Uſe. 2 Roll. 786. Mod. 175. 
but of late the Conſideration bzeaks thzo' this too, fo2 an igno⸗ 
rant Perſon puts in Clauſes of 2. & c. without — 

the 


2 Ven, 318. 


2 Ven. z.. 
Fid 25, 


Termino Sanctz Trinitatis. 


the Foce 02 Operation of em. Trin. 28 Car. 2. in the Erche. 


quer Walker werſ«s Hall. there was the Conſideration of Mar. 
riage exp2eſſed, and altho' there was a (Warrant of Attozney to 
deliver Seilin in the Deed, pet it was conſtrued a Covenant to 
ſtand ſeiſed by Reaſon of the Conſideration. He cited another 
Caſe adjudged in the Exchequer in the Time of Car. 2. where the 
Cows, give and G2ant in a Deed, to the Uſe of a third Per. 
ſon, were conſtrued to amount to a Covenant to ſtand ſeiſed, and 
the Caſe in Queſtion is ſtronger than any of the Caſes put, fo 
here there is no valuable Conſideration expꝛeſſed, noꝛ any Clauſe 
of CUarranty. 


Fuller fo; the Defendant. J agree that a Aſe may be raiſed by 
an 1mplicd Conſideration. 

The Intention of the Parties ought to raiſe Ales, and where 
no ſuch Intention appears, there no Ale can be ratſed. 2 Inſt. 
172. Where a Letter of Attozney, &c. is in a Deed, it ſhews that 
the Intent was, that the Eſtate (ould paſs by Tranſmutation of 
Poſtcſion, and not by Clay of CIſe. 

Sid. 225. Give, Ozant, &c to a Stranger, to the Ade of him- 
ſelf to Life, Remainder to his Son, nothing ariſcs to the Stran- 
ger, becauſe there is no Livery; and if any Ching did pals to htm, 
yet no Ale could ariſe to him 02 his Son, becauſe a Ciſe can t ariſe 
out of a Ade; and in our Cale, altho' a Ale be raiſed, yet it is to 
Sarah, and then no Ile can ariſe to the Covenantoz, becauſe Sa- 
rah had a Uſe befo2e, and ſo there cant be a Uſe upon a Cle, 
und then the Covenanto? is but Tenant at CUill, and then he 
can't commit a Fozteiture, 


The Tlows are, If | dic without Iflue, then to Sarah, and 


therefoze no Ale can ariſe to Sarah, till the Death of A. without 


Iſſue. 


Holt Ch. J. It is not as Fuller ſays, in Caſe that A. dies 
without TMuc, but the Tlosds are (whereas he hath no Iſſue) by 
which it ſeems, that A. at the Time of the making thts Deed vc- 
ſpalr d of having Jſlue, and it is but a Recital, which can't Jn- 
fluence the Limitattong. 

Habend' to Sarah to the CIfe of A. fo: Life, and after to Sarah 
in Tail, muſt be conllrued to enure by Tap of Covenant to 
ſtand ſeifed, fo2 if it be conſtrued to be intended by Way of 
Tranſinutatjon of the Poſſeſſion, theu Sarah can have only an 
Eſtate fo; Like, and then the Ale can be only fo2 Life, fo2 the Ciſe 


cannot be larger than tbe Eſtate, out of which it riſeth. And fo2- 


almuch as it cannot take Effet any other Cay, than by CUay of 
Covenant to ſtand ſciſch, to give Sarab her Remainder in Tail, 
therefoze it muſt take Effect that Map. did. Scudamore's Cale, 
any ſo is the Cale 2 Roll. 786. 

As to the Cale in the Exchequer put by Winnington befoze, on 
the Clozds, give, grant, &c, to the Uſe of another, that is not 
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Law, ko there the Intent appeared manifeſtly, that i paſſen by 
Tranſmutation of Poſſeſſion, 

And altho' in the Caſe in Queſtion it is hard that Sarah 
ſhould enter fo2 a Fozkeiture, pet the Law is the ſame as if A. 
was dead. 

l>olben J. agreed, that the Recital in the Deed is purely to 
ſhew the Condition of his Family at that Time, and can't Jn- 
fluence the (ſubſequent Limitations. 


Eyres J. J doubt of both the Caſes cited by Winnington to 
be tn Exchequer. 
The whole Court inclined, that it is a Covenant to ſtand ſet. 


led; and afterwards Judgment was given fo2 the Plaintiff, 
Niſi, &c. 


131 


d Cozoner's Jnquifition was quaſhed, niſi, becauſe it was Coroner's la- 
found befoze the Cozoner infra Burgum, and not de Burgo. quiſition. 


Fo; a Pꝛohibition. It was ſuggeſted, that the Biſhop libel- A Biſhop 
led foz a Penſion befoze his own Commiſſary, and ſo would be te 
Judge in his own Cauſe: But the Court refuſed to grant a Commiſcy, 
Pꝛobibition; fo2 by Holt and Eyres J. A Sult lies befoze a 
Chancelloz in ſuch Caſe, and there ts a Caſe in Dyer, where the 
Lozd ſued befoze his Steward. 

Then it was latd, that the Libel was not fo2 a Penſion in Annuiry Gu. 
Fee, but fo2 an Annuity, as in 2 Inſt. in the Comment on the * Eecle. 
Statute de circumſpette agatis. But Holt and Dolben J. ſaid Ca. 
that an Annuity is ſuable foz in the Eccleſiaſtical Court: and 
Holt (ſaid that the Comment of the Lozd Coke on the Statute 
de. Circumſpecte agatis had been often denied to be Law. 


Ch. J. It the Declaration don't agree with the Acetiam, there 
ſhall be only common Bail. 


Allen werſus Grey. 


Keſpaſs foz Taking his Aike. The Defendant pleads, ne * Show. 50. 
unques accouple in loyal Marriage, and the Plea was ad. —— 
judged ill, and a Reſpond* Ouſter awarded, becauſe a Marriage «c 


couple, an 


in Fact is ſufficient to maintain this Aﬀton : But per Holt, a i!! Plea. 


Plea that they were not married, 02 not covert in Marriage, 
would be good, 


132 Termino Sanctæ Trinitatis. 


Woodward verſus Mackpeth. 


iti 

[| 
WW, id. 1Mod ui, Aſch. 4 Jac. 2. A Pohibition was moved, fo2 the Libel be 
, Church Or- ing to: not paying a Tax towards Bells laid upon him 
| opment! bp Reaſon of Land, which he occupy'd fn Coventry oz Litchfield 
on the Ina. (he living in the Dtoceſs of Peterborough) upon the Statute of 
— H. 8. that none ſhall be ſued out of the Diocels. And [eftery's 
been Cale was cited, that every one that hath Lands in Octupation 
within a Pariſh, ſhall be (atv to be an Jnhabitant of it; but it 
q was bad, becauſe it was (ald, terras habentes, and not occu- 
a Dantes. 

| Now this Term a ]Nohibition was moved fo2 again; and it 
| was ſaid the Suggeſtton contain'd double Matter, viz. his be⸗ 
| ing cited out of the Diaceſsz and that he was not liable to be 
N tar'd fo: Oxnaments, not living within the Pariſh; and it was 
ſaid the Party ought to have demurr'd fo? this Ouplicity, 2 Roll, 
289, 5 Co.67. that a Man ſhall be charged, tho' he lives in 
another Pariſh. And per Holt and Dolben, Bells are no moze 
Ozmaments than the Steeple. : 

q Tremain, The Party is within the Diocels, becauſe he occu- 
| pics Land within it. 1 Cro. 97. 

| Holt. Bells are Chattels not ſix'd to the Freehold, but in⸗ 
deed the Frames are (Tremain contra, 3 Cro. 659. 2 Roll. Rep. 
1. 191, Poph. 197.) Holt, Ie is within the Dioceſs, fo) tho' he 
lives out of it, pet he occupies Land within it, and tis not with- 
in the Statute of H. 8. like to the Cale upon the Statute of 
Winton. He ſhall be an Inhabitant within the Pundzed, that oc- 
cuptes Land within the IUnD2ED, 

1 Obj. That ſuch an Inhabitant is not tarable fo: Oꝛnaments. 
ji | Anſw. As much as fo2 Reparations, and fo? the lame Reaſon ; J 
| confeſs tis againſt the Caſe in Roll. But J never could ſee the 
Difference between Pznaments and Reparations beſides, Vellg 
are not Oznaments, and ſo ſatd Dolben and Eyres. Vide 2 Roll, 
Rep. 270. 1 Bul, 20. Latch. 203. Conſultation was awarded, 


Huſley verſus Catlock. 


1 t hurchRates Pqobibitton was moved fo}, The Libel was fo? Ratcs to- 
| to repair, &c wards the Repair of a Church; it was luggeſted, that they 
1 had uſed to repair a Chapel, a tempore cujus, &c. but fozaſmuch 
as they had not alledged it to be a Chapel, that had all parochial 
Kites; the Pohibitton was dented, fo? if but one ts omitted 

as Burtal) no Pꝛohibition ſhall go; and therefoze they were ad- 


viſed to amend the Suggeſtion. 
1 Garrett 


ä es — 
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Garret and Foot. 


| Ebt on Bond. The Condition (on Oyer) was to pay ſo bottomry- 
| much within ürty Oays after the Return of a Ship, oz —— 
at the End of thirty-ſix Months, which ſhall firft happen, accopw- 
ing to Articles of Bottomry: The Defendant pleaded the Sta- 


tute of Alury ; the Plaintiff replied, non corrupte agreatum fuit, 


to which the Defendant demurred. 


Holt. There a Man pleads directly to a Bond, there the 
J]alatntiff in his Replication ought to ſhew a Beach ; but where 
the Dekendaut pleads another Matter, than that which is in the 
Condition of the Bond, as the Plea of the Statute of Ulſury, 
in this Caſe the Party may well demur fo2 the Jnſufficiency of 
the lea, and need not aſſign a Beach. 

Curia. This is Uſury apparent on the Condition of the 
Bond, being 19 1. 10s. per Cent. and no hazard of the Pinci⸗ 
pal; but the Articles of Bottomry not being ſet kozth, per Dol- 
ben, there map be ſomething in the Articles that may Þa3ard 
the Püncipal, and then it is not Uſury, and therefoze it was 
adjourned. 

at another Day, per Curiam, it is not uſurtous, fo2 it dont 
appear to be fo2 Money lent oz boxrowed; and per Holt, J J' 
covenant to pay col a Pear hence, and if J do not pay it, 
to pay 20 J. it is not Uſtiry, but only in Mature of a Nomine 


ne. 
And Judgment was given fo? the Plaintiff, 


On an Amendment after lea pleaded, the Plaintiff hath E⸗ Amendment 
le#ton to pay Coſts, 02 give an Jmparlance. afrer Plex, 


A Recogni3ance was moved to be diſcharged on an Afidavſt %cogni- 
that the Nuſance was abated, but the Court refuſed ſo to do, un bg N. 
leſs the Party would confeſs the Title, and ſubmit to a Fine in cance. 
Perſon, oz try the Night, and then if it was found fo2 him, they 
would diſcharge the Recogntzance, otherwile they would not. 


A Mandamns to reffoze a Clerk of a Dean and Chapter was No Manda. 
denied, fo2 he hath nothing to do with the Publick, (his Office G 
being only to enter Leaſes granted, &c.) and it don't lie fo2 him Dean and 
any moze than fo2 the Batliff of a Mano, the ſame Law of Chepter. 

a Regiſter of a Dean and Chapter, unleſs there is an Aﬀidavit 
that they have Eccleſiaſtical Jurigdition, 


Altho' a Pooz's Rate be really made at the Seffons on an Sefions Or. 
Appeal, pet if it don't appear by the Oder it ſelf, as by Recital — * 
the 
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Simony. 
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the foumner Oper, &c. the latter Ozder ſhall be quaſh d; and the 
Court refuſed to ſupply this defect in the Ozder by Aftidavits. 


Crawley and Oldiſh. 


111. 3 & 4 Jac. 2. A Pyqohibition was moved ſoz on a Libe! 
H erhibited in the Arches againſt Crawley, fo: Simonp, 
who is pzonounced Simontack by Sentence, there Crawley up. 


on this Appeals tothe Delegates, where the Sentence was con- 
firmed. 


Againſt the Prohibition. 
3 Cro. 788. That a Simoniack is an Intruder, and his Ad. 


miſſion is void, that this Crime of exerciſing the Jurisditton of 


the Archdeacon after Oepztvation ts pꝛoperlp triable in the Eccle: 
ſiaſtical Court, and the Frechold will not come in Queſtion in 
this Cale. | 

poſseuten and Thompſon ad idem. That the Freehold will not 
come in Queſtion, but it's only a Pyoſecution foz a Contempt, 
&c. and Crawley is not without Remedy by Adlon to try his Ti- 
tle to the Perception of the Pꝛolits, &c. 

Holt contra fo? a Pꝛohibltion. 

Jn this Caſe there is no Sentence of Oepuvation, and there 
is no Canon Law, which makes Stmony to depzive a Man, &c. 
The Canon Law in Caſe of Pluralities was alwapg allowed, 
and therefoze is in Fozce. Statute z 1 kl of Simony, 

That an Ejectment, 02 Caſe, 02 Aſſiſe will well try this Caſe, 
the Tempozal Court may very well try the Regularity of a De- 
pztvation ; and, if it is within the Jurisdictton, we will admit the 
Juſtice of their Pꝛoceedings, where they have Authozity. 

Summers ad idem. That no Part of the Libel directly layg a 
Dep2tvation, but only by Reaſon of which he was depztved: 
that no Canon binds as a Law, till it's received and allowed; and 
it was admitted by the Court, that the Tempozal Courts will 
take Care that no new Canon be introduced. That on the Li 
bel the Patronage of J2eceſſity ought to come in Queſtion, and 
therefoze the Court granted a Pꝛohibitton. 

And afterwarys Yaſch. 4 Jac. 2. Holt cited Roll. Tit, Prohibi- 
tion 285. which is a ſtronger Caſe than ours, becauſe bzought by 
one in Poſſeſſion, but in our Caſe it is by one out of Poſſeſſion, 
Fitz. Nat. Br. 36. Tit, Spoliation, and the Kule there put, that 
in (uch Caſes there ſhall be a Pꝛohibition, when the Freehold 
comes in Queſtion, Roll. Tit. Prohibition 292. 

Summers ad idem. That in this Caſe the Patronage and 
Freehold comes directly in Queſtion. Roll. Prohibition 285. 

Curia. There ſhall be a Pꝛohibition fo2 the Reaſon afozeſaid ; but 
Alibon contra, becauſe the Sequeſtration is only fo; the Puniſh- 
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ment of the Offender, and it affirms the Freehold to be in Craw- 
ley, fog the Pzofits are ſequeſtred as the JIzofits of Dy, Cra w- 
ley. A P2ohibition was granted. | 

Now in thts Term, between Crawley and Oldifh, it was ſaid, 
that an Ezetment lap fop an Archuraconvy. | 


35 
a - 


Corler verſus Hulely. 


Cclaration on a P2ohibſtion ta the Ammtraity, on the Sta- * . 
F tute k. 2. Che Defendant, as to impleading after the n . 
Pyohibitton, pleads Not guilty, bt pro conſultatione habenda, vicion. 
that the Ship in comtroverſp was. hypothecated at Roterdam by ee 
the Maſter of it, fox the neceſſary repatr of tt. And now Suit Shag. 
is againſt the Baſter of the Ship in the Admiralty; and i a ÞP2o- 
hibition lieth is the Queſtion. at | 

Goodwin fo? the ]ohtbition. That the Admiralty hath a Ju- 
rigdiction by Keaſon of the Locality, not of che Nature of the 
Thing by the Statute Sid. $31. Laich. 11. n Ship pawn'd fo2 
Cituals. Cotton Records 341. fot Cages; and as to the Caſcs 
in Hob. 11, Roll. 530. there it was by Contract at Sea, but 
here in the Harbour. | ; 

Tremain contra. The Maſter may pawn, as in our Caſe, he 
may in Caſe of Necellity hypothecate the Ship, and hath a qua- 
lified Pꝛoperty tn tt: The Maſter makes Charter-parties, and 
maintains Attons thereon, and not the Owners: Tf Goods arc 
dampnified, an Action lies againſt the Maſter, and ſeveral Sta- 
tutes take Notice of the Maſter of a Shtp, and it is neceſſary 
that be ſhould have ſuch a Power, fo? elſe no Body would truſt 
him foz Neceſſaries. Hob. 11. Latch. 252. Noy 95. in Point, 
that the Maſter may Pawn. Several Mariners can't join in a 
Suit at Common Law, but they may in the Admiralty, fo thetr 
Conveniency. The Courts in Weſtminſter- Hall will not pꝛohi⸗ 
bit where the Suit is fo: Mariners Mages. Hill. 34 & 35 
Car. 2. Heathcock verſus Wood, the Maſter hypothecates, &c. 
the Party, that lends the Money, takes Pꝛoceſs out of the Admt- 
ralty to ſeiſe the Ship, and no Pꝛohibition bould be obtain d, and 
J have the Rule of this Caſe, but not the Suggeſtion ; ko; that 
is never centred, when the Pꝛohibition is dented, but is put into 
the Dffice only; but where the Pꝛohlbition is granted, tis en- 
tted upon Recod. 

Hole Ch. J. The Maſter may, in Caſe of Neceſlity, pawn 
the Ship, tho' at Land; but here is no Colour fo? a Pꝛohlbition. 
fo? it is a Matter pꝛoperly triable by the maritime Law, and they 
have no Remedp at Common Law. 

[l>olben. The Maſter map pawn in ſuch a Caſe, and tis un- 


reaſonable ko; us to pzohiblt, ſince there is no Remedy at Com 
mon Law, 


Ey res. 
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Eyres. Mo Action lies againſt the Maſter, but only in the Ad. 
miralty, becauſe the Partp hath taken the Ship fo2 his Secu- 
rity. 

Gregory agreed, and a Conſultation was awarded, and Pol. 
ben ſaid, He wondzed that this could be made a Mueſtion, ſince 
'twas admitted that the Money was fo the Ale of the Ship, but 
if the Maſter had employed the Money to his own Uſe, a ]?ohi- 
bitton ſhould have gone. 

And per Curiam. No Ppohibitton ſhall be granted, where the 
Libel is not bzought into Court, 


No Prohibi. AQ Procedendo was moved foz, becauſe the Steward of Wind- 
— where ſor-Court (being an utter Barriſter) obeyed a Habeas Corpus, 
we libel09 and returned the Cauſe thereon, altho' there were ten Weeks 
Habeas Cor- between the Appearance and Jſſue joined : But the Court denied 
agg it, fo2 the Steward might have made a ſpectal Return to the 
Habeas Corpus. 

Dolben J. It wag reſolved in Kelynge's Time, that the 
Steward might pzoceed where Jſſue is joined accozding to the 
Statute, notwithſtanding. the Habeas Corpus, and the Statute 
directs it; but Kelynge was of a contrary Opinton, and that it 
is a Contempt, and he ought to have made a ſpecial Return 

thereof, 
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Tuckey and Flower. Vide ante Mich. 2 Jac. II. 


actionable per Dolben, becauſe it appears not that it 
was chargeable to the Pariſh, and then not liable to 
be ſent to the Houſe of Cozrection; and he denied the 
Opinion in Ann Davies's Caſe. 4 Co. 17. ta be Law. 


Some Perſons byzeaking Pyiſon about the Time of the o1 Sheriff 
unte 's Landing, in the Time of the old Sheriff, were taken fever tr 
upon freſh Purſuit by the old Sheziff ; and the new Sheriff rgfu- den co the 
led to receive them krom the old, not being delivered ovet ta Nev. 
him by Jndenture with the reſt of the Puſoners: Upon which 
the old Sheriff moves the Court, that the new Sheriff may be 
compelled by Rule to take them. | | OY 

Cur', I the old Sheriff din tender them afterwards to the 
new Sheriff by a new Indenture, he is bound to take them, and 
a Rule was granted, Niſi, &c. | | 


Ction fo2 Mods (Whore, and haſt had a Baſtard) nat Words. 


4 The Plaintiff having bzought leben ſeveral Actions agairiſt the Several A- 
E | Defendaut upon ſeveral Bills of Debt; the Defenvant movey —_ —.— 
4 that they might be all joined tn one to pzevent Uexation, The : 

Plaintiff gave the Reaſon of his bzinging ſeveral Actiong, viz. 

to diſcourage the Defendant from bzinging ſeveral Writs of Et- 

r02; but the Dekendant not * to this, and yet having av. 
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poſt 
Money into 
Coutt. 


Copies of 
Court-Roll 
Evidence. 


Sropping a 
Way, . 


London 
Cuſtoms, 
Words, 
Whore, &c. 


mitted the Debts to be juſt, the Court left the Plaintiff at Lt: 
berty. Holt contra. 


Rule of bzinging Money into Court deny'd in Covenant; ſe- 
cus, (f Debt had been bzought upon the Charter party. 


Copies of Court Rolls examined by the Steward allow d to 
be good Evtdence in Eßectment, without bzinging the Rolls 
themſelves into Court. 


Brooks and Webſter. 


Aſe fo2 Roppitg a May, and declares, that he was poſſeſſed 
of two antient Meſſuages, &c. and that he had a Way 
leading to them, and that they were barn'yd; and that he had e- 
reffed a new Houſe ſuper quandam partem corundem Meſ- 
ſuagiorum. Thompſon, after a Clcrdtct fo2 the Plaintiff, moved 
in Arreſt of Judgment, that it could not be upon part of the 
laid Meſſuages, to2 he had ſhewn befoze that they were burnt; to 
which it was an(wer'd, that the Gzound is part of the Meſſuage, 
and ſo it ſhall be intended, that he Duilt upon the G2ound, to 
which the other Side replyy, that that Jntendment will not con- 
ſiſt with what was ſatd befoze, fo2 then the ſame CUozds muſt 
have two Jutendments. 
Holt. This would have been bad upon a ſpecial Demurrer ; 
but Cur' were of Opinton that it was good after Ker dick. 
Judgment pro Quer 


Watſon and Clerke. 


A Ct(on in London fog calling Whore, the Defendant removes 
lt by Habeas Corpus, ond the Plaintiff moves fo2 a Proce- 
dendo, having made an Afdavit that the Jaion was koz the Mow 
Whore. Ch. + A Procedendo cannot be granted, unleſs it ap⸗ 
peared upon the Return of the Habeas Corpus to be an Afton 
warrantable any by the Cuſtom of London, aud an Aftivavt can- 
not ſiipply it; to which it was anſwered, that the Habcas Cor- 
pus coming befoze the Plaintiſf could put in his Declaration be 
low, it could not be return'd to be an Aﬀton fo2 the Cow 
Whore, ko the Entry of the Aitton is only in Cale. Ch. J. The 
Platntiff might have put in his Declaration after the Habcas 
Corpus came to the lufertoz Court, Dolben J. That would be 
ſuch a Pꝛacetbding after the Habeas Corpus received, ag would 
make the Judge ok the Court guilty,of a Contempt, to which 
Eyres Juſtice agreed; and ſeveral of the City Counſel __ 
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tern d in this Caufe ſaid; that Procedendo's- had been, uſua p 
granted upon pzoducing the Declaration, with an Aﬀiyavit tha 
it belong'd to the Aﬀton return d. And aßreed by Dolben,. Grego- 
ry, and Eyres, that a Procedendo ſhould. go; fozalmuch.as the 
Cauſe coutd not -appear upon the Benny or the Habeas Corpus, 
&c, but Holt Ch. J. tetatned bis Opinton to- the contrary, . . . 

at another Day Thompſon moved fo a Hrocedendo, allcbging Cuſtoms and 
the uſual Courſe to be, not to-xeturn the Declaration; but (aid the 2 
Court would take Notice of the Cuſtom ot London, and he hav 
an afivavit that the Mom were ſpoke in London, which was 
all that had been required thzo' a continued Courle of iactice. 
be ſaid the Difference, was, where an Aion was. on a /By-Law, 
'twas uſual to return the By-Laws; but not che Cuſtom, where the 
Action was grounded on the-Cuſtom. |. 44, 

It appeared ofrerwards, that there ws nat only 8 Plalut en- 
tred, but 'twas likewiſe return d, quod partes placitaverunt & 
quod exitus intratus fuit, but no Declaration, noz the-Cuſtam re. 
turn d. Ch. J. Dolben, and Eyres, ſeeing the Declaration wag 
in the inferioz Court, it ought to have been, return'd, and to be 
averc'd in the Return, what the Cauſe of Adlon was. 


Orbell and Ward: * ed 


nh (5) 


Ppeal of Death, the Appellce comes in propria perſona ſug « Silk. 39. 
& petit, &c. quibus lectis, &c. per Cbriſtophorum Guiſe, : Show: 47. 

Attornat' ſuum dicit, and (0 pleads in Abatement of the Crit, 5, A — of 
that there is no ſuch Gill of St. Martins in Weſtminſter, but Murder nul 
Dt. Martins within the Liberty of Weſtminſter, to which Plea uc. Vil. &<- 
the TL * | ad Abitement 

1. That the Plea tement is by Attomep. 2 Inſt. 313. f fe Wrir, 
3 Hl. 7. GHh Bro. Attorn. 82. | # | F 4+ vin 555 — 

2. Þe ought to have pleaded over to the Felony. 3 Cro. 694. 
Co. Entr. 59. Raſt. Entr. 46, 47. Bro, Appeal 44, 94, 101, 111. 
Obj e contr. Bro. Appeal 66. Fitz. Coronæ 140. 27 All: pl. 3. where 
the Defendant pleads ne unques accouple, and doth not-pleap 
over. &c. pet good, Anſw. That Caſe don't come up to this, be- 
cauſe there it is an abſolute Bar, and therefoze a Diverſity. -. 

Ward contra. The Retom is Defendens in propria perſona 
ſua petit auditum Brevis, &c. quibus lectis, | &c, dicit pet C. G. 
Attorn' ſuum, &c. if it ſhall be taken to be all at the ſame Time, 
then it is a Plea in propria perſona, but if at different Times, 
then it is a Diſcontinuance, becauſe there is no Dies datun. 

2. It is good with a Plea over, but ſuch Plea * ot abſo 
lutely neceſſary. Bro. Appeal 66, expꝛeſs. Nota, P. u in 
auß argument in this Caſe, Paſch. E Jac. 2. ſaid that the Kc 
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pents are borh Clays tn Plea in abatement; but admitted that 
the 


fed tn Bar be dught to plend over at £4 Peril, and 
5 f H. 7. 1270 not enabde the 9 — T5 


Holt Th. J. 
i Jud nigif gieie, dat reed, that the Defenvane 
— to e the pleae in Merton, but Here 4 no Plea at all, 
nes" 15 fa' there fs a Diſcontimance'; pon ought'fo have moved, 
at the Betendunk might have'ptvaded over, dat that is a di⸗ 
int Pfeu, and doth nor vitſate the Plea in Abatoent 2 Ir the 
ſea deer be of Mecemty, you ought to have taken your Judg- 


Tha in a fpecial Plea in Bat you plead over to the Felony 
07 not, &t pout Etettiön ; but the Quitffion is, Mpether that be 
of Neceſſity in Caſe of a Plea in Abatement, which Dolben J. 
new. buk he was dt Opinion, that (f the Dekendant pleads 
et tu Rk Felony ut the ſume Time . his Plea in Abatcment 
(8 over: leh, it is (&fficteht, and fo it was reſolved in Warlla⸗ 
tit ten Pears ogg. ag e 
Per Holt and Solicitor- General. An Appeal is Feſtlaum Reme- 
dium, and thttetwee he eught to plead ober at the Come Time, 
Th fo? f it ſhould be admitted to plead-over to the Felony, after his 
1 lea in Abatement in over-ruled, theu there would be two 
rials, which is a Delup, but per Nolt, the Fault is, that the 
1 hath not taken his Judgment by Nihil dicit, fo2 Cant 
U a | f 


oſben. As te the Fozm of the Plea in Abatement, t is al- 
l was plevived, that St. Martins ia infra Libertates Weſtm', but 
1 Bt, Margaret 's ts pleadev utways infra Woſtmbnaſteriumy. 
| Ward Wetwards took an Exveption to the Return of the CUrit, 
that the Sheriff's Name is not ſubſcribed, as it ought to be by 
112 E. 2. c. 5. of York, and thevefozr m; and che Appearance 
don't ald it. 9 H. 5. 2. here the RNetuon was Relpons J. Fire- 
brafle Vie. | 
Now in this Term, after it had bern urgned by Hawles ol 
V/ineoIn's Inn fo) the ppeſſant, Juvgment was givvn fo? the ap 


pelle per totam Curidth, and it was reſolved, 

1. Ebut be coming in propria Perform, and demunding Oyer 
of the t, anbvftye' Return in propria Derſona, it hring the 
Cite Dap, it tall ve ſurended that Ye pleaded alſo in propria 
perſom kſpetſallp, fomimukh us it was in un Artion, wherein he 
could be plend by Atrojriey '(fo2 Holt ald, that a might ap 
peur in Perſon and pied dy Artopney) and the Words per Rt 
torn' ät ve 'refefted as Surpaluge: Bit if che Plea be vod. 
becauſe It (s peter tg „then there (6a /Difrontinance, 
and * via data ment ougbt to be given fox thr 


7 


to have refnſed che Plea, and taben 
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- The Requri at ede Mlrit is gaod;' $03 it tn tetpons J-Fires . 
2 Vie, and then te in -dſcribed mög wem Vr, unn ia be M 


named in the Return withm the Statute. n Civil Cauſes the 
Gout of . Arg m &s aden hu che Deatute of 21 Jac. 
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perſons 
foz a Riot in pulling down Fentem sv. unn Demurror' tu f. forRicrs, 


the Infomation,” Sir Fr. Winnington ſhewen Cauſe the laſt © —— 
- viz; rhat the Dcfenants' ought.not to-ayſiner to ce *, - 3 772 | 2 


foxmtion; But d ought in this Cal to ir oy Pieſtarmene ef. . + 


Fo he Beginnlug of Infonnations, and if they lay, Glayvit, Origind of 
. | Fleta/an9, 113. eng 46. '5E 3. CI 25 KE g. ch — 
Ar. 6 E. 3. fo. 33. 26 E. 3. 54. pl. 20 40 Aff. pi 5. 

Len the Ougtnal of the Mon Juto mation. Raſt." 14 H. 
7. C. 3 1 H. 8. c. 6. this Statute is repealed.” 1 And 56. 
4 Inſt. an; that it ought to de by Peeſeutmeut, and wot by oy 
mation. 


That Jnfozmations are not mentioned in Raſt. and Co. Entr. Not to be 
and ate not to be found till 5 Car. 1. Ruſhw. Collect. 52, 53. red. be. 
Vide 1 Cro. Rex verſar Wingfield and Dꝛ. Lamb's Caſe, and 
Freeman's Cale. 

Vide the Statute 16 & x7 Car. 1. which takep ayay the Stoß- 
Chamber, that Infozmations were not frequeat/ all the Reftoza- 
tion of Cas, 2. That it is (unreaſonable, that tho aan comes in 
„ de wall plead inſtanter, as as dhe Courſe nom is. 
1 And. 152. 


Williams contra. Qbj. Statute H. 7. Anfw. Infomnatians 
are as antient as Indictments, and the Dtatute Pbjofted is Rrong 
ko; the King. Obj. Statute a6 KK 17 Car. 2. Apſw. The . 
amble of that Statute is ſttong fo2 us, fo it ſaith infomdable 
here, Obj. Hollis and Lamb's Caſe in Cro. An. The Ynfoz- 
mation there was good, and no Exception taken that the Inka 
mation did not lie, that the Practice of Pleading inſtanter iu the 
n by Dir Fr. bars con is good in the Caſe of 

e Ring. 


_ agreed with Villiams, and deſired Time to argue it til 
next Term. 

Holt. Me can't (impeach the Jultice of ſeveral of our ode: 
ceſſozw, Infaqmatfons were frequent in the Time of the Lad 
Hale; but agreed that Intozmations t Batteries, c. are op- 
p2eſſive, that the Star Chamber wag an antient /Court at Cam- 
mon Law, and they pzaceeded by Jnfozmatton, and therefoze ſo 


map 
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may we; that the Statute of 32 11:8. of Baintenance ſuppoleth 
Inkozmations to be as lawful, as Attions by Bill 0} Plaine, and 
tt was not a new May of ſuing, 8c. 

Dolben. That Jnfommations were befoze 1 Car. there is _ 
Infomation mentioned in the Inſtitutes to be againſt Plowden 
and others in the Time of Queen Elizabeth. 

Holt ſaſd obiter, that no Jnfozmation could be quaſh'd; ſecus 
of an Indict ment. 

Now this Term per Eyres and Dolben, Jnfozmations are 
moze anttent thau 3 Car. and per Dolben, the Statute of Elie 
mentions that Inkozmations were moze antlent. 

Holt. Jnfozmations were at Common Law, fo? there 10 no 
Statute that gives em. That this Court can't take Indi- 
Ante 36, 65, ments out of the County, in which it ſits, but this Court bath all 

the lawful Power that the Star-Chamber had, and therefoze 
map puniſh Offences committed in other Counties, which foz 
tbe greater Part would be unpunilhed, if Infamations fo2 them 
would not lie in this Court. 
' Polben. There are ſeveral Infonmations in the Books of 
Entries of Perjuty, Extorſion, Kc. 
ing, Ni W the Inkozmation lies, and Judgment fo2 the 
ng, Niſi, &c 


Croſſe and Gardner. 


3 Mod. 261. Aſe. The Plaintiff declares; that the Defendant paving 
# Show. 66. Diſcourſe of two Dren did affirm them to his own pꝛopet 
Valeo, Hen, to which the Plaintiff fem adhibens, gabe him ſo much 
fox them, ubi revera they were the Dren of J. S. &c. 
It was agreed by the Attomey-General laſt Trinity-Term, that 
the Action did not lie on a bare Affirmation without a CUarranty. 
2 Cro. 4. 11 Ed. 4. 6. 1 Roll. 96, 97. 1 Roll. Rep. 276. in 
pes aud he lald further, that it was not laid to be decep- 
t 
Gold contra. Ag tothe Caſe in 2 Cro. 4. The Reaſon of that 
is, becauſe tis in his Trade, as to 11 Ed. 4. 6. that is on an 
Allirmance, that ſuch a Thing was of ſuch a Weight oz Meaſure, 
and it was the Plajntiff's Fault that he did not Meigh o2 Mea 
ſure it; but in our Caſe it is an offer to (ell, and is a Polſel 
ſion, and without Doubt, it it had been lald Sctens, it had been 
afttonable, but as it is 'here, {it is Damnum & deceptio Afl. 
pl. 8. 2 Cro. 197. the Difference, where the Party hath the 
Goods in his PoſſeMon, which he affirms to be his own, 
That the Affirmance induceth the Buying, and the Evition by 
— rere 18 the Are 2 — 474 195, "7. Mo. 
12 I toll. 96. | 


: | Attor- 
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Attorney-General. Admitted, if an Affit mation with an Intent 
to deceive had been laid, the Acton had lain, but it is not ſo 
here. 2 Cro. 474- nen 

Holt Ch. J. Affirmation to ſuppozt the Action ought to be at 
the Time of the Sale, and there it is an Inducement to buy, and 
the Difference taken is good, where the Plaintiff may as welt ſa- 
tisfy himſelf as the Defendant; and Where it ſeth ol in the 
Conuſance of the Defendant, who affirths, Yelv. 20. Sciens ig 
ſupply'd by the Gerdict. | 5 be aA 4 

Dolben inclined, that the Aion lay, and that there was ſuch a 
Caſe in this Court ſeven Pears ago. TH R100 CNT O? 

Afterwards, in this Term the Caſe was argued again, and 
per Cur', the Action well lieth. 3 Cro. 44. Jones 196. 1 Roll. 91. 
Sciens omitted, and pet the Action lles 1 Sid. 146. 

Holt. That Credit given on the Affirmation makes the Ac- 
tion lie. þ Mo 
Eyres agreed on the Caſe, Jones 196. 


Judgment pro Quet'. 


Parkinſon's Caſe. 


on Francis Winnington pzap'd a Mandamus to reſtoze him to No Mandi- 
his Fellowſhip of Lincoln-College in Oxon, having been ex- pus for « 
pell'd thence about the Pear 83, and cired Appleford's Caſe, college. 
Mod. 82. where a Mandamus was grantev ; tis ttue, Mz. Ap- 3 e 1 -5 / 
pleford was not reſtozed, becauſe ft appeared upon the Return 
1 he was legally expell d, and 1 Sid. 71. Dy, Widringron's 
aſe. 
But Dolben J. ſald, that Mandamus was got by Surpꝛize, and 
ſo was Goddard's Cale, of which Winnington had a Manuſcript. 
But Holt Ch. J. ſatd, he had allo a Yanuſci:tpt of that Caſe, and 
his Banuſcript was otherwiſe; but it wag not of his own Ta- 
king, fo2 he did not then attend the Court. 
Ch. J. Pere is a Cliſitoz, to whom an Appeal may be, the Mat⸗ 
ter is only examinable befoze him, and no byhere elle. Such a 
| College is a Lay Coypozation, and if no particular Uiſito) be ap- 
pointed, the Founder and his Peirs are Uifito2s. It it be in Caſe 
okt an Eccleſiaſtical 02 Spiritual Cozpozation, and no Uiſitoz' ap 
pointed, the Biſhop of the Dloceſs is Aiſitoz, This is a pztvate 


11 Copponition, it no ap concerns the Publick, and we will not 
* F*3 grant any Mandamus, and ſo it wag ruled in this Court in Ai- 
, * loff's Caſe, who was Fellow of All Souls. | 

4 Dolben J. J remember Dy. Roberts's Caſr, who was a pooz 
» Pan, and the Court was very willing to have help'd him, but 
„ mMyLop Hale ſatd he could by no Means grant a Mandamus, fox 


that he had taken his Place ſubject to thoſe Terms; and * — 
i er 


——_—_— —_— Sw. Hum 
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were ſecret Conditions; and he could no moze complain of his (11 
Uſage, than a Man could do of an ill Award, to which he had (ub, 
mitted, And the Court agreed. | 

Contraof« Nota. Jt was admitted by the Court, that a Mandamus lieg 

>hool-m» to reſtoze a School-maſter 02 Pariſh-Clerk, 

Gl. Winnington urged, that in Appleford's Caſe, and in almo( 
all the others befoze cited, a Mandamus was granted, altho' the 
Party had not much Benefit by it on the Return; and he pꝛaped 
a Mandamus, and then they might make what Return they 
thought fit ; but the Court (aid they would not put the College 
to ſuch Charge to no purpole. 


Rex werſus Speke. 


Attainder re- | Oar: brought by the Bzother and Heir of Speke, to teverſe 
- wg by the the Attainder of Mz. Speke, M2. Dolben aſſigned fo; Erroz, 
| that there was no Arraignment, venit & petit auditum Indicka- 
ment præd. & ei legitur, &c. Et dicit quod ille eſt inde culpabilis 

& ideo, &c. 

Ch. J. Jt is good, and his Confeſſion is ſufficient; fo2 the Agk- 
ing him whether he is gutlty, o2 Not guilty, is to compel htm 
to anſwer, and to try whether he'll land mute; but when he con 
leſleth he is guilty, he need not be asked. 

Dolben J. It is ill. But the other Juſtices delivered ng 
Opinton, foz the next Exception was fatal, viz. that he was not 

asked what he had to ſay, why Judgment ſhould not be given 
againſt htm ; and perhaps he had a Pardon oz ſome other Mat. 
ter to have offer'd: And koz this Cauſe the Judgment was re⸗ 


verſed, 
Rawlinſon and Oriel 6g al. 
Show. 75. Reſpaſs fo2 entring bis Douſe and taking thence ſome 
Two Defen. | zandyz the two Defendants plead in Abatement, that 


ela there was a fozmer TUrit bzought againſt Oriel by the lame 
brem-ne. Plaintiff, fo2 the ſame Treſpaſs, &c. 
8 Goodfellow. They ought not to have joined in this Plea, fo? 
.be. Treſpals-may well abate againſt one Defendant, and ſtand good 
againſt the other ; but Oriel ſhould have pleaded it by Himſelf, 
14 KH. 6.3. Debt againſt two Executozs, and one of em pleads 
Miſnoſmer, 5 Ed. 4. 2. indeed, if the Matter pleaded in Abate- 
ment ariſe on the Platntift 8 Part, oz relate ta both Defendants, 
they may join, otherwiſe not, 13 H. 7. 18. 
Ch. J. Ik the Crit be abatable as to both, then both may 
plead it. And per Eyres J. it is abatable as to both, 3 Cro. 


4 667, 


_ 
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667. (Vide Hob. 137. 250. Winch. Entr. 892. 100. Sparry'g 


Cale.) 
Ch. J. Judgment againſt one Treſpaſſo2 is pleadable in Bar 


Pp by the others; a fortiori, Judgment with Satisfaction, Ad- 

Fi journatur. 

. Per Ch. J. and Dolben (obiter). The Statute of Frauds and Ante - 
'p Perjutics, which ſaith, that the Property of the Goods taken — L 


: in Execution, ſhall be bound only from the Delivery of the 
"0 (tit to the Sheriff, and not from the Teſte thereof, is to be 
underſtood only in Reſpeft of Purchaſozs of them: But in Re- 
ſpect of Executozs, where the Party dies after the Teſte and be 
foxe Execution, the Pꝛoperty ſhall be bound from the Teſte. 


fe Roe's Caſe, 

„5 BY 

4 | $ Mandamus was granted to the Mayo? of Briſtol to reſtoze Mandamus 

* A M2. Roe to the Office of Swozd-Bearer, — 

K - 

m Smith verſus Fierce. 

: 

Na Special Uerdit in Ejectment, the Caſe was thug, viz. A Tem de. 95. 
a A. ſeiſed in Fee, deviſed to B. and five others foz ninety. Beer 
n nine Pears in Truſt, to pay Debts and Legacies, the Remafit» Remainder 


der to I. bis Bzother in Tail, and if L. and his Heirs pay the oer in Tail. 
F Debts, &c. that then his Executozs ſhall aſſign to L. the Re. 
"= mainder to the right Yeirs of the Deviſoz; L. after the Death 
; of the Deviſo2 enters with the Conſent of the Deviſees koz nine- 
ty-nine Pears, and took the Pꝛoſits, and ſold part of the Land 
by Bat gain and Sale, and paid all the Debts and Legacies, ex- 
cept 131. and makes Leaſes to Strangers, with whom he Cove. Remainder- 
nants to levy a Fine, and then levies a Fine ſur Conuſance de MP ee, 


and levie 
5 . droit come ceo, &c. to the Ale of himſelf fo? Life, Remainder bine, the | 
ic || £0 bis Wife co her Life fox her Jointure (lt being found that he — way 

0 had 5co l. Poztion with her). Pe continues in ]Poſſeſſion fo2 a+ Quezce, if the 

» = bove five Pears without Entry 02. Claim by the Deviſees fo — — 
9 ninety nine Pears. The ſole Uneſtion is, it the Term fo? nine- 1,7; 
. | ty-nine Pears be barr'd by the Finc and Nonclaim. Term. 
* . Treby pro Quer'. 
4 It is not barr'd; Jf the Term koz ninety-nine Years were 
5 not diveſted and turn'd to a Right at the Time of the Fine le⸗ 


bled, tis not barr'd, fo2 the Fine could not wozk upon it. 

w | 7 J agree, that a Term map be diveſted and the Termoz have 
25 nothing left but a Right, but that muſt be by an actual Expul⸗ 

- ſion, contrary to the Aſſent of 2 Termoz. Vide 9 Co. _ 
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10 Co. 96. 2 Inſt. 519. That Tenant foz Years, by Statute, 
&c. may be barr'y by a Fine, if out of Poſleſſion; the Reaſon 
of the Bar is their Monclatm : But tis abſurd to fozce one in 
Poſſeſſlon to make claim, becauſe he Hath all in him, which he can 
gain by Claim; and none of the Acts of I.. hath turn'd the 
Cerm in our Caſe to a Right: His Cntry hath not, fo2 that 
was by their Conſent, and is therefoze rather an Aﬀirmation, than 
a Deſtruction of the Term. De ts but their Tenant at Will, 
entring by their Conſent. A. enters, clatming to hold my Land 
paytng certatn Rent, my Acceptance of it makes him my Tenant 
at Tlul; lo it Lefſee fo: Years (without ſaying how many) en. 
ters (0 of Ceſtuy que Truſt, oz Moꝛtgagoz, by Jmplicatton of 
Law. He, that enters by Conſent, can never be a TWrong-doer; 
if he had entred as a Diſleiloz, he would not have asked their 
Conſent, no2 have paid the Debts and Legacies. Jn Lite. Sect. 
70. you have the Reaſon of a Tenant at Mill, viz. It Feoffee be: 
kose Livery enters, he is Tenant at ill, becauſe he enters by 


the Conſent of the Feoffo2, and then his PoſſeMion ts the Joſſec. 


lion of the Feoffoz, 1 Cro. 302. Jones 315. And. 134. 

The Taking of the Pꝛolits, and ſelling part of the Land by 
Bargain and Sale to pay Oebts, &c. ts no dtveſting, fo2 the Bat» 
gatn and Sale diveſſs nothing, being but a Contract, and beſides 
the Lands in the Declaration were not (old. The letting to 
Under tenants, with whom he covenanted to levy a Fine, was on» 
ly to raiſe Money fo2 ]Iayment of Debts; allo tis not found 
that thoſe under Leflees cntred, and then 'tis but a bare Contratt. 
But admit they did, pet tis no diveſting, koz they pꝛetended to 
have but leven Years, fo2 the Leales were fo2 no longer Time. 
And pou will not make thoſe Leſſees w2ong+docrs againſt their 
C7ltlls : And thoſe Cnder-L caſes ſhall be taken to be made by 
the Licence of the Devilces fo2 ninety nine Pears, 2 Roll. Rep. 
285. 

Met admitting it ſhould be a diveſting, tis not ſo ex neceſſario, 
hut at the ECleitton of the Termozs fo2 ninety nine Pears, 6 
61,62 173. Latch. 75, 1 Leon. 121, And (o ts Blundel and 
Baughs Caſe, as it is cited in Latch. 53. Roll. 661. Litt. Sect. 
588, 589. 1 Sid. 458. Freeman and Barns's Caſe, And the bꝛing⸗ 
ing this Action ſhews that the Termozs do not admit themſelves 
to be diveſted of the Term. And Freeman and Barns's Caſe went 
upon the Difference, where it is a Cerm attending upon the In. 
heritance, it ſhall be barr'd, where in groſs not, and ours is a 
Term in groſs, viz. to raiſe Money to pay Debts and 'Lega- 
cteg, Which is not found to be done, and if it had, it is not ap- 
pointed to attend the Inheritance, but to be (urrendzed to him in 
Remainder, 

Obj. Chat L. had a Mind to diveſt the Term by the Fine. 

Auw. Tits not ta be regarded what L. intended, but what the 
Termo2s intended; if this ſhould be conſtrued to be a Oiveſting, 

I 


it 
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it would work a manifeſt Wrong and Beach of the Truſt repo- 
ſed tn L. by the Termozs, and thercfoze your Lozdſhip will not 
conſtrue it a (Wrong, tf the Caſe will admit of any other Con- 
ſtruct(on. | 

Obj. That Farmer's Cale in 3 Co. was adjudged upon the 

raud. 

1 Anſw. That was not the true Reaſon, fo2 at the Time of the 
Fine levied there was no Fraud, and at that Time it muſt ope- 
rate as a Bar, 02 not at all; but the true Reaſon of the Reſo- 
lution of Farmer's Caſe was, that it ſhould never be in the 
Power of the particular Tenant, by any Fine, &c. to defeat the 
Eſtate of his Leſſo2, becauſe of the Puvity between them. And 
the Leſſo2 hath Election to admit himſelf out of PoſſeMion, oz 
not. And 2 Bul. 138, 139. goes a little further, than J have oc- 
caſion to ute it. 

'Twill be tnconvenient to conſtrue it a Diveſting; as if Mort 
gago2 fo2 Pears having a Pind to marry his Son, levies a 
Fine, the Moztgagee is not barred thereby, as bath been reſolv- 
ed, and there the Woztgago? is Tenant at CLlill, as here L. ts. 
Tf J have a Mind to purchaſe an Eſtate incumbzed, J cauſe the 
Jncumbzances, as Terms attending the Inheritance, Judg- 
ments, &c. to be conveyd firſt in Truſt fo2 me, afterwarys J 
purchaſe the Land by Fine; this doth not deſtroy the (aid Jn- 
cumbzances, foz that would be to deſtroy and bar my own Secu- 
rity. | 

And tho' it be found that but 181. be unpaid, yet the Caſe is 
the ſame as if there were 1000 l. unpaid, and this Money can 


never be raiſed, but by this Term, which cannot be if the Ter- 
mo2s are barred, 


Gold contra. | 


That the Fine is a Bar within the TWlozds of the 4th of H. 7. 
which concludes Parties and P2ivies, ſaving ſuch Actions and 
Rights, &c. which ſhall firſt: come 02 deſcend to them after the 
Fine levied; and in this Caſe there is a pꝛeſent night, which the 
Termo2s have, and nothing but a Conſtruion upon the Statute 
can exempt them from being barred, which Chall never be made, 
but where there is a Fraud oz Jncapacity, oz no diveſting, c. 
An Interefle Termini may be barred, as in Saffin's Caſe, and Ma- 
ry Podger's Caſe, and that tho' it be cloathed with a Truſt to 
pay Debts, &c. as in Saffin g Cale. Farmer's Caſe was ad. 
judg d upon the Fraud and Jucopacityz but in our Caſe there is 
no Fraud found, and it ſhall not be intended, + Cro. Criſp's 
Caſe, 10 Co. 56. 3 Cro. 471. "WE! 

Alſo he cannot be a Tenant at Clill upon this finding, it being 
only that he entred by Conſent; but in Blundel and Baugh's 
Caſe it was erp2eſly found, that he occupy'd at Cill, and Entry 
by Conſcut veſts nothing, but af _ an Excuſe fo; Treſpaſs. 

2 


1 Inſt. 
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in the Caſe of Boſtary and Mulicr, Jn Blundel 
and Beugh'g Caſe, other Conſtructions than was made would 
have protected a Crong, but in our Cale to conſtrue it a Bat 
twill make good an honeſt Settlement; there they conſidered the 
Intent of the Parties, and were of Opimon, that if it bad ap. 
peat'd that either of the Parties intended it ſhould have been a 
Var, that it ſhould have been (oz and not that the Parties 

ſhoulld have Election, whether it ould be a diveſting, 02 no: 

The Term is diveſtey, fo2 that the Fine paſſeth the Eſtate in 
Poſſeſſion as well as the Remainder. 1nſt. 324. b. That a Fine 
is a Feoffment of Recozd, and wozks not by Map of Fradton, 
but ſhall catry the whole Eſtate, which is an Anſwer to what was 
obſeued, that the Fine ſhould not wholly looſe its Effect, but 
wozk upon the Rematnver only. | 

Ch. J. This Caſe differs from Freeman and Barns's Caſe, 
and tis very unreaſonable that a Fine lebied by him, that hath 
the Inheritance, ſhould bar the Term, which he himſelf hath crea- 
ted fo2 the Pꝛotection of his Inheritance, and let in the Incum⸗ 
brances. Saffin's Caſe and Oldford's Caſe differ from this Caſe, 
fo; in thoſe Caſes the Cntry was barred, 

1 Inſt. 112. Eſtate of Inheritance veſts in the Deviſee bekoze 
Entry. A Fine may bat a Term not diveſted in ſome Caſes, 
fo? the quieting of Poſſeſſtons, where it hath been long dozmant. 
Adjournatur, | 


Hitchin Pariſh in Hertfordſhire. 


z Mod. 2% (OUit in Spiritual Court to compel the Plaſntiff to pay a 
cee Tax foz the Repatr of his Pariſb Church, he moved fo? a 
Chapelof Prohibition, ſuggeſting that there was a Chapel of Eaſe within 
E. ſe. the lame Pariſh, which had parochtal Rights, and that he and all 
thoſe, whoſe Eſtate, &c. had, Time out of Mind, paid to the 
Repalr of that Chapel. 

Tremain. There ought to be no Prohibition. Hob. . Glaſſe 
and Bromny, that it is diſcretionary in the Court, whether they 
will grant a Prohibition, oz no, in this Cale? And there was a 
Caſe between Paltry and Brown in Hale's Time, where the Platn- 
tiff in the Pꝛohibition was infozced to try, whether the Chapel 
had parochial Rights, oz no? And it appearing in this Cafe 
that the Chapel had been out of Repair fo2 fozty Years, and no 
Divine Service in it fo2 all that Time; the Court deny'd a Pro- 
1 tho Chapel-CUlardens and other Officers had been pear⸗ 
v choſen. 


2 Wilkins 
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Wilkins aud Wilkins. 


Aſe. Plaintiff declares, that he being poſſeſſed of divers Show. 7. 
S Goods did deliver them to the Defendant, in Conſidera- — m 
tion of which the Defendant aſſumed to ſell them and accompt f02 Goods. 
them, and avers, that de did neither ſell, which be might baue Pics, be re- 
done, n02 accompt fo2 them: Defendant pleads in Abatement, naht Kean. 
that the Plaintiff ought to have bought Accompt, and not Caſe, 
fo2 that the Defendant was the Plaintiff's Fatoz and Bailiff ; 
the Plaintiff vemurs, 

Caſe doth not lie, foz that we can have no Allowance fo2 Fac- 
tozage, bad Debts, &c. 

Goodfellow contra. Mhere a Facto2 makes an expreſs 1I20- 
mile to accompt, Caſe 02 Accompt lies. 1 Roll. Rep. 52. Dy. 20. 
Woodly's Caſe ſeems to favour the Plaintiff's Election, to have 
the one oz the other Action. 11 Inſt. 172. And the Charge of 
Faftozage ſhall be recouped in Damage. 

Ch. J. It will be inconventent to permit an Aﬀton upon the 
Caſe by Reaſon of the Trouble and Length of Accompts. 

Dolben contra. That Caſe lies, becauſe an Action of Ac- 
compt is a tedious and troubleſome Action. 

Eyres J. Difference where Poney is delivered to traffick ge- 
1 where it is to be laid out in particular Commo- 
dities, 

That the Low Hale would rejeft Adions upon the Caſe, where 
Matters of Accompt came in Queſtion, but Kelynge Ch. J. did 
admit it in his Time. 

Ch. J. I the Factoz hav covenanted under Þand and Seal, 
Covenant would have lain, becauſe that's of a higher Nature, but 
Caſe is not ſo. 

Dolben. CTis the lame Trouble to try Matters of Actompt 
in an Action of Covenant, as in Caſe, Adjournatur. 


= Lewis and Weekes. 


Des in B. R. upon a Judgment given in the Hundzed-Court, —.— 2 
the Declaration begins with the Judgment, am doth nat ber pleaded 
let fozth the Plaint, and mentions the Judgment to be coram to D-br, on 
ſeQatoribus, withowt naming them ; and alſo it doth not appear agg, in 
in the Declaration, that the Cauſe 'of Aftion arole within the Count, the 

Jurisdiitton. There was a Gerdick fo the Planet, and moved Pio” 

in Arreſt of Judgment. by —_—_ 


he: = Bel TT OO 2 a 


any Proceed- 


£ Ch. j. The not Shewing the Plaint, which was in the infertox ings, n 
, = Court, is aided after Gerdi; ſecus upon Demurrer, and fo of **<vp*ricc 


ood after 


the erdict. 
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Award Bond, 


Poſt. 


Hob Fac, 
Polle (lion. de 
novo, 


1 Show 60. 


Stat of Win» 
ron, 

Hue and Cry, 
Robbery. 


Vide Poſt. 


the other Exceptions: And as to the Objection, that it appearg 
not that the Cauſe of Aﬀton aroſe within their Jurtisdiction, that 
ſhall be intended to have been given in Evidence. An Crecutoz 
bungs Debt foz Rent-arrear in his own Time, but ſets not 
forth what Eſtate the Teſtato2 had, yet help'd aftcr Cerdict, 
1 Sid. 

Eyres accord. Altho it be an Jntendment of the Title. gg 
to the Caſes in Mirror, cap. 1. Sctt. 3. and 2 Cro. 184. Noy 123. 
9 — are not after Aer pick. 

The Statute 16 & 17 Car. 2. helps all after Uerdi#, 
where the Night hath been try d. 
Judgment pro Quer'. 


Short and Maynard. 


Ebt upon a Bond to perfozm an Award, the SubmiMon was 

ot all Matters to the Time of the award: The Award 

being made in October, was that one of the Parties (ould re 

leaſe all Aﬀtons in December following ; yet per Cur', it is good, 

unleſs it be ſhewn that ſome new Cauſe of Acton interven' d, and 
Judgment pro Quer' ſur 5 


Dogget 3 Roe. 


Uit ruled ſur Motion, That if the Sheriff doth not return an 
Haberc Facias Poſleſſionem, the Plaintiff map have a new 
Habere Facias Poſleſſionem. And ik a Man be put in ]ofſcſfion 
by Uirtue of ſuch a CUrit, and atter be diſturbed by Cltolence, an 
Attachment map be granted, fo2 tis a Contempt to this Court. 
And becauſe the Juſttces of Peace would not relieve the Party, 


that complain d of ſuch Diſturbance, they were . to attend 
the Court. 


Young verſus The Hundreds of Sarum, Totrum, and 
Mudbury. 


N an Action on the Statute of Winton after a Uerdit fot the 
Plaintiff it was moved in Arreſt of Judgment: 1. That it 
is not ſaid in the Declaration, that the Robbery was commutted 


in the Highway, but only prope the Þighway. 


2. 'Tig-alledged to be apud quendam locum prope faire mile 
gate infra Hundred' przd'. And Hundred' præd' refers to fait 
mile Gate, and not to the quendam locum, fo that it doth not 
appear * the Robberp mas within the Pundzed. | 552 

3. 


— F — 


Anno 1 W. & M. in B. R. 8 


3. 'Tis not averrd that the Robbery was in the Day-time, 
Cur', To the firſt, it is Matter of Evidence, and after aUer» 
dit it ſhall be intended to have been given in Evidence. 2. Dun: 
dep prædict. refers to both. 3. Jt needs not to be averr d to 
be in the Day time: And Raſtal and Co. Entr. do not mention it 
to be in the Highway, oz in the Day-time. 
Judgment pro Quer”. 
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Shurtleworth and Garrett. 


Ndebitatus Aſſumpfit againſt an Exccutoz fo2 a cuſtomary Fine lodebirzews {+ . 229 | 
to be paid on the Oeath of the Lozd, and it is latd two Afuwpic dna 
(Ways. 1. On a Pꝛomile of the Teſtatoz generally, 2. On a cugomary / e 38. 
(pcctal Pꝛomiſe by the Teſtato2 to pay. Fine due to {4A g. 
6 Thompſon moved in Arreſt of Judgment, (the laſt Term) that GLA IL. wot? 
Fo the Ation did lie, 2.1246. 550 
= That this Fine don't ariſe by Contract of the Party, but by | 
= Cuſtom out of the Land, and Cuſtoms fo? Fines vary. 
= That this is not like a Fine of a Copyholder, but is due on 
I ©F* the Death of the Lo, and ariſeth in Reſpect of the Tenure, 
25 ond may be compared to Relief oz Aid to marry his Daughter, 
&c. fo2 which Cale doth not lie. Jones 329. 2 Cro, 598. that 
Caſe don't lie thereon, becauſe it ſavours of the Realty. 
An Indebitatus Aſlumpſit don't lie on a Policy of Aſſurance oz 
Bill of Exchange. That no ladebitatus Aflumpſit lieth where 
the Cauſe of Action is grounded on a Cuſtom, 
Hoyl contra. Debt lieth foz a Relief, fo2 it's like a Flower 
fallen, and Relicf doth not ſavour of the Realty, foz2 then Debt 
would not lie during the Continuance of the Jnheritance. 
It the Fine had not been reaſonable, oz the Term ended, this 
would have appeared upon Evidence, and is good after Clerdict ; 
otherwiſe it ſcemeth on Demurrer. Indebitatus Aſſumpſit fo 
Rent is good after Uerdi#, fo2 the Court will intend an crpzeſs 
S Pꝛomiſe. An Indebitatus Aſſumpſit lieth fo2 the Fine of a Free- 
/ = hold-Leaſe ; and ſo fo2 the Purchale⸗Money of Land, and our 
2 Caſe is not ſo ſtrong, as the Caſe of Rent, foz here (s no real 
Contra#, Debt lies fo2 the Fine of a Copphold. 
Holt. It doth not follow that an Indebitatus Aſſumpſit lies, Poſt. ; 
e F becauſe Debt lies; where Mager of Law doth not lie, there an 
t 5 Indebitatus Aſſumpſit don't lie, and it is miſchie vous to extend it 
0 * further than Slade's Caſe ; fo2 an Indebitatus Aſſumpſit is laid ge- 
nerally, and the Defendant can't tell how to make his Defence, | 
© FF but Debt is laid moze particularly. 
[ 4 Dolben. It is no Miſchief, fo2 a Tenant knows the Cuſtom, 
( | and the Platntiff cannot recover moze, than he pzoves to be due 
by the Cuſtom, and an ladebitatus Aſſumpſit lieth foz a — 
OK. 
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Holt. An expꝛeſs Pꝛomiſe to pay Rent due will not alter the 
Nature of it, (o as to intitle the Party to have an Indebitatus 
Aſſumpſit : But to that Dolben J. anſwer d, that it was other 
wiſe adjudged in this Court in Hale's Time, 
Now, (this Term) by thzee Juſtices againſt Holt. Tt was ad 


judged that an Indebitatus Aſſumpſit lteth fo2 the Loꝛd of a Copy 
bold Mano? fo2 a cuſtomary Fine. 


* 
16. 


Ven. 29. Sarlefield and Witherly. Ante 45. At Serjeants- 
9 Inn in Flectſtreet. 

Bill of Ex- * upon a Bill of Exchange dzawn by the Defendant 
— betng beyond Sea upon a Merchant in London: The 


1 Declaration lets fozth the Cuſtom of Merchants, that if a Bill 


er liable, of Exchange be refuſed and pzoteſted at the End of two Months, 
that the firſt Dꝛawer is chargeable, &c. And ſhews how the Vill 
came to him by meſne Jndozſements, averring that the Ocfendant 
dꝛew this Bill, and that the ſame was refuſed : And that he pro- 
teſtavit, ſeu proteſtari cauſavit, the (aid Vill at ſuch a Time, 
which was after the two Months, &c. The Defendant pleads 
that he was no Merchant, and traverſeth the Cuſtom, that the 
firſt Dzawer ts liable to the Action of the Aſignee of the Vill, 
&c. Plaintiff demurs, and ſhews fo2 Cauſe that this Plea a- 
mounts but to the General Iſſue, and that he cannot traverſe the 
Cuſtom, becauſe tis the Conſequence of the Aſſumpſit; and to 
= maintain the Demurter. 3 Cro. 201, 250. was cited, that the Con 
Li ſideration of an Aſſumpſit is not traverſable, becauſe it amounts 
bt! pless amount bUt to the General Iſſue. (Nota, This is true of a Conſidcra- 
10 to the gene- tfon executed, not of a Conſideration executozp as the Diverſity 
7 8 japkcs was cited, is in 3 Cro. ſupra.) 
Hoyle contra. In many Caſes one hath Election to plead a 
Matter, oz give it in Evidence. Dy. And this is a ſpecial * 
Action, and in it the Conſideration 1s traverſable, foz it ts ma. 
terial; but J agree, that in a gencral lndebitatus Aſlumpſit, the EY 
Conſideration is not traverſable. 
1 What to be Ch. J. Pollexten. Jt map be either plcaded ſpecially oꝛ given 
19 4 pleaded and in Evidence, and that to avoid the Jnvolving a great deal of 


what cviden. 


ced. Matter in the Iſſue. 

Another Exception to the Plea was, That the Defendant can- 
not plead that he was no Merchant, fo2 the very Taking up of 
— and Dzawing a Bill makes him a Merchant to this 
£ Urpore, 

Ch. J. Pollexten. Jt is a merchandizable Act, and hinders 
him from Pleading that he (s no Merchant; alſo the Cuſtom is 
lald foꝛ Merchants and other Perſons negotiantes. 

Hoyle inſiſted, that the Declaration is not good. 1. Bec 
the Time of pꝛoteſting is lald by the Cuſtom to be at the“ 
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two Months, and the Plaintiff hath alledged the Pꝛoteſting to 
be after the End of two Months, and lo hath not purſued the 
Cuſtom. Sed non allocatur. 
1 2. 'Tis proteſtavit ſeu proteſtari cauſavit, which is uncertain ; 
fed non allocatur, fo2 if he had pleaded Quod proteſtavit, he 
micht have given tn Evidence that the Publick J2otary did it: 
qs if A. and B. be bound to pay at (ſuch a Day jointly and ſeve- 
rally, in an Ackton againſt A. be pleads ſolvit ad diem, he may 
give in Evidence that B. pald it, per Ch. J. Pollexfen; Aud the 
Judgment was reverſed, fo2 that he is a Merchant by the Ta- 
king up of Money and Dzawing the Bill. 


Durdant and Burchet. (Burcher verſus Durdand. 
2 Ven. 311.) A Serjeants-Inn #2 Fleet-ſtreer. 


Rro2 out of the King's Bench in Ejeckment. Jt was ſound Oc conti. 
J by Special Gerdict to this Effet, That A. ſetſed in Fee $9 er! 9227, 
made bis CUltll, and the Clauſe of it, which made the Cale, was, g. tes execu- 
J deviſe to my Couſin H. during the Life of J. all my Lands up- . 
on Truſt, that J ſhall enjoy the P2ofits of them during his Life, 
and after his Deceale to the Heirs Males of J. now living, oz 
uch other Þeirs Male oz Female, as he ſhall have at the Time 
bol his Death. J. hath a Son at the Time of the Deviſe, and Iren viven- 
whether this Son takes by Purchaſe was the Queſtion ? "I 
Treby. The general Queſtton is, whether the Fine and Sur- Vent 3, 
render deſtroy the Rematnder to the Heirs Male of R. D. * N 334- 
2. Jf the Remainder to the Heirs Male of R. D. then living, Jon 9% 
= veſts in the Son, 02 if it be a contingent Remainder, 
Obj. That the Wozds, then living, is a Deſignation of a par- 
ticular Perſon. | 
Anſw. J deny it, fo; it is a Contingency, and the Son then 
living took not p2eſently, but ſuch Son, as was alive at the Fa- 
7 _ Death, lo of a Devile to the next of the Name of the 
| $1 ſtatoz. 
| = Four Things are to be conſider'd in this Will. 
= 1. The (Uo (Heirs). 
* 2. The Mods (now liding). 
. The whole Claule together. 
, F* 4+ The Intent of the Deviſo2 upon the whole Till, 


Wo To the firſt; Heir, is one that ſucceeds to the Right of Blood 
ol his Anceſtoz ; we have no adopted Heir in our Law; and ſince 


Bracton's Time, the Rule hath been non eſt hares viventis. 


3 There is no Jnſtance of an Heir's Taking by Purchaſe, in the 
3 Lite time of his Anceſtoz, by Devile, 

* To the ſecond, (now living) Jf thoſe Mozds cannot ſubſiſt 
0 they muſt be rejected, they maks the Abſurdity and Jntricacy, 
1 ar; 


* 8 a 123 > 5 8 a £ 7. ; AIP 1 
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lullt. 25 One deviſcth Gavelkind Land to his eldeſt Heirs, the 
Law rejeits eldeſt. Deviſe to his Executozs, when the Party 
is alive, is void. Oo if Ocvilee had no Heir Yale then living, 
ſuch Clozws had been void, Hob. 65. Greens Cale, 

Obj Heres ſometimes denotes a Perſon during the Life of hg 
Anceſtoz, as in the Statute 25 Ed. 3. of Treaſon; and in ay 
Aﬀion of Treſpaſs Quare fil' & hxredem rapuit. 

Anſw. This 1s an impzoper Senſe, and that it ought to be 
taken in the afozementioned Senſe. Vide Fleta, lib. 3. cap, g. 
Quod nomine hxredes omnes heredes comprehenduntur nati & 
naſcituri. Inſt. 20. b. accord', Here (Deirs now living, and 
ſuch other as he ſhall have do no moze denote a certain Jerſoy, 
than the Nati & Nalcituri in Fleta, 02 the Procreati and Procrean- 
di tn 1 Inſt. 20. 

To the third, (Hetrs) being in the plural Number, it cannot 
be reſtratn'd to a particular Perſon ; tho Deir comprehends Peirs, 
yet etrs cannot be reſtrain'd to a ſingle Peir only; allo this is q 
Deviſe tn Remainder; but J agree, if it had been of a pzeſent 
Eſtate, it had been moꝛe reaſonable to have ſtratn'd it to the Con, 
ſtruction they would now make of it, fo2 tn that Cale, without 
ſuch Conſtruction, it could by no ]Poſſibility take Effect. 

As to the CUrit of Trans' quare fil' & hxred', &c. that of Ne. 
ceſſity muſt be underſtood of an Heir apparent. Jf we conſtrue 
(Heirs now living) to be a Deſignation of the Perſon of the 
eldeſt Son, pet to help the Dekendant it muſt be conſtrued like 
wiſe in the plural Number, fo2 that the Tail ts now ſpent, ſo 
(Dcirs) muſt firſt be taken fo2 (Heir) and then that (Deir) hall in. 
clude Heirg. All CUlowws ought to have a certain Stgnification, 
that Deeds and (ills may be certain, and this is the Reaſon of 
the Law in atfiring a certain Stgnification to CUlo2zds. 

In (Uills we muſt not expect Caſes craitly to quadzate ; but 
T (hall cite ſome Caſes that come very ncar to the Reaſon of this 
Cale. Perk. Sect. 506, 507, 508. Dy. 333. b. Chapman's Cale, 
2 Leon. 70. that to the next, that are of the Name and Blood, 
makes an Eſtate tall. Hob. Counden and Clerk's Caſe, 1 Co. 
66. 3 Cro. 453. 2 And. 37. Archer's Cale, 3 Cro. 453. Sid. 
193, 194. 2 vid. 23,51. 148. Devile to the Peir of his eldeſt 
Bother (who was an Alien), and the Deviſe rather adjudged 
— than that it ſhould be conſtrucd a Deſignation of the 
Ierſon. 

To the fourth, The Intention of the Deviloz was, that it 
ſhould be a contingent Remainder to H. fo2 if he had otherwiſe 
intended, he would have calld htm by the Name of Godſon 0! 
Deir. 

That the Tlozds (ſuch other) are relative, which ſhews that 
(Heirs) mentioned befoze were not intended to denote a Perſon in 
certain; and accoding to the other Side, the CUlo2ds, — 

2 Deits, 
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Þcirs, &c. muſt be intended of pzoper Heirs, elle there can be 
no Cſtate-tail. | | 
another Reaſon why he deviſed it to H. during the Life of ]. 
1 was to luppozt the contingent Remainder, fo2 there can be no 
, Reaſon given fo2 this, if he had not intended it to be a contin- 
1 1 gent Remainder. | | | 
2 Summers contra, pro Defendente in Error. 
| The Devile is to the right peirs of J. now living, and ſuch 
= other Heirs Male and Female hereafter to be bom. . 
, Cldeſt Son in common Parlance is Þeir, as in the Writ of 
) F. Raviſhment of Gard Quare fil & hæred', &c. ln trans quare 
conſanguineum & hxred', &c. Nullus hæres viventis means no | 
moze, but that he cannot ſucceed to the Inheritance; but in le- | 
gal Proceedings, where the Father and Son are named toge- 


op” IE TT 


« | ther, he is named Heir. Vide the Caſe of Pybus and Mitford. | 
= Covenant to ſtand ſciſed to the Ale of the . Males of the | 
q Body of the Covenantoz, and of his (Uife Jane; the Covenan- 
* to2 had a Don bp his fozmer Wife, yet it was reſolved that the 
_ Don by Jane took by Purchaſe in B. R. in Hale's Time. 
i Jf the (Wow Apparent had been in the Till, it had been clear 
1 fo2 us; and the Wows (now living) are as ſtrong and as plain 
o | 2 Deſignation of the Perſon. | 14 
ie Obj. That it is (peirs) not (Heir) and (o not intended to de- | 
he © © ſcribe a particular Perſon, | 
. Anſw. The Wozds (now living) make it as clear, as if it 
o 5 were (Heir). Leaſe ko; Life, Remainder to the prefent Heirs 
n Males of J. S. Ik J. S. die, leaving one Þeir only, he ſhall take. 
. There is no ſuch nice Deſcription requiſite in a Will, as a 
of Devile to J. S. my Son (the Devilo2 having two Sons of that 
B+] Name) is good. Low Cheney's Cale. 
ut A Deviſe will carry an Eſtate by Jmplication; as a Devile to 
is A. after the Death of his Mother. So croſs Remainders are 
E. good by Implitation, as to two Siſters, and if they die without 
W. b Iſſue of their Body, the Remainder over is an Eſtate-tail by 
_ o Implication. Hob. 32, 33 A Deviſe to a Stock 02 Houſe is 
-1 good, Rex and Mellin in B. R. in Low Hale's Time, Iſſue and 
of | ; Heirs were reſolv'd to be all one in a Willz and if it were to the 
"yl — Male now living, without Doubt it would be an Cſtate- 
: ail. 
the By The Mops (now living) are not to be rejetted : We cannot 
it conſtrue it to be a contingent Remainder, foz that is never done 
it but in Caſe of Neceſſity. 
0 Obj. That if he take it, it muſt be only fo2 Life, 
Anſw. The Mom Heirs is not only a Deſcription of the Per- 
hat ſon to take, but alſo a Limitation of the Eſtate to be taken : 


That the Mom Heir compyehends all Þcirs in infinitum. 2 Roll. 
uch Tit, Parols 253. 1 Co. Archer's Caſe is not like the Caſe iu 
ww, Fo X 2 Roll, 
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Roll, there the Intent that the Father ſhould take nothing ap: 
pcars, fo2 tis to the [eirs of the Body of luch heit, but not (a 
in Roll. 

The Ufowws (now tiving) reffrain to the firſt Perſon. Inſt, 29. 
that Heir includes Heits. 

Dete we are in Caſe of a CCill, where pzeciſe Noms are not 
requiſite, which is info2ced by the Tos (And foz Want of ſuch 
Heirs, to ſuch Hetrs Males and Females, &.) 

Conſlruction ottight to be made atcowing to the Intent of the 
Devilo!z, 2 Cro. 449. y Co. Sunday's Caſe, that doubtful 
_—_ of Limitation in a Citi may be hclp'y by the lubleguent 
cCloms. 

Obj. The Caſes in Leon. Hob. and Perkins ante. 

Anſw, The Tode (now liviig) vdiſttirgutſh our Cafe from 
thoſe, and this Caſe is of a CTltlk. 

Obj. Dy. . Chapman's Cafe. 


Antw. Chat Cafe ts fox me, foz there tis a Device to the next 


of the Name, &c. which is no better Deſcription than (Hetrs 


now living): And in Dyer thofe Mods make an Eſtate tall a 
fortiori tit ore Caſe, | | 
pollexten Ch. J. TY ft were (Tue Male now living) tho' in 
a Deed, it had been good, as a Leate fo2 Life, Remainder to the 
ſite Mate of B. then [fbing, B. having but one Son, be ſhall 
clearly take, 

Sir Robert Atkins. The Mozos now living, differ not from 
the lod (procreatis), the Intent of the Deviſee was to refpect 
htm, who ſhould be Heir at the Time of his Death. 

Pollexfen. Mett Neceſſty occaſions contingent Remainder. 

Adjournattr ad prox' Term pro ulterior” Argumento. 


Vide 2 Ven. 311. Adſudged, that the Son bo2n at the Cime of 
the Death of the Deviſoz took a Remainder in Tail by Pur⸗ 
chaſe, and the Judgment given in B. R. foz the Plaintiff there 
was amrmed in the Pouſe of Lo2dg. 


Edleſton verſus George Speak alias Petty. 


Moss A Trial in B. k. fo} a great Eſtate in Wiltſhire, which the 
Ap ena, Platuttff claſm'd as Heir at Law, and the Defendant by a 


wor co bete. Tull: The Jlatntiff, in proving bis Pedigree, would habe gf- 
abc by avy ven in Evidence the Anlwer of an Jntant by his Suardlan to a 
8 ill in Chancery (which was admitted on all Sides to be no 
IG chte bindiug Evidence) but the Court doubted whether ft Chould not 
— + os be read as Evidence, and the Credit of ft Tcft to the Jury, and 
8 the Defendant's Counſel inuaing flrenuouſty that tt otght not 
to be read; Eyrcs J. went to the Court of Common Pleas ta 
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know their Opinion, and all the Judges there were of Opinion 
that it could not be read: Then the Plaintiff gave in Evidence, 
that at a Trial between the Defendant and J. N. the Defendant 
bad given in Evidence a Deed — compebending that, &c. but 
the Defendant's Counſel ſaid, that it could not be now given in 
Cvidence, that the Defenvant at another Trial had given ſuch a 
Thing oz Deed in Evidence, becauſe the now. Plaintiff wag no 
Party to the fozmer Trial: And Finch (aid, it is a conſtant 
Rule in Caſe of Depoſitions, that the Advantage of em is mit 
tual, if they can't be read on the one Side, they ſhall not be reap 
on the other ; but here that, which was given in Evidence at the 
Trial between the Defendant and J. N. is no Evidence againf> 
the now Platntiff, and therefoze it ſhall not be Cvidence again(t 
the Defendant, but per Curiam, the Reaſon that Evidence given 
at one Trial cant be Evidence at another, unleſs it be between 
the lame Parties, ts, becauſe thep are Strangers to it; but in 
this Caſe the Oefendant was a Party, and likewiſe hath the 
Deed in his Cuſtody, and if the Tlitneſſes Don't recite it truly, 
he may p2oduce the Deed and ſatisfy the Court, but the Deep 
ts not in the Plaintiff's Power, and (o the Evidence was an- 
mitted, | ; 

The Plaintiff having proved his Pedigree, the Defendatit pzo- 
duced the Mill of Dame Ann Speak, whoſe Title was admitted, 
whereby the Lands in Mueſtion were deviſed to him, on Condt- 
tion that he Chould change his Name from Petty to Speak, and 
the lil was publiſhed and executed accowing to the Statute, 
but one Butter, one of the CUitneſſes to this CUI, (wore that he 
was alſo a CUitneſs to another CUlill of the (ſais Dame Speak, 
which was made afterwards, but that one Redman toze off the 
Witneſſes Names, and (hewd him his own Name, and then 
thiew a Paper into the Fire, and told him that was the Laſt 
UUill of the ſaty Dame Ann, and ſo the Paper was burnt, 
whereupon a Queſtion aroſe, but it was not debated, whether 
the ſaid Tlill ſo burnt was a Revocation of the kozmer, fozal⸗ 
much as the Contents were not known, which is a like Point 
with that in Baſſet and Noſworthy's Caſe ; and a poung Woman 
[woze there were two oz thꝛee other (ills, that were later than 
that pꝛoduced by the Defendant, and that ſhe was a Titnels to 
them, but did not know what was become ot em: But in ſho2t, 
a ſubſequent TW! was ſhewn, wherein there was a Diſpoſition of 
the (ame Lands ta the ſame Perſon, under the ſame Condition 
of changing his Name from Petty to Speak (which ſhew d the 
Teſtattix's Mind was not alter d, but there was a Clauſe of Re- 
vocation of ail founer Chills in it, and it appear'd that the Clit- 
neſſeg to it were directed by the Teſtatrix, who was ſick, to go 
out of the Chamber into the Hall, which they accowingly did, 
and there they ſubſcribed their Names, and it appear'd on the 
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[i Evidence that there was a ſmall Space between the Hall, and fir 
Steps, which lead to the ſaid Chamber, in which the Lady was, ſo 


that ſhe could not ſee the CUittneſſes (ſubſcribe, &c. unleſs ſhe 


went to the Chamber-Doo2, and put one Foot out, and one of 
the Nit neſſes (woze the Lady (ate in her Chatr next the Fire all 
the Time, and did not move towards the Oooz, and altho' the 
Caſe of Sir George Shier's was urged, which was thus, Sit 
George being in his Bed, and the Curtaing dzawn, the CUitnef, 
ſes to his Null came into a Room nert adjoining, and there (ub. 
fcribe, &c. but between Sir George's Chamber and the Room, 
where the CUlitneſſrs ſubſcribed, &c. there was a Pair of Glaſs, 
Doozs, and two 02 thzee Pains in it bzoke, ſo that if Str George 
had look'd that CUay, he might have (een em ſubſcribe thꝛo the 
holes in the Glaſs-Oo02, and that was adjudged a good Sub, 
ſcription in the Pꝛeſence of the Teſtatoz, within the Statute of 
Frauds, &c. and tt was not pꝛoved that Sir George did undzaw 
the Curtains 02 look that Map; but there was a Oifference be- 
tween the Caſe at Bar and Sir George Shier's Caſe, foz in our 
Caſe the Teſtatrir could not have ſeen the CUttneſſes, altho' he 
had look'd that Map: And Eyres J. laid, that Pꝛeſence ſhall be 
tunderſtood Uitew, (o that this CTlul, in the p2inctpal Caſe, not 
purſuing the Method appointed by the Statute, was adjudged 
votd to paſs the Lands: But the Plaintiff s Counſel would 
have it to be a good Kevocation, tho' not a good CUill eſpectal- 
ly, It containing a Clauſe of Revocation of all other Mills; 
However, the Court ſeem'd to be of Opinton, that a Revocatfon 
ought to have the ſame Ceremonies, as a Till, altho' in the 
Clauſc of the Statute concerning the Revocatton of Mills, the 
Signing and Subſcribing of the CUitneſſes is not required to be 
in the Pꝛeſence of the Teſtatoz, koz the Statute takes equal Care 
to pzevent Fraud, &c. in the Revocation of Mills, as in the 
making of em: And in this Caſe the Diſpoſitton of the Eſtate 
is the lame with that made in the fozmer Till, ſo that the Cel 
tatrir did not intend it ſhould be a Kevocation, unleſs it (ould 
be a CUill alſo, and the Clauſe of Revocation (as Eyres ſatd) is 


but a Dcrivener's Fozm. 
And a Special Aer dict was found, 


No Mead. Tremain moved fo? a Mandamus to the Spiritual Court to 
{en compel em to put their Seal to Letters of Adminiſtration, they 
Spice! Having decreed Adminiſtration to his Client: The Caſe was 
(one to.cxe- thus, viz. the next of Blood refuſing to take Adminiſtration, 
own enten. the MPydinarp Decreed tt to the pzincipal Creditoz, accozding to 
es. the Cuſtom of London; but becauſe the Credito2 would not enter 
into a Bond to pay all Debts, as well of Recozd, &. as Debts 
on (imple Contract, equally pro rata, they refuſed to put their 
©cal to the Letters of Adminiſtration: But a Mandamus was 


2 | denied, 
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denied, and the Court ſaid, they could not oblige the Spiritual 
Court ta execute their Sentences, if they would not them- 
ſelves. 


The Caſe of my Lord Lovelace Chief Fuſtice in Eyre, 


and ſeveral, that had made Deſtruction in the For-, 


reſt of Dean. 


Dey appeared by Habeas Corpus cum cauſa, and the Cauſe 
F of their Commitment appeared to be upon the Warrant 
of my Lozd Lovelace, Chief Juſtice in Eyre of the Fozreſt, which 
was ſent and executed by a Meſſenger, upon their having Mood 
and Timber of the Fozreſt found in their Yards. 

Powel Serj. fo2 the Puloners. By the Charter de Forreſta, 
and 1 E. 3. c. 8. and 7 R. 2. cap. 4. Mo Man ſhall be impꝛilon d 
befo!e a Pꝛeſentment at the Swanimote, and the Chief Juſtice 
in Eyre is within thoſe Statutes, and reſtrained thereby from 
impuloning, and he cited Regiſter de B. 80. Fitz. Nat. Br. 67. C. 
to the ſame Purpoſe. 

Attorney-General contra. The Commitment is good, J a- 
gree, the Statutes and the Books cited are of Writs ground» 
cd on the ſaid Statutes, but thoſe Statutes do not extend to 
reſtrain the Chief Juſtice in Epre, who is the ſupzeme judicial 
Officer, but thole Statutes intend to reſtrain the miniſterial 
Officers, as Fozreſters, {Uarders, &c. and they, tis true, can't 
impziſon befoze Pꝛeſentment by the (aid Statutes. 

This Commitment is alſo good, becauſe it appears by the 
Return, that they were taken in the Mano, viz. Timber, &c. 
of the Forreſt was found upon them: The Body ſhall. be taken 
immedtately upon aſſarting, and the cutting down Timber any 
Mood of a Foreſt is an Aſſarting. The Oifference between the 
Power of the Chief Juſtice, and the miniſtertal Officers of the 
Forreſt is like that, which is between a Juſtice of the Peace and a 
Conſtable; the Peace is bzoke ſcilt', the Conſtable, if the Peace 
be broke in his Pꝛeſence, may ſeize and carry befoze a Juſtice 
of Peace, but can't commit; but a Juſtice of Peace may com- 
mit in luch Caſe, and that notwithſtanding there wants ſuch a 
particular Power in his Commiſſion. 1 Roll. 534. Chfef Jul⸗ 
tice in Eyre may commit out of Court, and the univerſal J2ac- 
— * is the beſt Jnterpzeter of an antient Statute, agrees 

Holt Ch. J. The Statutes cited, tis true, doth not erclude 
the Chief Juſtice in Eyre from committing, till Pꝛelentment by 
erpeſs TTloꝛds; but yct he is within the general Mozds of em. 
Nota, The Tozds of 1 E. 3. 8. Church · warden, and other Mint 

ſters, 
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lers, the TTloms of 7 R. 2. are, None ſhall be taken 1 by any Ot. 
ſicer of the Forreſt. 

['yres J. An Excuſe 02 Juſtification of an Jmpziſonment 
ought to be ſhewn by the [arty committing, it the Forreſt Law 
144 juſtifics the Commitment. Leon. 218, Kullel's Cale; and J 
RAY conceive clearly, that the Chief Juſtice cant commit, but on 
nl | where the Party 1s taken in the Manoz, ſcilt' with bloody Hands 

i V2 with Clenifon in the Forreſt, oz in the Act of cutting down 
1 Trees, &c. but if Timber be found in my Pard, which was cut 
FB! in the Foxreſt, that is not in the Mano, to which Dolben J. and 
1 the reſt agreed, 
bl [ Pemberton Serj. ſaid, altho' one be taken in the Manoz, yet 

[1 the Chtef Juſtice in Epre can't cammit, fo2 he can ground his 
(Uarrant on nothing but a Pieſentment, but Holt thought bg 
might on Oath made, that was taken in the Manoz. Jt wag 
likewile agreed by all, that it was irregular, in as much as that 
| be lent a Mellenger with the Tlarrant (J conceive by Reaſon of 

the Statute K. 2. none (hall be taken by any Officer, &c. (but the 

| | Judges did not declare wherefoze) And per totam Cur', the ar- 

1 rant is illegal. 
| 
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Attorney General obſcected, that it was not, and that they 


| ought to (ue out their Tritt of Mainpaize ; pet afterwarys the 
14 Court diſcharged the Puloncrs. 
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1 Mod. 283, Dohibition to the Spiritual Court was moved foz, upon 
1 their refuſing to admit Pzoof by one UWitnels, of JIay- 
WI . ment of a Legacy. 
fuled inthe Holt. TTle will not grant a JIzohibition, Dolben contra. We- 
bene Cauſe one Citneſs is (uffictent in our Law. 
pb Eyrcs. It hath been often denyd, becauſe the Conuſance of 
„the Cauſe doth oziginally belong to the Spiritual Law; and if 
you are grieved, you have your Remedy by Appeal. 5 
 Dolben. That's no Remedy at all, becauſe thoſe, that you are | 
to appcal to, judge by the (ame Law. and will refuſe your ſingle ; 
CUlitneſs; and lo a Man map be compelled to pay twice, and in 
luch a Caſe a Pꝛohibition was granted upon lolemn Debate in 
the Time of my Lo2d Hale. 
Apon a ſecond Motion it was ruled, that the Party ſhould de- 
. clare upon the JIohibition, that the Point might be ſettled, 


/+164* 172» Vide Hob. 188. that there ſhall be a Pꝛohibition, but vide the 
latter Cales contra. 


vue of In an Ation on the Statute of Þue and Cry againſt the Þun- i 
Winton died. Uremain moved in Arreſt of Judgment, that the Occlara- ; 
2 tion was ill, becaulc it concluded contra formam Statuti. Uhere⸗ ; 

2 as 1 
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as there arc two Statutes, viz. Wi inton, and that of Elizabeth. 
S.4 non allocatur, fo2 the Action ig grounded ſolelp upon the Sta- 
utc of Winton, and that of Eliz. is but dirccto2y, 
2, Exception. That the Declaration is above a Pear aſter 
the Robbery. 
Cur. That's well enough, if the Oziginal be bzought within 
the Pear, .fo2 perhaps the Defendant hath ſtood out Joceſs, and 


lo may keep the Jlaintift above a Year befoze He can declare a- 
Hainſt him. 


Rice verſus Pidgeon, 


CUrit of Erro2 out of the Marſhalſea, upon a Judgment — of a 
there in Caſe, fo2 (os bꝛought by a Butcher, who (in 
518 Declaration) lays a Colloquium of the Plaintiff, & de una 
quarta parte Vacczx Vendibili; and that the Defendant ſaid, that 
the Cow, of which the Quarter was part, died of Calving, per 
quod he loſt his Cuſtomers, and the Plaintiff had Judgment. 
The firſt Erro2 aſſigned was, that there wanted an Averment, Y*clacation 
= that the Cow was dead; and Dolben J. ſatd, there ought to be“ * 
luch Averment: But 3 Cro. 83 2. was cited to the contrary. 
Dolben J. Tt hath of late been ruled contrary to that Caſe 
that there ought: As ik an Action be bzought fo2 theſe TUo2ds, 
> A. killd B. there ought to be an Averment that B. is dead. x Sid. 
51,52. Cited to the contrary, 
B Cur'. The laying Loſs of Cuſtomers is too general; but if 
it had been laid, that he did erpoſe a Quarter of a Cow to 
* @alc, and by Reaſon of thoſe Uows he loſt the Sale, then it 
would have been aittonable ; but as it is now laid, it is not, and 
* therefoze the Judgment was reverſed, 


Gibb verſus Tiſom. 


] : : 
Crit of Crro2 out of the Court of Vork. The firſt Erro? — iD 
| aſſigned was, becauſe the firſt Pzoceſs was a Capias, and went, there, 
no Summons : But upon (tew of the Recozd, it appeared there 

was an Attachment returned the ſame Day immediate. Cur. 
y That's good enough. 
+ E: 2, Error, The Declaration is againſt the Defendant as in 
e { Cuſtody, whereas it appears that he was bailed. 

| Cur. In Cuſtodia is Surpluſage and ridiculous, but no Cr- 

702; and Judgment affirmed. , 

1s 
1 ; Y Trevilian 


nnn. 


162 Termino Sancti Michaclis. 


Trevilian and Scacomb. 


1 Show. 80. (OCveral Outlawzies were pleaded in Abatement, upon which 

veveral Out. D the Plaintiff demurr'd, 

pleaded, This Plea is good, fo2 altho' a Man can't plead double Pleas 

makes it dou- in Bat, pet he map plead (everal dilatozy Pleas. 1 Inſt. 304. 

= 0 Ch. J. That Book is to be intended of ſeveral Dilatozies at 
ſeveral Times, and one after another, but not at the ſame Time, 
but Tremain cited Vaughan's Caſe, Paſch. 25 Car. 2. K. B. Rot. 
25. that ſeveral Outlamies may be pleaded at the ſame Time; 
but per Cur', the Plea is ill, fo2 the Doubleneſs and Judgment 
was given foz the Plaintiff, Niſi, &c. | 

2 Nota. Ch. J. (aid, Jt was not neceſſary to plead an Outlaw. 


ty to be under Seal, koz it was (ufficient, if it be pꝛoduced un- 
der Seal. 


Brandley and Milbank. 


Obligor joint L Rroz aon a Judgment in C. B. The Caſe was, A. and B. cn: 
aad leveral. [I, ter into a Bond jointly and feverally, in which they bind 
themlelveg, their 5 &c. A. dies. In Debt againſt his 
Deir he pleads that B. ſolvit ad diem, and it is found againſt 
him, and Judgment enterd generally, Quod Quer' recuperet de- 

tum. 


Judgment a> Hoy l aſügu d (6 Erroz, that there ought to be a ſpecial Judg⸗ 

Tia dene ment, and not a general one, 1 Cro. 437. Poph. 153. Jones 88. 

or (p:cial, but admitted that Plow. 440. Davic verſus Pepys is, that there 
ſhall be a general Judgment; but the Calves befoze cited, and (e- 
veral others, are contrary to Plow. 

Curia. The Judgment (s good, and (f it had been as Hoyl 
would have it, it had been ill. Vide 2 Roll. Tit. Heir, that there 
ought to be a general Judgment in ſuch Cale, unleſs the Plain⸗ 
tiff pzaya a (pectal Judgment. 

Ind the Chief Justice (aid, ag to Bowyer's Cale in Poph. 
that wag iu a lea ta a Scire Facias, and iu that Caſe there ſhall 
nat ke a gencral Judgment, becauſe he is there charged ag Ter 
tenant ; and the Reaſon of the Difference between the Pleas of 
an Exccutoz and an Heir, is, becauſe. tha Heir and the Land 
are bound by the Bond, but not the Executor: fa Judgment ſhall 
be general, on Nihil dicit by the Þeilv. And Judgment was af- 


firmed, Niſi, &c. 
But Dolben haxſitavit. 


4$ Lee 
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Lee verſus Baſhpole. 


8 in Conſideration that the Plaintiff having a Debt concerns 


due to him from J. S. a Stranger, had fozbozn to ſue him den poſt noc 
at the Defendant's Requeſt ; the Defendant, fo2 the Conſidera- rraverſable in 


tion afozelaid, pꝛomiſed to pay, &c. and did not ſet fo2th the agg 
Jalace, where he had fozbozn, and therefoze ft could not be tried: 
There was Judgment by Default in C. B. and upon a CUrit of 
Erro2 in B. R. that was alledged to reverſe the Judgment; but 
per Curiam, it is luſſicient, to: the Conſid:ration being paſs'd, 
it is not traverſable, and therefoze it is not neceſſary to lay a 
JIlace, but the Defendant ought to take Advantage at the Tr{al 
on Non Aſſumpfit, it there wag no Conſideration, 

2, This Pꝛomiſe don t appear to be by Criting, and then, by 
the Statute of Frauds and Perjurtes, it don't bind the Defen- 
dant, becauſe 'tis fo2 the Debt of a Stranger. 


Curia. This is never done in Pleading, but ought to be Plea or Proof. 
pꝛoved on the Trial. 


And the Judgment was affirm'y, 


Duppa verſus Gerard. 


Ebt fo2 Fees of nighthood, and the Plaintiff intftul'd . Show. 18. 
himCſclf as Gentleman Acher to the King, attendant on 1 
the King, and ſect kozth a Cuſtom to have 5 J. of every one, that bog. 
is made a Knight, Judgment pro Quer', and it was ſatd by the 
Chtef Juſtice, that it was ſo adjudged lately in C. B. 


Nota. It was alledged that Gerard was made a Knight vo- 
luntarilp. a 


Coleman verſus Sherman. 


B. aud C. in Conſideration of ſuch a Rent reſerved by a » Show. 79. 
Deed-JIoll conceſſerunt & dimiſerunt to the Plaintiff, > gg 
and on this Covenant in Law the Plaintiff bꝛought an Aon a. joint Cove- 
gainſt A. and aſſigned fo2 Breach, that A. and another by his or in Law. 
Command, enter d on the Plaintiff; and he ſhew'd firther, that 
A. B. and C. had nothing, but that one D. was ſeiſed in Fee: 
The Defendant comes and traverſes abſq; hoc, that A. and ano- 
ther by his Command, enter ' d; to which the Platntiff demurs. 
Gold pro Quer. 1. The Traverſe is ill, foz it ought to be 
ably; hoc, that A. and another, 02 either of them, enter d. Jt is 
objected, that it is a joint Covenant, and therefoze not well 


Y 2 brought 


Order of Sef. 
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bzought againſt A. only. Anſw. Jf it had been on an erpyeſg 
Covenant. it had been joint, but here it is on the Covenant in 
Law; the Bzeach is alſo aligned in an Ac of the Defendant hun. 
ſelf ; And whereas it (s objected, that it ſhall be intended to be 
joint by Reaſon of the Mod (Demiſe) he ſald, ſo it ſhould be in 
Ejetment, but not in Covenant. 

Darnel contra. An Adlon of Covenant on a Covenant in 
Law doth not lic, unleſs there be an Eſtate to fix it to; but 
here the Plaintiff hath ſhewn that the Defendant hath no Cſate 
in the Land demiſed, and tho' it might be good by Judenture. 
by Reaſon of the Eſtoppel, pet not here, being by Oced-]Poll, 
Note. Hole, Clearly, Covenant lies on the Tod (dimiſit) Hob, , 

Holder verſus Taylor, Fitz. Nat, Br. Tit. Covenant, that an Ac. 
tion of Covenant lics on a Covenant in Law, altho there be no 
Eſtate, if the Covenantoz himſelf enters, and he cited Treport's 
Caſe. A. and B. join in a Leaſe by the Mozd (Demiſe) B. hath 
nothing. An Action of Covenant don t lie againſt B. if A. hath 
a Title to demiſe (to which it was (aid, that in the p2incipal 
Caſe none of the Leſſees had any Thing). Ch. J. Chen an ac 
tion ought to be bzought againſt 'em all together. 
Gold. The Bzeach being laid on a perſonal Ack of A. is good 
againſt him only; and the Ch. J. agreed, that a Covenant, which 
18 joint in it ſelf, ſhall be taken (everally, when the Bzeach align: 
ed is a ſeparate Act of one of the Parties: But A. the Ocfen- 
dant traverſeth his Entry, which is good, altho' it be abſq; hoc, 
that he and the other, by his Command, enter d, and doth not 
ſay nec aliquis corum. | 
Tuverſe on Gold inſiſted, that thoſe are ſeveral Bzeaches, viz. the Entry 
Ann 5 gy of A. and the other ; but Curia contra, that it is but one Bꝛeach 
dif... And the Traverſe good; and the Chief Juſtice took this Diffe: 
tence, viz. in a ſpecial Plea, as here it is not neceſſary to tra: 
berſe, nec aliquis eorum; otherwiſe on a general Plea, as in 
Debt on a Bond againſt two, quod non ſolverunt, it is neceſſa⸗ 
ry to ſap, nec aliquis corum; ſo in Waſte non fecerunt vaſtum, 
nec aliquis corum, &c. 


Rex verſus Fairfax. 


18 A Ozder was made by the Juſtices of the Peace, at their 

Fore pn  Quarter-Scions, to compel a Man to take an Ap- 
ſions ro rake pientice. | 

_ 1 7 Powel Seti. moved to quaſh it, becauſe Juſtices of the Peace 

bandry. have no (ſuch Power: The firſt Statute concerning this Matter 

is 5 bliz. c. 4 ſect. 25. and then 43 Eliz. c. 2. ſet. 5. as the 

Juſitces ſhall ſee convenient, and theſe CUlowds (if any) enable 


the Juſtices, but thoſe CUows do not; fo2 the Statute 1 Jac. 
' | c. 25. 
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c. 25. ſect. 23. had been needlels, if the 5 Eliz. oz 43 Eliz. had 
given ſuch Power befoze, J confeſs the general Pzattce is a- 
gainſt me, but that ſeems to be founded on the Reſolution of 
the Judges mentioned in Dalton; but Twiſden J. ſaid, there ne- 
ver was any ſuch Reſolutton. Obj. That if the Juſtices have no 
ſuch Power, that Law will have no Effet, Anſw. The Chutch- 
wardens may raiſe a Stock to put out Appzentices, and with 
that the Juſtices may put em to ſuch Maſters, as conſent to take 
em; and he laid, that ſuch a Power in the Juſtices would be in- 
conventent, koz a poo? Lad may be kozced on a Perchant, Atto}- 
ney, &c. who ſhail have no Security, that a Thief, Enemy, oz 
infetious Perſon ſhall not be put upon him. Vide Pine's Caſe 
29 & 30 Car. 2. B. R. by the Advice of all the Judges, that Jul⸗ 
tices of the Peace have no (ſuch Power. 

Somers Dolicito) General contra, De inſiſted on the common 
2arice ever ſince the Statute, and cited Sid. 99, 411. and the 
Clauſe of the Statute foz raiſing of Boney was, that they 
ſhould do it where none in the Parich were able to take the Ap⸗ 
prentice without. 

Ch. J. The Raiſing of a Stock ſeems to impozt, that the 
Maſter ſhould have ſomething with his Appzentice ; and the Jn- 
* aloze⸗ mentioned will follow, if it ſhould be other⸗ 
wile. 

Per Dolben. An Alderman o2 Merchant may employ ſuch Ap- 
pentice in his Ritchin. 

Ch. J. Pe muſt be bound to a Trade. 

Dolben. ſugbandzpy is no Trade, yet they are often put to 
Husbandmen, and it ſhall not be pzeſumed, that Church-war- 
dens, &c. will put Rogues 02 diſeaſed Perſons upon any Man. 
Vide the Caſe of the King verſ#s Jellifer, in Chick Juſtice Foſter's 
Time, and the Courſe in Chief Juſtice Mountague's Time: And 
ag to what my Bzother Powel ſaid, that the Pꝛadice wag found- 
ed upon the Reſolution of the Judges, in Dalton Juſtice, Cro. and 
Hutton, in their Circuit delivered their Opinions, that the Jul⸗ 
tices ot Peace had ſuch a Power, which is much antienter, than 
Dalton. And as to Pines Caſe, ſeveral of the then Judges told 
=, - were of Opinion contrary to what Twiſden repoꝛted to 
the Court, 

Gregory J. The Juſtices of the Peace have ſuch a Power, 
and, if a Maſter happens to have an ill Appzentice, he hath his 
Remedy by Appeal to the Seſllons: And the Jnconventence would 
be great to interpzet the Statute ſo, as to give Power to the 
Juſtices of the Peace to raiſe Money to put out the poo? Chil⸗ 
dꝛen, fo2 then they might raiſe great Sums, and put them ta 
Merchants, &c. 

tyres J. CUhrre a Statute gives a Power, it gives all 
Things neceſſary to the Erecutton of it; ſo by giving _ 

0 
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Power to put out, it gives them a Power to compel the Taking: 
And ca by 3 Juſtices againſt Holt (who retained his Opinton) the 
Juſtices have ſuch a Power; but the Oxder was quaſhcd, becauſe 

it was made oziginally at the Seſſions, where it ought to have 
come thither by Appeal. 
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Broad werſus Piper. 
Mod. 168, * in Spiritual Court foz 10 8. as a Yoztuary (the Party 
— by Caf vecealed leaving a perſonal Eſtate of 40 l.) And after Sen. 


tom only, tente there, it was moved here to2 a Dꝛohibition, upon Suggel. 
| tion of the Stat. of H. 8. and that there was not any Cuffom in 
: the Pariſh to have a Yoztuary. 
N Roc ſhewed Cauſe that there ought not to be a P2ohibition 
after Sentence, and eſpecially where the Spiritual Court hath 
0zininal Conulance of the Cauſe, Vide 2 Koll. 318. 12 Co. 76, 
Hob. 79. that where it appears not that the Spiritual A ourt 
hath not Jurisdiction, no Pꝛohibitton (hall go after Sentence, 
and a Moztuarp is of a Spiritual Mature, altho' it be a cuſto- 
mary Duty, 2 Inſt. 491. Stat. de circumſpecte agatis: If one ſue 
fo2 Money due upon a Modus, 02 fo2 an anttent Compoſition 
in the Spiritual Court, there ſhall not go a Pꝛohlbition. Hob. 
249. 2 Inſt. 610. 1 Cro. 237. where the Court was divided. 
Raſt. Entr. . Sid. 263, a PNohibition denied in the Caſe of a 
Mortuary; but there the Queſtion was, cui ſolvend'. Vide 
3 Cro. 151. a Mohibition granted where the Suit was fo2 a 
Mortuary. | 

The Rule given by the Court in this Caſe was to declare in a 
Þ2ohibition, but that the Sentence ſhould ſtand as to the Obla 
tion (fo2 which there was a Sutt as well as fo2 the Moztuarp) 
and the Reaſon why ft was tnſiſted, that the Sentence ſhould 
ſtand fo2 the Oblation, was, becauſe to2 that the Platntiff (Mould 
recover his Coſts. 
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lngleton verſus Burges. 


1 Show 27, Reſpaſs fo2 taking Turf and Stone. The Dcfendant 
. pleaded that J. S. was ſeiſey in Fee of an antient Mel. 


Common of lunge, ta which Common of Turbary did belong, and laid a 
1 Pavilege a tempore cujus, &c. to dig Stone, &c. on the Com- 
an Eaoppel mon, and fo bzings down a Citle from J. S. to him; the Plain⸗ 
by Verdict. Qiff traverſeth the Pꝛelcription, the Dekendant rcjoins, that in 
an Aition of Treſpaſs bzought againſt him by one of the Plain⸗ 
tiff's Jſſue was join'd on the Preſcription, and it was found a- 
— and relics on the Eſtoppel, to which the }Ilaintiff 
murs. 


1 Hooper. 
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Hooper. That the Plea is ill: 1. Becauſe the Pyeſcription 
to dig Stones is laid in groſs, and not as belonging to an an. 
tient Meſſuage, and then it cant paſs to the Leſſee by the 
Leaſe. 

Curia. Altho' it is not ſaid ſpectan, pet it ought to be (ntend- 
ed on the whole Reco2d to be appurtenant. 

2, Exception. That the Uſage to dig Stones is laid larger 
than the Preſcription, fo2 the Pꝛeſcription is to repair the an- 
tient Meſſuage, and their Juſtification is, that they took em to 
repair their Tenement. 

3. Exception. That it is not alleged, that there were any 
Quarrics open, which is too large, fo2 thereby they map dig 
thwughout the whole Common. a 

(The Court inclined that it was ill) As to the Eſtoppel, Hooper 
ſaid, they are not favoured in the Law, becauſe they ſuppzeſs 
Truth, that no Perſons are bound by 'em, but Parties oꝛ JÞz- 
vies to the Recozd. Bro. Eſtate r4. 33 H. 6. 51, 52. that he be- 
ing join d with the other ſhall be puvileged from the Eſtoppek. 
Litt. ſect. 672. 

Tremain contra. That Tenement and Meſſuage is the ſame. 

Holt. Tenement is larger than Meſſuage, and if they are 
employed on the G2ound, they are employed on the Tenement, 


but not on the Meſſuage. 


Tremain. Pou can't take Advantage of this Exception, be. 
cauſe tis waved by pour going over and traverſing the Pꝛelcrip⸗ 
tion, as in a Juſtification fo: Common, altho' the Defendant 
doth not (ay, levant and couchant, yet if the Platntiff traverſcth 
the ]Neſcription, without taking Advantage of that Fault it the 
Plea, it is good. 

Curia. It is clearly aided by a UerDict, but it is ill in this 
punctpal Caſe, becauſe on Demurrer, and you ought to p2ove 
that it is aided by the going over and replying. 

Tremain. As to the Matter in Law ; that in perſonal Actions, 
where the Perſon is once barr'y by Gerdict, he is fo2 ever con- 
cluded. 6 Co. Ferrer's Cale, 

Holt. The Meaning of Ferrer's Caſe is, that it is a Bar fo: 
the ſame individual Thing; but here is a new Cauſe of Action. 
13 E. 4. 2, 3, 4. there one Treſpaſs is a Bar to another by May 
of Eſtoppel, but that is fo2 taking a Clillain, but that is ground 
ed perhaps on the Reaſon of the Favour of Liberty. 7 H. 6. 8. 
In Treſpaſs on an Iſue, whether ſuch a one died ſeiſed, a Uer- 
dick was a Bar to another Action of Treſpaſs by Wap of Eſtop- 
pel, becauſe there Iſſue was join d on a Batter in the Realty, 

As ta the Seffion of Littleton befoze cited, the joining can't 
122ivilege as a-Releale by one, who afterwards joins with ano- 
ther, that Releaſe is pleadable to both; if this had been in a 
real Action, where there might be Summons and Severance, 
there tis admitted it would be an Eſtoppel. 


Hooper. 


edges ogy os 
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Hooper. There is a Difference between an Eſtoppel and a 
Releaſe, fo2 the firſt bars the {Perſon from ſpeaking the Truth, 
but the other doth not. 

Dolben J. Ferrers Cale is not like this, fo2 here is a new 
Cauſe of Afton, a new Crelpals; but tn Ferrer's Cale 'twas 
another Action koꝛ the lame Treſpaſs, And the Court was en: 
tirely againſt Tremain. 


ContraPacem At another Oay Judgment was given fo2 the Oefendant, fo? 

27 a Fault in the Declaration, fo2 being in Treſpaſs Quare clau- 

King. * ſum, &c. tali dic & anno Car. 2. with a Continuando to ſuch a 
Day in the Reign of Jac. 2. ft concludes contra pacem Domini 
Regis nunc, which was ruled ill upon a general Demurrer, fo2 
contra pacem refers to the Treſpaſs, not to the Continuando, and 
then tis as if no contra pacem had been at all, which is Subſtance, 
and bad upon a general Demurrer, And that it is Subſtance, 
18 pꝛoved by the Stat. 16 & 17 Car. 2. which by erpzeſs Woods 
aids it after Clerdit; (o that it appears by this Statute, that 
it was not aided by Clerdi# bekoze that Statute, which it would 
have been, if it had been but Fozm. The common Clay ts ta 
conclude tam contra pacem dicti nuper Regis, quam Domini Re- 
gis nunc. 


»„— 


Fitzgerald and Clanrickard. Poſt. 


1 56 Rro2 in Dower out of B. R. in Ireland, where the Judgment 
Warrant of was given by Confeſſion, &c. 


Arrorvey, or 1, Error. That there is no Entry of the Admittance by Guar- 


Admiſſion of 


Gini, © dlan on the Roll, Bro. Gard. 7, 17. 
Nc. to be 2, Error. A. B. comes per J. S. Attorn' ſuum, omitting ſpe- 
1 cialiter admiſs per Curiam (this was on the Plea-Roll.) Old. 
0 Entr. 35, 36. 1 Roll. 303. 29 Aſſ. 67. 4 Co. 53. Hutt. 92. 
| 3 Cro. 158. 
Nota. Jn this Caſe, on Diminution alledged, there was a 
Rule of Court certificd, that there was an Admittance, ut intra. 
Mo. 434, 447. Roll. 787. Leon. 164. 
Dolben, to the firſt Erroz. It appears that (he pleaded per 
Guardianum, and it is certified that there was an O2der fo2 Ad- 
nuttance, &c. 
Holt, to the ſecond Erroz. It appears by the Recowd, that 
ſhe was admitted, and therefoze tis Matter of Fozm only, and 
it is in Dower, which is favour'd. Vide 2 Saund. 94. 
Diminution. On Diminutton alledged, an Ozder 02 Rule of Court there 
was certified of the Admittance, which was, that Ellenor Fitz- 
gerald was admitted by Guardian, whereas the Action is bzought 
Miſuomer, per Dominam Ellenam Fitzgerald, which the Court inclined 
was ill. 


+ 3. Error, 


6 
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3. Error. The Plea is quod ipſe non poteſt dedicere, whic 
refers to the Guardian, and it otight to be quod ipſa non pore 
dedicere, Kc. 

Holt. It is well enough. Eyres. Tf ipſe had been omitted, 
lt had been good, and therefo2c falſe Latin in Surpluſage will 
not vitiate.' 

Holt. Ipſe being in alters the Senſe, but twas admitted by 
all, that it had been good, if | had been left out. 

At another Day Holt Ch. J. ſaid, Jt is not aſſigned fo2 Erro2 
in this Caſe, that there is no Admiſſion per Curiam, but only 
that [ ſpecialiter admiſs | is omitted, and that is not Erroz, if 1: 
was lo in Fact. Vide Raſt. Entr. 366. and Tit, Age 26. 

Dolben J. There are ſeveral Pꝛecedents where tis omitted. 

Hole Ch. 7. On the common Ertoz pou can't afſign no ad. 
miſſion per Curiam. 

Hytes J. In the Reſolution of Rawlins's Caſe, it appears 
that a Reco2d of the Admiſſion per Guardian, is not neceſſary. 


a 2 


Motion, that (whereas a Scire PFacias had iſſued out againſt the 1egic 
Tertenants, on a Judgment, and they had pleaded ne unques % on, 
ſeiſic, and Iſſue found againſt them, and Judgment foz the Plain Nietz hs 
tiff) the Elegit might be ſtopped on bzinging the Monep info Court. 
Court; koz 1f the Elegit were taken out, and the Lands ertend- 
ed, we might have the Lands diſcharged by Scire Facias, and 
bunging the Money into Court; granted. The like Motton was 
lately granted in C. B. 


Wait verſus Perkins. 


Rohibition mov'd fo2 on a Suit in the Spiritual Court, f02 a suit for Seat 
Seat in a Church, the Plaintiff ſuggeſts that it is an anttent in * — 
Scat belonging to ſuch a Houle Time out of Mind, Sc. And bed. 
alledged, that Reparation hath been of it by him, and all thoſe, 


_ Eſtate he hath in the ſaid Houſe; and Pꝛohibition granted, 
iſi, &c. 


Dove verſus Martin. 


A action of Debt againſt two, one of the Plaintiffs dies » Stow. 56. 
befoze Clerdict, and after the Uerdict paſſedz and then a ——— q 
Motion was made to ſet aſide the Uerdict, becauſe the Aon before Ver- 
was abated; and the Queſtion was, if it can be ſet aſide upon 4. Afton 


Motlon, 02 whether it ought to have been pleaded in abatement, 
Puis darein Continuance? 
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Ch. J. Tf it be abated, then the Court vill let the Clerdict g. 
ſide, but why cannot you bung a Crit of Erro, and aſſign it 
fo) Erro in Fa, and have it debated on the CUrit of Crroz, 
whether it be abated, 02 not? (1 bid. Worral gs Cale 

Nota, There's a Caſe in Sid. . where a Difference is taken 
between an Action founded on a Tot, and one founded on a 
Contrait; in the fozmer Caſe it is not abated by the Death of 
one of the Defendants) but it was ruled in the punctpal Cace, 
that the Uerdict ſhould be (ct aſide, niſi cauſa, and that the Aﬀion 
was abated, Hob. 162, 281. 

Tf it be abated, any one as Amicus Curiæ, may move to have 
the Clerdict (ct aſide, even the Defendant himſelf, 


Court will not grant a new Trial oz a ncw (Urit of Enquiry 
upon every Crceſſiveneſs of Damage, but only where they are 
cxtravagantly Exceſſive. 


Hudſon and Fiiher. 


Ne dcviſeth Lands and Chattels by his TUill to ſcvcral 

Petſons. Jt was ruled by the Court, that no Pꝛohibi⸗ 

tion ſhall go in any Manner to the Ecclcſiaſtical Court, to re- 

rain the Pꝛobate of the ill, fo2 the Pꝛobate doth not affect the 

Devile of the Land, altho' Eno 346. was objected, to which 

— — Wiki that it had been adjudged contrary to that Cale 
ever ſince, 

Dolben J. Firſt a Pꝛahibition in this Caſe was granted ab- 
ſolutcly, then it was granted only quoad the Lands, but fo? 
theſe many Pears laſt paſt, no P2ohtbition at all hath gone. 
2 J. agreed, and it was ruled that there ſhould be no ]220- 

ition. 


Stephenſon and Erherick. 


1 was Judgment upon a Demurrer, and a TUrit of En. 
quiry was executed and returned, the Plaintiff thinking 
he had too little Damage given moved that he might Diſconti- 
nue. And 1 Cro. Earl of Oxford's Caſe, and Leon. were 
cited by Winnington, that he might diſcontinue, fo2 the Judg⸗ 
ment upon Demurrer is but the Award of the Court, and but 
interlocutozy. | 

Vide 11 Co, Motralt's Caſe, If either Party dieth, the Ac- 
tion, aftcr ſuch interlocutozy Judgment, abates. Vide 1 Saund. 
23. One map diſcontinue after a Spectal Gerdick. 


E | Thompſon 
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Thompſon contra, Here is not only an interlocuto2y Judg- 
ment, but the Ring's TUrit awarded to inquire is returned. | 
Criſp Serj. contra. (The Court cannot give leave to diſcon- | 
tinue in this Caſe, becauſe both Parties are out of Court, fo2 
they have no Day, & tranſit in rem judicatam, but in Caſe of a 
Special Uerdict, the Parties have a Day over, and are in Court, 
that a Scire Facias lieth upon ſuch a Judgment upon the Death 
of the King. Raſt. Entr. 144. becauſe the Parties are out of 
Court. Vide Sid. 16. As to the Caſe in 1 Saund. ſupra, That | 
was upon a Demurrer befoze any Judgment entred. And a (Writ ö 
of Inquirxp is a judicial TUrit, Dy. 195. pl. 37. that cannot dil 
continue, and no Pzecedent can be pꝛoduced of a Diſcontinuance | 
after Judgment. | 
Holt Ch. J. It is diſcontinuable by Conſent, but not without 
1 Roll. Tit. Diſcontinuance. That tis not diſcontinuable by the 
Court after Cerdic, without the Defendant's Conſent, which 
doth not differ from this Caſe : And twas ſaid, if the Plaintiff 
ſhould on Purpoſe omit the Continuances, the Defendant may 
enter then without his Conſent, and the Defendant may bzing in 
the CUrit of Enquiry, if the Plaintiff do not. | 
Dolben and Eyres J. The Plaintiff in this Caſe cannot dil. 
continue, and there is no Difference between this Caſe and that 
of a Dilcontinuance after Uerdit, And Dolben ſald, he hap 
two 02 thace Caſes to the ſame Purpoſe, and it would be vexa- 
tious and Milchievous to diſcontinue in ſuce a Caſe, 


* Ab Ar 2 — — 


Skinner and Crouch. 


HT Reſpaſs bꝛougbt by J. S. againſt the P2octo2 of the Univer- Privilege of 
ſity, f02 Goods ſeiſed by him going down the River to n be 
Sturbridge-fair, the Duty to the Untuerſity not being paid fo2 picedcd; and 
them: The Defendant pleads the Pzivilege of the Univerſity. = F 
Alter this the Aition abates by the Death of the Plaintiff, and cmd 
his Executozs bzing another Action againſt the ſame Defendant chercby. 
lo the ſams Creſpaſs, the Defendant at the Time of this Aion 
bought baving lekt the Antverſity: And now the Defendant 
uu that the Pzivilege of the Univerſity might be allow'd him 
the Court, upon Motion; and that he might not be put to 
the Charge of Pleading it ſpectally. | 
Thompſon oppoſed it, fog that the Pzivilege of the Univerſity 
extends only to Perſons reſident, which the Defendant is not 
2 * the Untverſity, and taken a living in the ; 
Country. | 
2. The Paivilege ought not to be allow'd in this Caſe, foz the 
Univerſity caunot be Parties and Judge in their own Cauſe, and 
10} a Duty due to themlelves. ® 
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Grove contra. To the firſt Objeitlon, Anſw, That the De- 
fcndant was a Member of the Amverlitp at the Time of the 
Trelpals committed. 

To the (ccond, agreed that the Clice-Chancelſoz cannot try his 
own Cauſe, but he may depute his Bailtff o? Steward to try it, 
and lo tt is uſually done. 2 Sid. 121. And it being chargeable 
f.2 us to plead our Charter, we p2ay it may be allowd us upon 

otton, 

0 — J. Tt is diſcretionary in the Court to allow the Pil. 
vliege of the Anwverſity upon Motion, oz no; and the Defendant 
ought to have this Puvilege, being (ued foz a Matter done by 
him as ]I2ccto2 of the Untverlity. | 

Holt Ch. J. Paivilege reſpects the Perſon, not the Cauſe, and 
you ought to plead it; and then it will pꝛoperlp come befoze us, 
whether the Defendant not being a Member of the Univerſity at 
the Time of the Action bzought, is intitled to his Puwvllege, fo 
that he was a Member at the Time of the Fat done. Ruled per 
Cur', that the Charter be pleaded. | 


Scounden and Hawley. 


Ovenant upon Articles of Agreement, one of which wag, 
That whereas the Plaintiff had infozmed the Defendant, that 
Bradſhaw, one of the Regtcides, was Mo2ztgano? of ſuch and 
ſuch Lands, which Diſcovery the Plaintiff had made, to the Jn- 
tent to intitle the Duke of York to thoſe Lands, as foxfeited by 
the Attaindcr of Bradſhaw, (whereag in Truth, Bradſhaw was on- 
ly Truſtee of the Cerm toz another), The Defendant covenants 
to obtain a Gant of thoſe Lands from the Duke of York to the 
Plaintiff, within ſuch a Time, and Aſſigns fo2 Beach, that the 
Defendant had not pꝛocured ſuch a Gzant, &c. The Defendant 
pleads, that at the Time of the Articles entred into, the Duke of 
York had no Jntereſt o: Title to the Lands, the Plaintiff de. 
murs. 
Eyres J. Thc Defendant is bound by this Covenant to pꝛo⸗ 
cure a Gzant from the Duke, tho' the Duke were not intitled; 
but it is clear, that if the Truſtee of a Term commits Treaſon, 
it is a Fozfeiture in Law of the Term, tho Ceſtuy que Truſt hath 
an equitable Right to it, 4 
Dolben J. The Ceſtuy que Truſt hath ſuch an equitable Right, 
and in (uch Caſes it is uſual to grant the Land to him upon 
Petition, but in Stritneſs of Law the King is intituled to the 
Lands, and you are bound by this Covenant to pꝛocure ſuch a 
Gant, as the Duke might make. on | 
Holt accord'. The Defendant is bound to pꝛocure ſuch a 
Gant, Et valcat quantum valere poteſt; and it was adjudged that 
the Plea was naugbt. 
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Saviere verſus Lenthal & al. 
Sſiſe of the Office“ of Marſhalſea, Per Holt Ch. J. The Proceediogs 531 
-Jury muſt firſt appear, and be called and ſwozn; then the an Ge. 1/424. v2.Þ 


CUrit is to be delivered into Court, and the Count ought to be 
in Parchment, and annered to the Writ, and if the CUrit be re- 
turnable upon a Return-Oay, then is the Aſſiſe to be arraigned 
upon the Quarto die poſt, but if returnable upon a common Day, 
as this was, then if the AMiſe be not arraigned upon that Day, 
it is ill. In this Cale the Jury appeared and were twom, and Demondane 
the CUrit was delivered into Court, and the AMſe was arraſgn- | v0 5 ware 
ed in French, and the Tenant demanded z but the Count not cauſe not res; 
being in Court, the Counſel ko: the Tenant inſiſted upon it, 4/0 Count 
that the Tenant could not be demanded (which was allow d 4 oe, 
by the Court) and that therefoze the Demandant ſhould be non- Demand. 
ſuited, but the Court ſaid they were ſufficiently poſſeſſed of the 

Cauſe by the Writ being return d into Court, and upon that 

gave Dap to the Demandant till the Day following, and adjour- 

ned the Jury to the lame Day, upon which Day J was inkozmed, 

after the Jury (wozn and the Plaint reap; the Counſel foz the 

Tenant demanded Oyer of the CUrit, which being read, and the 
Demandant having till neglected to bzing his Count into Court, 

(as he was directed by the Court to do) the Tenant could not 

be demanded, and the Court refuſing then the Favour of a fur» 


ther-Day, the Demandant was nonluited, 


Rex verſus Clench. 


Oved to quaſh an Jndictment foz a Riot upon the Stat. of 5 H 4. 
13 H. 4. cap. 7. The Exception was, that by the Sta- fen 
tute, the Yndiament ought to be taken befoze two Juſtices, and thereon may 
the þigh-Sheriff oz Under-Sheriffz and this is taken befoze two 5; ries 
Juſtices of the Peace onlp. 
Holt Ch. J. Jf the Conviction be upon Uiew, then it ought 
to be as you alledgez otherwiſe, if made upon Jnqufry. _ Vide | 
the Clauſe of the Statute, After, upon reading of the Statute | 
it appeared to be taken a Month after the Riot committed. And | , 
therefoze per Cur}, it is clearly good by the Statute, befoze two : } 
Jaſtices only, : 


Lee 
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Lee and Libb. 


— oa bis Till in Writing, by which he deviſed the Lands in 
8 eſtion to the Defendant, and that he did ſeal and publiſh this 
Wil, og Mill in the Pꝛelence of two'TUitneſſes only, and that theſe two 
$440 45 Witneſſes only did ſubſcribe in his Pielence, and that a Pear al. 
whereof ws ter he cauſed to be made another (Ariting, which did recite that 
b e, be had made his Cal, and confirms it in all Things, only by 
nor three tis Codicil twas ſaid (And mp Mill ts, that this Codicil be ta. 
rte ken ta be of Foce, and part of my (Uill), And 'twas found 
ce that the Codacil was ſigned by two Citneſſes, one of which 
was a CUltncſs to the fozmer lil, the other a new one, not 
Uitnels to the fozmer Tin; and twas further found, that this 
Codicil was diſtind, and not anner'd to the fozmer COM, 
Thompſon, This Mill is not good within the Statute of 
Frauds and Perjurtes to catry the Lands, fo2 that Statute re- 
quires all Miitis, that devife Lands, ſhould be in UWirfting ſubſce(- 
bed by three Witneſſes at lcaft, in the Pieſence of the Teſfato? 
which 1s not dere, fo2 the new fitneſs ſubſcribing the Codleſt 
cannot be a good CUitneſs co the ll, foz it is diſtinct from the 
Caovicil, thep be not annex'd together, there was a Year betwirt 
the making of them: And this third CUitneſs never ſaw the 
lll, neither Is it tound that he was ever in the Teftatoz's Pie - 
—— ſo that he can never make a third CUttneſs to ſatisty the 
tatute. 
That this is in Diſinberiſon of an Þcir, whom pour Lozdſhips 
will Favour; and it is upon a Statute to ſuppꝛeſs Fraud, which 
ſhall be taken Clrictly. 1 
Treby Attozney-General contra. The Queſtion is, whether 
the new Tltnctg to the Kitt wall de accounted a thirp CUitneſs 
ta the Num, co ag to make it a good Uli to paſs the Land? 
'The Jury have kound that tt was his CUill, the Codiefl and 
the Tul are. to be taken tagether, they are two Parts indeed, 
aud are faund tq be piſtinit, and not anner d, but they male u 
dut one intite NI. One Cuul may conſiſt of federal (Writing 
made at ſeveral Times, foz'no can think all at once, and 
there is no nern that they woutd de tacked together: A lll 
mide ln three o; tour Sheets of Paper not ftiched together, and 
one Ttitnels ſubſcribes on one Sheet, another en another, a 
third on the third, this is a good Till. And Dolben juſt cited 
the Cari of Effex Caſe, where, after the Carl's Death, one 
Sheer was found in one Þouſe, and another in another Houſe, 
pet adjudged a good (ill, 


) Mod, 243, EUs mi Speclal Gerdi. A. ſeiſed in Fee (tali die) made 
[ 


It 
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It hath been objected that the Tlitueſſes to the Codicil never 
ſaw the CTiill, Anſw. CUttneſſcs ſeldom do, Mens CTills are 
Secrets, and they very often ſubſcribe upon the blank Part of 

the Tul, ſaping, This is my Will, and good. 

J cannot cite many Caſes, fo2 tis a new Queſtion upon a new 
Statute, but there is a Caſe oz two comes up to the Reaſon of 
this. 2 Cro. 144. Molineux Caſe, Noy 117. There in a Oc- 
viſe of ſome Rents and Annuittcs, Reference was had to an In⸗ 
denture: Che Wowds of the Kull were, Item, J Till that A. 


ſhall have all ſuch Annuittes, 8c. as be expyeſſed in an Inden⸗ 


ture, &c. ſigned, &c. So that the Mill alone, noz the Inden⸗ 
ture alone, would not have carried thoſe Annuities, &c. but both 
together make a very good (Clill, juncta juvant. 

A Fine alone, no2 an Jndenture alone, to declare the Ates of 
that Fine, do not make a Uevocation, but both together. Obj. 
This would diſinherit the Weir. Anſw. The Honeſly of the Caſe 
is with us, foz the Mul was made fo2 Papment of Debts and 
Legacies, and Pꝛobiſion fo2 Childzen, and your Lozdchips will 
not favour the Betr to defraud the Creditozs. 

The End of the Statute is anſwered, you have here the Cre- 
dit of thzee CUlitneſſ:s atteſting, the Honeſty ok the Caſe is with 
us; and the Jury have found that it was his TCV, 

Thompſon objet d, that twas not found that the n vi 
Sign in the Pꝛelence, &c. 

Ch. J. Tis found they ſeal'd, and Sealing is Signing. 

Dolben J. A ſigns his ill, and two Tlitneſſes ſubſcribe in 
his Pꝛeſence; and the next Day a third ſubſcribes in his De- 
ſence, this is good; fo2 there is no need that the Ceſtatoꝛ ſhould 
ſign in the Pꝛelence of thꝛee CUitneſſeg. 

Ch. J. The Teſtatozs Signing is requiſite to make the TU! 
valid, and the Witneſſes muſf be TUitnefles of his Signing, 
which they cannot be, if it be not done in their Pꝛeſence. 

Thompſon. Jt is not found that the Codictl was ſubſcribed 

in the Pꝛeſence, &c. And it ſhall not be intended. 
Ch. J. That may be amended by the Notes of the Special 
Clerdict, oz if it cannot, you muſt not think to get Judgment by 
that Slip, fo2 we will award a Venire Facias de novo, it you will 
not allow it to be amended, 


At another Day the Chief Juſtice delivered the Opinſon of 
the Court, viz. that it was not a good ill within the Sta- 
tute, fo2 the CUIo2ds of the Statute are (ügned by the Oeviſo?, 
and atteſted by thzee CUiitneſcs in the Pꝛeſence of the Deviſoz) 
And here wants the Atteſting by thzee CUitneſſes, accoding to 
the Act. The Codicil will not catry the Land without the Will, 
n02 the TU without the Codicil: And the thee TUitneſſes with- 
in the Statute ought to be Witneſſes to the Whole, 


Dolben 
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Termino Sancti ; Michaelis. 


Dolben ſaid, be was ſozry that they could not help the Plain- 
tiff, foz two Clitneſſes do as much ſhew the Jutent of the Devt- 


don, as twenty, but it would be of dangerous Conſequence to 


Bill of Fx-' 
change pay- 
able to A. 
not ſaying, 
or Ocder, 


Bill taken as 
Moncy. 


make lo wide a Bzeach in the Statute. 
Judgment pro Det”. 


Duckmanec werſus Keckwith. 


A Vill of rr is dzawn payable to J. S. (not ſaying, or 
| Order) J. S. aligns this Bill by Judozſement, and the 
Aﬀton is bzought againſt J. 8. 

Holt Ch. J. It this be a Bill, which is aſſignable, then clear⸗ 
lp the Adlon ltethz but here the Queſtion is, whether thts will 
amount to a new * to charge the Indozſo:? J agree, if it 
were payable to J. 8. 02 Omer, there it is aſſignable, and you 
— bave your action againſt the Indozſoz, oz reſozt to the firſt 

1awer, 

Dolben J. If my Creditoꝛ takes a Bill from me, upon a 
Goldſmith, who afrer bzeaks, betoze Papment of this Bill, my 
Credito2 cannot atter come upon me, ko; he hath taken this Bill 
fo2 his Debt. 


Holt Ch. J. If the Bill be upon the Goldſmith, oz Over, 


the Creditoꝛ map after come upon you, 

Dolben contra. Fo2 it might be a good Bill at the Time 
that J gave it, and my Creditoz may neglect to call the Money 
in in Time, whereas the Goldſmith might be reſponſible at the 


Time that J gave the Bill, and fail atterwarys, Adjournatur. 


. 
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Anno 3 Willielmi & Mariz, Regis & 
|  Regine, in B. R. 


Cudliſf and Rundle. 


Term in a Houſe, which he let to the Defendant kor ,,,“ 
(even Pears, and that the Dekendant negligently negiigenr 
kept his Fire, &c. Defendant pleads non dimiſit, keeping his 

the Houſe per Indenturam præd. Spectal Uerdit, that the lain- *"* 

tiff let the Tenement called with all Houſes, &c. ex. 

cept, and always reſerved the new Houſe fo? the Aſe of the 

Jlafntiff and his Family, and not to be let to any other, but 

the Defendant to Have the Ale of it in the Plaintiff's Abſence, 

And find further, that only one Room was in the Plaintiff's 


Cuſtody, and the reſt in the Defendant's, and that the Fire hap- 
pen'd in the Ockendant's Part. 
Gold pro Quer'. 


1. In Acklon will lie by a Leſſee againſt his Ander⸗ Leſſee, be- | 

cauſe chargeable over to his Leſſoz. Hern pl. 161. jermy aud f 

| Lowther. 3 Cro. 461. Jones 224. 1 Cro, 187. 

ö ; 2. That upon this Iſſue of Non dimiſit, &c. The Judenture | 

4 ö ſound by the Jury varies not from the Declaration, becauſe the | 
Douſe is demiſed, and the Plaintiff only pzibileg'd to be there ad 


placitum, ad no Intereſt ercepted, 2 Cro. 329. 3 Cro. 40. 
1 Leon. 48. Ow. 91. Inſt. 28r, 


Bs Jalatntiff declares, that he was poſſeſſed of a 4 Mod. 9. 
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Roe contra, Admitted the firſt Point. 

Admitting the new Boule to be demiſed, yet not demiſed foz 
ſcven Years, prout in the Declaration. 1 Saund. 206. Ow. 20. 
1 And. 52. Bend. 181. 

That it is at moſt but a Leaſe at Tilll, and then not ſuch a 
Leaſe as the Plaintiff hath declared on 2 Roll. 70g, 
Dy. 260. 

ole Ch. J. It appears not that the Plaintiff hath any Re. 
verſion, whereupon to ground his Action ; the Oeclaration being, 
that the Plaintiff was, poſſeſſed of a Term fo2 Years then, and 
pet to come, which may be, tho' the Platntiffhath paſſed away hig 
whole Intereſt. | 

Afterwards, in Hillary-Term following, the Court ſpake ta 
this Tale. Eyres J. That a good action would have lain foz the 
Plaintiff, if he had well declared; but here he declares upon a 
Leaſe fo2 ſeven Pears of the new Houle, whereas the new Houſe 
paſſed not by Reaſon of the Exception. Brownl. 181. in Point. 
1 Saund. 52, 206. 

Gregory J. accord', Jones 224. Hob. 170. Inſt, 47. Bendl. 
181. And. 52. in Point, Dy. 264. Ow. 20. | 

Dolben J. accord. | 


Holt Ch. J. accord', That the new Houſe was abſolutely ex- 


Judgment pro Defendente per Cur”, 
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Reginæ, in B. R. . 


Hobbs and Young, 


Nfoznation ſur Stat. 5 Eli. fox exertiſing a Trade, not ha- 
] ving been, &c. it was found ſpectatiy, that he employed 


Apprentice to the ſaid Trade. 


1 Show, 141, 
266, 


a Yaſter Wozkman to Overſee them, who had ferbed ag Wockmen. he 


not having 
beenApprens 


Eyres J. pro Quer. At Common Laty any Ban might exer - rice, is an 


cife a Trade, but the Statute reftrains this. 1 Cro, 347, 576. 
2 Bul. 191. 1 Saund. 312. 

De is a Trader in Law, who runs the Hazard of the Lofs, and 
is to have the P2ofit of the Trade: The (Utdow of a Travef- 
man cannot exerciſe her Pusband's Trade, unleſs the Cuſtom 
warrants it, Noy 50. Hutt. 132. 

P2tvate (iſe of a Trade in one's own Honſe, fo2 the Uſe of 
one's Family, not within 5 Eliz. ſecus, if exerciſed p2tvately ta 
expozt and fell abꝛoad. 8 Co. 130. Hob. arr. 11 Co. 54. 

Gregory J. accord" | 

Dolben J. contra. The Defendant here ererctſeth only the 
Trade of g Merchant, and not of a Cloth-wozker within the 
Statute. The Intent of the Statute was to pzevent Jvleneſs, 
= fo2 well-wozking in the Trade, which Defendant hath pur⸗ 
ned. 

Holt Ch. J. pro Qner'. One of a particular Traue cannot 
crerciſe another Trade: As Coach maker cannot make the 
8 of his Coach, that belongs to the Trade of a CUheeler, 

Oy 133. 


Aa 2 A 


Exerciſing 
the Trade 
within 5 K- 
liz. 
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A Comb maker pzeſſeth and (mootheth 1ozns fo2 his own CIſe 
in his Trade, held at the Aſſizes to be within this Statute; and 
the Counſel were well ſatisfy'd with the Judgment. 

The Defendant's employing Journey-men is an Cſing of the 
Trade; and in an Action bzought againſt the Journey-man, it 
had been a good Defence that he did not Ale the Trade, but his 
Maſter, and that his Maſter took the JIzofits and ſtood to the 
Loſs. The Statute is not confined to a manual Occupation by 
the Perſon, but the Mozds are, He that ſets up a Trade, which 
the Defendant doth in this Caſe. And tho' the Defendant may 
have great Skill in the Trade, yet in Pꝛelumption of Law he 
bath none, and therefoze within the Statute. 

Judgment pro Quer'. 


# Pain and Partridg & al. 


Aſe. Plaintiff declares that the Town of Littleport wag an 


% „Show. det # v 
Eh 26 ( ; antient Aillage, by which there runs an anttent River, 


1 Salk. 12, over Which was an antient Paſſage fo2 (ozſes, &c. by a Ferry. 
He got hoat, kept by the Pꝛopzietoꝛs, who uſed to take (uch a Toll of all 
bis Paſſage n JPaſlengers, &c. except of the Jnhabitants of the anttent Mel. 
common luages in the (atd Aill, who uſed to paſs Toll-free, and that the 
basteln. Defendants neglected to keep a Ferry-boat, whereby the Plaintiff 
ment. was depzived of his Paſſage ad Dam', 8c. 

Defendants plead, that they, at their own Coſts, bullt a 
Vaidge over the River, at the lame Place, which was an eaſier 
and ſafer Paſſage. Plaintiff replies, that he was not luffer d to 
go over; Ockendants demur. 

Eyres J. pro Defendente, Admitted the Cuſtom well alledged 
as to Matter and Fozm. 

Cuſtoms may be good, tho' no lawful Commencement can be 
ſhewn, 6 Co. Gateward's Caſe, 1 Leon. 142. Inſt, 113. 
Sid. 267. Dav. 32. 12 H. J. 5. 1 Roll. 216. 3 Cro. 746. 1 Roll, 
566. 1 Cro. 41g. 

That the Manner of the Cuſtom is good, to go ad libitum o- 
ver the Ferry, 3 Cro. 441, 664. 1 Cro. 419. Admitted the Oefen- 
dant s Plea not good, no moze than in Juſtification fo2 ſtopping 
a UUapy, to ſay, that he hath (et out a better, which is not good, 

But J am of Opinion, that Judgment ought to be given fo? 
the Defendant ; becauſe, upon the Plaintiff's own ſhewtng tis a 
common Paſſage, and no other than a Þighway ; and all other 
Subjeks map maintain this Acton as well as the Plaintiff, which 
the Law will not admit of. 5 Co. 73. Inſt. 56. 3 Cro. 664. Mo. 
180. That here the Defendant map be indicked at the King's Suit, 
_ therefoze the Acton lieth not. 13 Co. 33. 2 Inſt, 30. Dav. 57. 
1 CIO. 132. 
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x Gregory 1. accord”. 


Holt Ch. J. accord'. This is a good Cuſtom, tha the con. 
trary hath been held in another Action in the Common Pleas. 
That this Cuſtom conſiſts not in charging the Defendants ; and 
the Laying of the Keeping of a Ferry-boat is but Jnducement ; 
And the Cuſtom conſiſts not in a Right of Freedom of Paſſage, 
but in being diſcharged of Payment of Toll; and tis a meer 
Calement. Vide Gateward's Cale. 1 Cro. 418. 18 Ed. 4. 3. b. 
3 Cro. 509. 

This Cuſtom might have reaſonable Commencement : And the 
Inhabitants might agree at firſt that one of them ſhould have the 
192operty of the Ferry, and the reſt ſhould be at the Charge of 
the King's Gzant, and in Conſideration thereof to be carried o- 
ver Toll-free, which would be a good Commencement, &c. at 
this Day, 1 Roll. 552. The Plea in Bar is not good, fo2 the 
Erecting of a Bztdge ts voluntary, and he may pull it down at 
his Pleaſure. 

This Action lies not, becauſe the Plaintiff hath no moze Spe⸗ 
cial Damage, than others of the King's Subjets. 22 H. 6. 14. 

Hindzance of Buſineſs by Stopping of a Paſſage, is not a 
(ufficient particular Damage, whercupon to ground an Acton; 
_ 0 a Dozſe, &c. falling into a Pit. itz. Nat. Br. 94. 
(t) 02 ch). | 


And the Chfef Juſtice ſaid, that Dolben J. concurred with 
them in omnibus. 


Judgment pro Defendente. 


Newton werſus Trigg & al. 7 Free, 
2 
Reſpaſs foz bzeaking his Houſe and Cloſe, and carrying a- 2 
wap Goods particularly named. Special Gerdick finds, 45. *' 
that Newton was an Jun keeper of London, and bought Pap, 1122 L 4 
Dats, &c. which he ſold in his Inn, and thereby got his {ve 
Living; that he with others built a Ship, and had a Share Bankcupr. \ 
therein to the Ulalue of 50 1. They find that he became indebted /../- + 
in ſo much to Creditozs, who took out and pzoſecuteyd a Commiſ- 9 
ſion of Bankruptcy againſt him, that the CommiMoners aMgned 
to the Defendant ſuch and ſuch Goods in a Schedule found in 
hac verba; and that the Defendant took away the Goods (being 
the Goods menttoned in the Declaration) Ee fi, &c. 
| | Eyres J. pro Quer. The Matters found, neither ſingle no} ; 
bl altogether, do make the Defendant a Bankrupt : Þts having a 
| ; Share in the Ship doth not make him a Bankrupt any moze, | 
| than having a Share in a Hackney-Toach, &c. the Finding that he 
| | had 501. Stock, ad negotiand', is not within the Statute, fox 
tho' he be thereby a Merchant in potentia proxima, pet he is 


not 


182 Termino Sanctæ Trinitatis. 
not thereby a Merchant in actu exercito. 1 Sid 411. 
1 Cro. 282. 


— 


Co Ca SET 


That the Buying of Necefſaries foz the Jun, and Uending 
them there, whereby he got bis Living, doth not make him a 
Bankrupt, becauſe Jung are of Neceffity, and Jun-keepers have 
not a Liberty to refuſe Gueſtg. 2 Roll. 345. Hutton 100. 2 Roll, 
84. Dalton's Juſt. 28. 1 Roll. 84. 2 Roll. 84, 85. Vide Stat. 
r Jac. cap. 21. which ſpeaking of Ate-houſes extends to Jnng, 
2 Roll. 84. 

That Jun keepers are indictable fo2 Extoztion, which thoſe 
are not, that (ell upon Contract. March 35. Crilp's Caſe. gn 
Ann-keepcr is no general Trader, but only with particular Jer. 
ſons within the Clerge of his Inn. Vide Sit Tho. Little- 
tons Cale iu the ſame Court. 

Jane can be a Bankrupt, unleſs the greateſt Part of hig 
Oaius be by Trading, but an Jun-keeper gets chiefly by Lodging, 
Scrvant's Labour, &c. 

Never pet reſolved, that an Jnn-keeper was a Bankrupt, but 
in Criſp and Prat's Caſe, there were two Judges againſt two, 
and (0 it reſted ever (ince : And the Statute is not now to be en. 
larged, which, as now uſed, ts become inconvenient. 

wegory J. accord' pro Quer'. 

Holt Ch. J. pro Quer. That an Inn keeper is not taken Mo- 
tice of in Law ag a Trader in Buying and Selling, but ts called 
Communis Hoſpitator. Vide 8 Co. Caly's Cale, and the o2igt- 
nal Tritt; That he recetves his Honey, not only tn reſpect of 
his Pꝛoviſions, but alſo fo2 his Palins and Attendance in ſecu: 
ring of the Goods, &c. And Buying and Selling is only tnct- 
dent to the Trade of an Jnh-keeper, Obj. That a Shocmaker is 
within the Statute. 1 Cro. 31. and a Baker, Hutt. 42. 

. Anſw... Bere the End of Buyiug is to make them fit fo? 
Sale. It is unreaſonable to make all that buy and (ell to be 
within the Statute, foz that would include a Farmer, who clear« 
ly is not within the Statute. That an Inn keeper (ſells under 
the Reſtrajnt of the Law, and therefoze not within the Statute. 

- Str Thomas Littlcton's Caſe. wag held upon g Trial at Niſi 
prius, nat within the Statute; big Employment being the Fur- 

wing of the Fleet, and not being a Trader at farge. Da in 

the Caſe- of the Exchequer, which was grounded upon the Caſe 
of Sir Tho, Littleton. 

This Point was ſettled befoze ju Criſp and Prate s Caſe, as re- 
hozted in Croke ; and Joncs's Repozt ſeems, to be mil pꝛunted in 
this Cale, {02 he goes upon the finding; and agreed, that if a bare 
Jun-kceper, he wag not within the Statute. No Oifſerence be- 
tween an Junckeeper aud a Sehool⸗maſter. 

Che having. a Share in a Ship makes bim not a Bankrupt 
ayy moge, thay letting {pazſes to Þite. Aud his having a Stock 
ig butt . particular Clenture, _ 
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and the Chief Juſtice ſaid, that Dolben J. concurred in Opt- 
nion. 


Judgment pro Quecr'. 


Heydon and Pace. 


lectment. The Defendant pleads, that the Lands are Par- Show. 271, 
„ Ccl of ſuch a Mano? within anttent Demeſne : The Plain. cent be, 


meſne plead- 


tiff replies, and traverſeth, that the Tenements, oz any Patcel cd. Vide 
thereof, are antient Demeſne, pag. 189. 


Cur Ik he had traverſed that they were Parcel of the Mano, 
it had been naught, koz they might be Frank-fee, tho' held of a 
Yano? in anttent Demeſne, The Plea was held good, and 
Judgment pro Defendente, 


Burden and Burden. 


Uroz in Dower, the Defendant, after Imparlance, pleads 2 Sk 25+. 


„ Detinue de Charters Aras * 
Cur". 'Tis not pleadable akter Imparlance, fo? it goes only Charters, no 
in Abatement, and Judgment was affirmed, Niſi, &c. —— In- 


Carpenter and Adams. 


Reſpaſs foz Taking away a Gun, Defendant juſtifies ag Cie keeper 
Game-keeper duly made within ten Miles of London. 1 
Cur, The Plea is ul, not ſaying by whom he was made, no2 170. lies, 
that the Plaintiff was an unquality'y Perſon by the Statute : 1% he 
And the Detendant ought to have had a CUarrant from a Juſtice co no Juti 
of * —— : And an Authozity from the Lozd of the Banoz ig fication. 
not ſufficient. 


Judgment pro Quer'. 
Godtrey and Newport. 


3 foz Rent againſt an Executoz upon a Leaſe-parol after pet for 
| the Term ended. ent equiva» 


Defendant pleads, that his Teftato2 entred into a Bond, Se. 
Cur. The Plea is ill, fo2 the Rent being in the Kealty is 
of ag high a Nature as a Bond, fo2 no Mager of Law lleth. 


DE 


Termino Sancti Michaclis. 


Treſpaſs for 


dampn' ipſor” 
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Outlawry as 
Knight, Pat- 


don as Baro- 
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Anno 3 Willielmi & Mariæ, Regis & 
| Regina in B. R. 


Baker and his Miſe verſus Barber. 


Ide the Regiſter 105. A CUrit of Treſpaſs by Busband 
and Wife, fo2 a Battery of the Wife ad dampn' ipſo— 
rum. 
Curia. That is not Law, and Judgment was ar⸗ 
reſted f02 this Exception in the pꝛincipal Caſe. 


Hr Robert Parker's Caſe. 


Cfendant was indfctcy and outlawed (oz Treaſon, by the 
Name of Knight, and after pardon'd by the Mame of Bu- 
ronet. 

Ch. J. The Pardon is not good fo? this UMariance, but the 
other thzce Judges were againſt him, and allow'd it. And in thts 
Cafe the Dutlawyy was reverſed fo2 an Erroz in Fat, viz. that 
he was a Baronet and not a Knight, which was confeſſed by the 
Attozney-General. 
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Hill and Mills. 1 Show. 293. 


Otion koz a Pyoh(bition to the Eccleſiaſlical Court, fo2 Prohibirion 
granting Adminiſtration to A. where B. was named Ere- —— = 
cuto2 by the Teſtatoz, fo2 that B. was a Bankrupt, bate of «Will. 
Shower Urged, that this was not in the Dzdinary's Power, 
and that a teſtamentary Eſtate is not liable to Bankruptcy, 
Ch. J. Ozdinarp is not to grant Adminiſtration, where an 
Executoz is named, and Bankruptcy is no material Diſability, 
and he acts en auter droit, and the Teſtatoz bath intruſted him. 
But in Caſe of non ſane Pemozp there is an abſolute Neceſſity 
to grant Adminiſtratton. 
bytes J. accord'. And that till of late the Chancery would 
= put 2 an inſolvent Truſtee, foz that he was intruſted by the 
0n02, &c. 
Dolben J. Sir William Middleton, about fozty Pears ago, 
made H. Middleton his Erecutoz, and left many Chlldzen: 
H. Middleton became very poo02, by which the whole perſonal E- 
ſtate was in Danger: And the Maſter of the Rolls and two 
Judges would not alter the Executoz, fo2 that he was intruſted 
by the Teſtatoz, and they were fozced to give him Monep to re- 
linquiſh : And the like Matter was endeavoured in vain in the 
Spiritual Court. A P2ohibition was granted. 
Jt was (aid by M2. Jones, that a Pꝛohlbition was granted in 
a Cale, where there were two Executozs named, one of which 
was a Papiſt convict, and ſo diſabled, and the other inſolvent ; 
and the Owdinary granted Adminiſtration, which ought not to be, 
while there remains one Executoz, tho inſolvent, foz be is in⸗ 
truſted by the Teſtatoz, and the D2dinary cannot put him by. 


Blake and Gell. 


Everal Tertenants in ſeveral Counties. Scire Facias againſt Sice + 

Otte Tertenants in one County only, one Tertenant in ano» nent. 
ther County dteth, and this aſſigned foz Erroz, Roll 775, 778. 
2 Cro. 506. Palm. 56. 1 Roll. 757. Judgment that tis erroneous. 
And held bp the Court in this Caſe, that one may be ſummoned 
? a Rent liable to the Judgment, and the Summons to be upon 

e Land, 


Glover and Cope. 


HE Caſe is wanting here (but is in 1 Show. 284. 4 Mod. 
80. 3 Lev. 326. 1 Salk. 185. 
B b Nor- 


Termino Sancti Michaelis. 


Northy pro Quer' cited Hob. 176. 3 Cro. 361. Inſt. 59. 4 Co. 
27. Poph. 38. 1 Cro. 204. 4 Co. 28, 29. 3 Cro. 442. (Ch. J. 
The Aflignee of a Reverſion cannot have an Action of Covenant, 
foz a Covenant that runs with the Land. Eyres J. contra cited 
1 Roll. 576. but the Chief Juſtice was diſſatisfied with it.) Fitz, 
Covenant 7. 30. 1 Cro. 221. Ow. 152. 2 Bul. 281. 1 Saund, 240, 
Bro. Covenant 30 02 22. 3 Co. 7. 4 Co. 26. 3 Co. 8. 1 Cro. 242. 
Dy. 264. Inſt. 33. 4 Co. 30. 1 Cro. 24. | 

Cooper contra. 2 Cro. 559. 1 Co. 46. 2 Cro. 17. Plow, 174. 
1 Cro. 44. Mo. 876. 4 Co. 29. Yelv. 222. 2 Cro. 301. 

And afterwarvs, in Eaſter-Term following, 'twas adjudged pro 
quer', that the Affignee of a Copyhold Reverſion is within the E- 
quity of the Statute 32 H. 8. cap. 30. to bzing Covenant. 


Baker verſus Winch. 


Antient De. E Bent Defendant pleads, that the Lands are antient 
eter ploed: Demeſne of the Crown, and Time out of Mind were 
prox pg. Parcel of the Manoz of Bray, and that Bray is antient Oemeſne, 
ante. Ch. J. Ik it be part of the Manoz, then it cannot be held of 
the Mano!, noz impleadable in the Mano; Court; and it chould 
have been ſhewn that they are held of the Mano?. 
Reſpond' Ouſter. 


1 Show. 330. Stockton verſus Colliſon. 


1 Show 342+ 


Conſiders A brought by Commiſſioners pro opere & labore, in 
1 ſerving upon a Commiſſion in a Cauſe depending in the 
fioner, good, Exchequer. And moved in Arreſt of Judgment, that the Actton 
lies not upon the Special Matter. Latch. 55. Noy 76. Inſt. 156. 
2 Cro. 103. 1 

Ch. J. and Eyres (cæteris tacentibus) that the Action lieth, aud 
Judgment pro Qner'. 


— 


i... 
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Term. Sancti Hillar. 


Anno 3 Willielmi & Mariæ, Regis & 
Regina, in B. R. 


Henderſey verſus Foſter. 


2 Salk. 462. 


Ebt on Bond, and declares fo2 361. The Bond was $ex ecigior 


D Sex trigint libris, 1 Cro. 386. Down and Hath- !ibris in » 


wait's Caſe was cited to prove it was good, and u el. 
2 Cro. 261. that it was ill. 
Ch. J. The Plaintiff might have declared ſpecially, and 
ſhewn the Condition, which would have ſhewn the Intent, but 
here the Defendant had pꝛap'd Oyer of the Obligation, and not 
of the Condition: And Judgment fo2 the Plaintiff upon De⸗ 
murrer. 
Nota. After the Defendant had pꝛap'd Oyer of the Obliga- 
tion only, the Plaintiff having no other ap to ſhew it, by Rea- 
ſon of the Defendant's Demurrer, p2ayd that the Condition 


might be entred, all being in Court, and the ſame Term fn which 
the Bond is pꝛoduced. 


Porter verſus James. 1 Show. 347- 


Ndebitatus Aſſumpſit pro denar debit & inſolut. not ſetting Indebiterus 


fozth how the Debt did ariſe, and held ill per Cur', becauſe it Afumeſic. 
may be on a Bond, 


And the Judgment was reverſed, 
Bb 2 5 Tallent 
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1 Show. 394: Tallent verſus Jermy. . 


Miſnomer. 2 againſt Jerminz the Defendant pleads, that hig 
Name is Jermy, abſq; hoc, that it is Jermin. 

Curia. This is a material Uariace, but is cured by the De- 

fendant's Appearance ; but the Defendant ought to have pleaded 

Quod Jermy qui implacitatus eſt per nomen ſJermin dicit, that 


— Name is Jermy. And therefoze Judgment quod reſpond' 
ouſter. 


DE 


mm A—_— 
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Termino Paſchæ. 


Anno 4 Willielmi & Mariæ, Regis & 
Reginæ, in B. R. 


Lady Winchelſea werſus Nichols. 


ed, that he had fully adminiſtred, and thereupon a Po- Cover vz 
bibition was granted, niſi cauſa, and now per Curiam; Common 

the Spiritual Court may well try this Jſue, but ik they hy -— omg 
over-rule this Plea, oꝛ refuſe to give P2ecedency to Debts of a *'*© 


bigher Nature, and ſo vaty from the Common Law, they ſhall 
be pꝛohibited. 


ing from whe 


0: in the Spiritual Court again an Executoz, who plead- Spiritus! 


Lord Dover Caſe. 


P&, appeared at the Bar, with a Wit of Erroz to reverſe dung / - = 


his Attainder of High Treaſon; and the Erro2 aligned **v**4- 
was, that he was outlawed by the Mame of Henry Lom Dover, 
without any addition, and pzoduced a Patent, whereby he was 
then made Baron of Dover. 

Eyres J. Agked how they could take Notice, that he was the A Yeer's Pu. 
ſame Perſon ; to which it was anſwer'd, that they could, becauſe 400 fee. 
be came in and appear'd as ſuch, which the Attomey-General not 
oppoſing, it was reverſed, and afterwards he pleaded his Par- 
don of Treaſon: And per Dolben and Eyres, Oe being a Peer, 
the Court can't demand what he hath to ſay, 8c. becauſe they 


cant 
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| 
4 1 can't award Pꝛoceſs; but that he might voluntartly have it read, 
1 without being asked, &c. which was done, and the Pardon al- 


| | lowed, and he diſcharged. 
1 
Ai PT 0400: Baker and Lade. 
[ bi | 3 e 
$1 Grant for Nan Avow2y a Deed was plcaded, by the Tlozds Give and 
1 — Snggy Grant to his Son for Money ; and it was objected, that it 
1 bow to obe- WAS not well pleaded, -becauſe twas not pleaded acco2ding to the 
4 ms. Operation thereof in Law, viz. by Covenant to ſtand ſeiſed; as 
if Tenant fo2 Life grant, &c. to him in Remainder, it ought 
to be pleaded as a Surrender; and if it be pleaded by CUap of 
Gant, and found ſpecially, it ſhall be adjudged againſt the 
7 Pleader. 
F Squibb contra. cited 9 H. 7. 2. 7 H. 7. 16. 
Bi Curia. The Conſideration being natural Aﬀection to the 
|| Son, altho' it be likewiſe fo: Money, yet it is in Law a Cove- 
1 nant to ſtand leiled, and therefoze it being pleaded by Way of 
l Gant, it is ill, and Subſtance, 
| | Stat of Li- Aſſumpſit upon a Bill of Exchange againſt the Dzawer, foz 
| | .  Qalue teceived; Defendant pleads the Statute of Limitattons; 


Ti ill of 1x laintiſf replies, that it was upon Accompt between Merchants, 
a change. and that the Defendant was beyond Sea, &c. 
4} Cur'. The Defcudant's being beyond Sea doth not exempt 
#1 the Plaintiff from the Statute of Limitations, as in the Caſe 
of Hall and Wyburn lately in this Court: And allo this ap- 
ts pears not to be upon an Accompt, becauſe foz Ualue received: 
& And per Cur), the Caſe in Saunders, of a ſtated Accompt, is 
good Law, 
Judgment pro Defendente. 


4-Show. 327. Moor verſus Parndon. 


One Habend' LE Rtoꝛ on a Judgment in C. B. in Cjettment, The Erro? al⸗ 
— „ (igned was, that the Declaration was on two Demiſes, 
and there was no Habend' in the Firſt, but afterwards the (e- 
cond Demiſe was, Habend' Tenementa prædicta, which, as 
'twas urged, did not extend to both the Demiſes, noz would it 
be good in Cale of a G2ant, and the Judgment is entire, quod 
recuperet Terminos prædict'; but per Cur', it is well enough, and 

the Judgment was affirmed. | 


2 . . Rex 
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Rex werſus Warrington & al. 


J2 Jnfo2mation fo2 a Riot committed in the City of Cheſter Riot. 4 2 2 


was (ent down thither to be tried; and it was ſuggeſted, 


that Warrington was one of the Sheriff's there, whereupon the lofocmution. / *- = /- 


Venire Facias was awarded to the other Sheriff, and not to the 
Co2oners ; after a Uerdict there fo2 the King, it was moved in 
Arreſt of Judgment, that the Venire Facias ought to de directed 
to the Cw But by the Chfef Juſtice, who gave the Re. 
ſolution of the Court, the Award of the Venire Facias is tight; 
and ſo it was in the Caſe of Sir T. Player on the like Suggeftton, 
22 H. 6. 51. where there be five Cozoners, if one be challeng d, 
the other four map execute the CUrit, ſo is the Current of the 
Books, and Mod. 198. Dy. 328 02 329. 


Burton verſus Woodward. 


Pecial Cerdi# fn Ejectment of a Rectozy and Tithes : The 

Queſtlon was, CUhether the ſix Months koz taking the 

Oaths after the firſt of Auguſt, upon the late At, ſhall be ac- 
counted Solar oz Lunar; if Lunar, then pro Quer'. 

Webb of the Inner-Temple pro Quer'. That they ſhall be ac- 
counted Lunar, becauſe moze certain, and lo they are accounted 
in all Caſes, except in a Quare Impedit. Inſt, 135. 2 Cro. 166, 
Yelv. 100. 2 Roll. 521, 522. 2 Inſt. 624. Dy. 218, 219. Mich. 
22 Car. 2. Holcrofr's Caſe. Act concerning Nonconfomitt, which 
ſpeaks of ſir Months, was accounted Lunar. Litt. 19. That 
ſrvcral Clauſes of this Statute, as that of Jmpazifonment, and 
of being (ſuſpended, are to be conſtrued of Lunar Months fo? Ad- 
vantage of the Sufferer, and fo2 the ſame Reaſon in our Cale. 
Sid. Rex verſus Cuſtus. 

Sir Tho. Powis pro Defendente. TUhere an Act relates to 


 Church-men, there the Computation ſhall be accozding to the 


Computation of the Church; otherwiſe in Caſe of Lay Per- 
ſons. 6 Co. 621. 2 Inſt. 361, 365. The Law condeſcends 
to the common {(inderſtanding of the Times, as a Bond to pay 
Money upon the firſt Day of the Term, ſhall not be conſtrued 
upon the Eſſoin-Oay, but the Quarto die poſt. Tempus Semeltre 
is underſtood of ſix Months, not half a Pear. Lit. 19. 2 Roll. 
521, 13 H. 4. 7. Sid. 186. 3 Cro. 227. 

That 


q * 


1 Show, 368, 
4 Mod. gs. 


Six Months 
for » Lapſe, 
Lunar and 
not Kalendar. 
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Covenant a» 
gain? an 

Aſlignee if 
an Allignce, 


mn. 


That the Act being Denal ſhall be conſtrued favourably, 
6 Co. Catesbys Caſe, the Rule, where CUo2ds are ambi-. 


guous, they ſhall be conſtrued in Favour of the Party. Ad- 
journatur. 


Richards and Turvy. 


Rro2 on a Judgment in C. B. The Caſe was, A. demiſed 

to B. reſcrving Rent, with a Covenant to pap it; B en- 

ters and aſſigns to C. who Covenants to pay the Rent, and 

there was an Indozlement of a Covenant to pay twelve Bottleg 

of Sack. A. bzings Covenant againſt C. C. as to Part of the 

Money and Part of the Sack, confeſſeth it, 8c. and, as to the 

Reſidue, pleads an Aſſignment over to D. befoze it became due. 

Judgment in C. B. fog A. by Ch. J. Pollexfen and Rookby, Powel 
diſſentiente, and Ventris ægrotante. 

Pemberton pro Quer' in Errore. This Allgnment is a good 
Diſcharge. Walker's Caſe, 3 Co. 3 Cro. 555. 1 Sid. 338. 
that Notice is not neceſſary per Twiſden. 

That needs no Notice of Aſſignment to the Leſſoz, becauſe it 
is no p2ejudice to him. 

Defendant might have pleaded Nil Debet, and have given this 
Amgnment in Evidence, and (o was Criſly and Wilcocks s Caſe 
in C. B. per Cur', againſt the Lozy North; and that it was no 
fraudulent Aſignment, tho' no Motice given. 

Levinz contra, That till Notice a Pꝛibity of Eſtate remains 
as to [Payment of the Rent. Bro. Avowry 11. The Cale of 
Marrow werſ#«s Turpin, in Walker's Cale, was pleaded with MNo⸗ 
tice. 2 Cro. 398. 

Holt Ch. J, Aſlgument by Aſſignee diſchargeth him, becauſe 
he was only chargeable as having the Land: And there is no 
moze Reaſon fo2 his giving Motice to the Leſſoz of his Allign⸗ 
ment over, than of the Aſſignment to him by the Leſſee, 


Dolben and kyres agreed, and (abſente Gregory) the Judg- 
ment was reverſed, 


Horner 


Anno 4 W. & M. in B. R. 


WE. 
Horner verſus Bridges. 


Reſpaſs Quatre clauſum fregit, and pulled down a Tall, Treſpaſs 
2 Apr. 2 W. & M. with a Continuando to the 20 Feb. with Conti 

1 W. & M. on Not guilty pleaded, there was a Uerdict to: the 
Plaintiff, and intire Damages aſſeſſed, Jt wag now moved in 
arreſt of Judgment, that the Continuando is laid befoze the 
Treſpaſs. 

Gold. The Continuando is void, and all the Damages are 
given fo2 the Treſpaſs. Butler verſ#s Hodges. Hill. 18 & 19 Car. 2, 
B. K. 1 Sid. 319. 2 Cro, 207. 

Northy contra. J admit an impoſſible Continuando vold: 
But here the Pulling down of a Tall may be continued. 

Ch. J. and Eyres. That the Continuando is void, becauſe it om. 
is 3 and the Damages ſhall be intended foz the Treſpaſs 
only. 


Judgment fo the Plaintiff. 


Rex werſus Roberts. 1 Show: 305 


Nfozmation, that the Defendant had a common Ferry boat to I=form*cion 
carry all the king's Subjects, Time out of Bind, and that en Sn 
Time out of Mind, every Hozſe and Man, &c. paid 1 d. and &c. uncer- 
every Scoze of Sheep 2 d. and every Scoze of Bullocks 7 d. . Q 
and that the Defendant being the Ferry-man Did carry from ſuch 
a Time to ſuch a Time, and ertozted from ſeveral of the King's 


Subjecks that paſſed, fo2 every Man and Pozſe 2d. foz everp 
Scoze of Sheep 4 d. &c. 


Uervit, That the Defendant was guilty, &c. 

Williams. That the Inkozmation is good. Obj. Jt is not 
mentioned who went over. 

Anſw. Quidam ignori to the Attozney-General is ſufficient, 

Obj. Mot laid, fo how many Men and Hozſes, and Scozes of 
Sheep the Defendant had extozted. 

Anſw. Number not material, becauſe. it is foz every Man, 
Doſe, &c. between ſuch and ſuch a Time. 1 Cro. 314. 1 Roll. 
88, 2 Cro. 440. 2 Leon. 38. 

This is an Jnfozmation at Common Law, where no certain 
Penalty z and therefoze ufficeth that a Crime appears. 3 Cro. 
305, 609. 

Shower contra. 

Admitted de quibuſdam ignotis good, if the Offence were ſhewn 
certainly, which is not here done. Obj. Gerdick will help it. 

Anſw. The Statute of Jeofailes doth not extend to Jnfozma- 
tions, Roll. 88. 2 Leon. 38. 


CC Ch. 


—— 


2 
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Ch. J. Every ſeveral Taking is a ſeveral Extoztion, and 
not good to lap many Extoztions together. Johnſon's Caſe, 
2 Cro. 609. ſeems not to be Law. 

That being diſtin Offences, and not particularly ſet fo2th, 
the Court cannot tell how to (et a Fine, 

Dolben and Eyres agreed, foz the laſt Beacon; and that the 
Caſe in 1 Roll. is in Point: Afterwards Sir William Williams 
moved that the Defendant might be bound to the Good Beha- 
viour, being found guilty of Extoztion, but that was not done. 


DE 


Term. Sanctæ Trin. 


Anno 4 Willielmi & Mariæ Regis & 
Reginæ, in B. R. 


1 Show, 353, Culliford and Blandford. 


4 Mod. 129. 

Debt on 

72 fein Ne- the Bayoz, &c. fo2 a falſe Return of a Perſon elect- 

— 5 \ ed to Parliament, the Bill is 3 M. 2 W. & M. the 

Parliament. - Declaration was delivered above a Year after, but 
the Latitat wag taken out within the Pear, whether ſuch In⸗ 
kozmer be within the Statute 31 Eliz. 

Eyres J. De is not, becauſe the Statute 31 El. extends only 
where the Inkozmer and the King, oz the Ring only is to have 
the Penalty, but on this Statute the Inkozmer is to have the 
whole Penalty, Noy 71. 1 Cro. 336. 11 Co. 65. 3 Cro. 138. 


1 2. That 


Ebt on the Statute 23 H. 8. by a Stranger againſt 
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2. Chat the Latitat bought within the Pear is a ſuffictent 
Commencement of the Suit within the Pear. 1 Sid. 53 the La- 
titat here is as an Oziginal. 

Gregory agreed in both Points. 

Dolben J. agreed, but doubted whether it was within the 
Statute of 31 Eliz. becauſe it is a (ſeveral Penalty given to the 
ling, and a ſeveral Penalty to the Inkozmer. 

The Chief Juſtice held, that the Statute giving two Penal- 
ties, the BYolietp is ta the Ring, and the Motety to the Jnfoz- 
mer; and doubted whether it ſhould not be taken as a joint Be- 
nalty (02 the hole. | 

And as to the ſecond Point. That the Latitat is no Com- 
mencement of the Suit within the Pear, within the Statute 
31 Eliz. it being a Penal Statute; otherwiſe in the Caſe, where 
a Man hath a Right, fo2 there it will prevent the Statute of 
Limitations, and here the Party might have ſued by D2iginal, 
and lo at no Pꝛejudice; and the Treſpaſs in this Caſe ſhall be 
accounted from the Time of the Offence to the Time of Filing 

the Bill : But, by Reaſon the other Judges were of the contrary 
Opinion, Judgment was given fo? the Plaintiff, 


Princetord werſus Smith. 4 Mod. 131. 
Na Spectal Gerdick in Ejetment the Caſe was thus; J. S. ws je 
ſciſed in Fee, in Conſideration of the Marriage of his wg ©» 

Son with A. Covenants with |. D. &c. to levy a Fine to (ſuch Uſes, &c. 
Ales in Tail, 02 elſe that they ſhould ſtand ſeiled to the Ute of 
his Son in Tall, &c. the Son marrics A. no Fine is levted, 
but thꝛee Pears after J. S. makes his Till in theſe Mozds, I do 
hereby make good and confirm the Eſtates granted in Marriage, 
for the Uſe of my Son, and his Wife, or any of them: And it 
is found further, that J. S. made no other CUriting, but this, to 
which the CAill refers, and that he had not ſettled any other E- 
ſtate on his Son, and his Mike, oz any other to their Ale: And 
the Queſtion was, Uhether the Deed and Till together made 
an Eſtate-tatl. 

Gold Serj. That they did Hob. 32. Bro. Deviſe 48. 2 Cro. 
144, 145. 1 Roll. 611, 

Hooper contra. That here the Eſtate is not executed, becauſe 
the ill fs to confirm the Eſtate to the Truſtees to Uſes, on 
which the Statute does not operate, but Curia contrary to that. 
1 Cro. 369, 447. Mo. 52. : 

Curia. This is a good Deviſe of an Eſtate tall, on the Jn- 
tent of J. S. which is apparent; and altho' J. S. had not granted 
any Eſtate to his Son, &c. yet here the Mozd Grant ſhall not be 
taken ſtritly, but as it NY Agreement in 2 

8 2 ance, 
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lance. Poph. 183. 1 Leon. 313. 2 ; Cro. 1 145. and per totam 
Cur', It is a good Deviſe of an Eſtate tall, and Judgment was 
accowingly given. 


— Maſon and Hanſon. 
o. 355, 


Adminiſtra. Ominiſtrato2 brought Debt fo2 Rent due in the Liſe time of 
— 4. the Jnteſtate, and ſhewed, that Admintſtratton was 2 
ed to him by the Official of the Pꝛebendarp of Brampton, & pe- 
culiaris Juriſdictionis : There was a Gerdict fo2 the Plaintiff, 
and it was moved in Arreſt of Judgment by Larnel, that it be. 
ing a Peculiar, the ]laintiff ought to ſhew by what Authoztty, 
&c. 2 Cro., 556. Palm. 98. 
Gold Serj. contra. It is fll on Ocmurrer, but it is now aid. 
ed by the Uerdi#. Sty. 236. Vide 3 Cro. 431, 791, 879. Sid. 228. 
2 Roll. Rep. 104, 150. 
Judgment fo2 the Plaintiff by thꝛee Judges. Holt dubitavit, 
but by Eyres, Dolben and Holt the not Producing the Letters of 
Adminiſtration is but Fon. 


Fletcher and Porter. 


Windſor Rro2 on a Judgment in Replevin out of Windſor Court, 
Court Plea in 1. Error. That the Pledges are not amerced. 
Abatement 2, Error, That it 1s Quod nil capiat per narrationem, where 


in Replevin. 


it ſhould be per Querclam. 

3. This Court ought to give the ſame Judgment, as ought to 
be given below, viz. Nil capiat, and not to have a Return with: 
out making any Avowy. Bro. Replevin 1, 3, 31. 39 H.6. 35. 
2 Cro. 519. 2 Roll. Rep. 64. that here it ought to have abated, 
and then no Return can be. 3 H. 6. 3. 2 Roll. 433. 9 H.6. 4. 

That here the Replevin is bzought de ſex peciis Corii, which 
Is incertain, and theretoze it ought to abate, 

Curia. Pou ſhall not take Advantage of your own Default. 

Ch. J. TUhere a Plca in Abatement goes to the Point of the 
Action, as a Plea of Pꝛoperty, there it is not neceſſary to avow 
to have a Return, becauſe (uch Pica tmplies an Avowpy ; other- 
wiſe where the Plea in Abatement doth not go to the Point of the 
(Urit. 26 H. 6. 18. 2 Roll. Rep. 64. 

In this Caſe the Court reverſed the Judgment ; but becauſe it 
appeared to them that the ]Ilaint ought to have abated, Judgment 
was given that the Defendant ſhould have a Return. Quzre. 


7 Maſon 


Anno 4 W. & M. in B. R. 


—— — 
——— —— — — —— 32 * 2 


Maſon and Watſon. 


( ate againſt the Sheriff of York, and ſhews, that in ſuch a 1 Pleading 
„Court of York, there are ſo many Attomeps, and that on Caen . 
the Death of every Attomey, the Papo; hath uſed to cle a new don Righe, 
attozney, and that the Sheriff ought to admit the Perſon elected, be Charter 
and that this Uſage had been f02 200 Pears laſt paſt, and that ** ewa. 
on the Death of (uch an Attozney, the ]Ilaintiff was elecked by 
the Mayo2, and that the Sheriff had refuſcd to admit him: To 
this the Oekendant demurs | 
Holt Ch. J. This Matter being againſt common Right, it 
q ought to be ſhewn, that it was by Charter oꝛ Pyeſcription, and 
; you are not a Stranger to the Matter, becauſe you Claim under 
7 the Title of another, and the Action is not grounded on the Pol. 
leſſuon. 
Dolben J. agreed. 
Eyres J. That conſuevernnt & debuerunt had been ſome⸗ 
what, if the particular Time of 200 Pears had been omitted, 
but it is otherwiſe now, becauſe it hath Reference to the Time Viſcontinu- 
mentioned: But the Platutiff had Leave to diſcontinue paying 8, h 


.. 


Coſts. 
Coſts. 2 - 

| Rex werſus The Maycr of Exeter. 1 Show. 258, 

! 4 „ oY i 2 
4 4 927 ff Sd 
| Ma Mandamus to reſtoze one Glide, it was returned, that M. ad. ue 

F there was a Cuſtom within the City to chuſe the Alder. Ane 


k men out of Twenty four, and to remove them on a reaſonable 

} Cauſe; and that Glide being an Alderman, dec; removed out of 

the ſaid City, and reſided at Dale, and neglected his Duty as 

N Alderman, and did not attend at the Common Council, and alſo 

j (poke contemptuous Cows, and took not the Daths, fo2 which 
| he was disfranchiſed. 

Eyres J. Altho' ſeveral bad Cauſes are return'd, yet there is 


0 ö a good Cauſe fo? his Diskranchiſement, viz. his Removal out 
1 8 of the City and reſiding at Dale, fo; Reſidency is incident to 
. the Duty and [lace ok an Alderman : That the Cows deſeruit 
e and reliquit ſhall be intended an abſolute Leaving of the City, tho' 

| J admit much ſhall be intended in Favour of Liberties, 3 Bul. 
t ; 189. 1 Co. 409. but admitting he return d afterwards, pet that 


t ö will not purge the Foꝛteiture. 
; Gregory J. agreed, And that his declaring that he would 
come among them no moze, is no good Cauſe of Diskranchiſe⸗ 
ment, without an actual Abſenting. 


Dolben 


198 Termino Sanctæ Trinitatis. 


Dolben contra. Becauſe 'tis not ſaty, that he never return d 
again, and the Cozds deſcruit, &c. ſhall not be intended of an 
abſolute and total Leaving the City. 

Holt Ch, 4 admitted his Removal, and Leaving of the City 
a good Cauſe of Removal. Mo. 135, 833. 

Here ts no good Summons, and therefoze, altho the Cauſe of 
his Removal be ſtiffictent, yet he ought to be reſlozed: The Re, 
turn is, that he was ſummoned, but not that he was ſummoned 
to anſwer thoſe particular Matters. 

Tf his Deſertion be a Cauſe of Removal, yet (f he returnd 
befoze his Removal, and reſided in the City, then he ought ta 
be ſummoned, but admitted a Summons was not neceſlary, where 
the Party is alway out of the City, and here Certainty is te- 
quired to every Intent, becauſe the Party hath no Oppoztunity 
to anſwer, 3 Bul. 189. 

Jo Mandamus by thre Judges againſt the Ch. J. 


1 Show, 17, * 4 6 Il} "Od | 
ary aj Allie. 
** 6%. 4% oo "= Lows « 5p) : ee: lay — 


a. 


Caſe for Ha- 6 fo2 entting his Bailiwick of Weſtminſter, and ſets fo2th, 

beg ba. C, that he was ſeiſed of the Liberty, and that rhe Defendant 

talk need vor CNECT'D upon Him, and executed an Execution: The Defendant 

ſhe bw 1t- pleads, that he enter'd by Clirtue of Tarrant from the Sherifk, 
| &c. to which the Platntift vemurs. 

It was objeded fo2 the Dekendant, that the Declaration was 
not good, becauſe there was no Citle made to the Batliwick, 
viz. by GOzant oz PDꝛeſcription. 

Ch. J. Somewhat might be, ik the Sheriff had declared 
otherwiſe of the Sheriff's Bailiff, who is a Stranger; but per 


Ch. J. Jn the Caſe of Cary and Backhurſt'Jately, ſuch a Decla- 
er ration was held good. and affirm'd in Erro2 3; and fo in the Caſe 


of Sir Robert Atkins in Halc's Time: And per Cur", anttentiy 
the Title wag let fozth at large, but of late this ſhozt CTlap 
bath obtained, and the Declaration was adjudged good; tho 
per Ch. J. this Cale goes further, than any bekoze. 


4 Mod. 97. Knight and Symms. 


7 1 4 LEE, : 


0 Aon” 3 5 


the Nute of 


Inj A ment He de quinque Clauſis terrx arabilis & paſturæ vocat' 


3 „Long Furlong, continen 10 Acras, 


muſt be Ch. J. Che Declaration is tll, becauſe it don't ſpccify how 
e wu. many Ares of each. 


Dolben J. There is another Fault, fo? it is habend' prædict' 


claus' Terr:r, and ſaith nothing of the Paſture, and ſo the Sheriff 
can't give Poſſeſuon. 


1 Ch. 


* * 
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Ch. J. The Sheriff can't take Notice of it by the Name, 
and the Nature ought to be ſhewn in certain, and an Ejectment 
ought to be as certain, as a Præcipe quod reddat. 2 Cro, 435. 

Gregory J. agreed that it wag Ul. 

Lyres J. It is 11l, becauſe the Sheriff can't give Poſſeſſion 
thereon, but by him the latter Opintons are againſt Savil's Caſe, 
and that an Ejecment lieth of a Cloſe without moze, which the 
Chief Juſtice abſolutely dented, 


a Judgment atreſted, 
Higden werſus Eundem. 


*. on Bond. The Defendant pleads, That the Plaintiff gc- 
F cepted a Feoſtment, with Seiſin of luch Land befoze the 
Dap, on which the Money became due by the Condition, in Sa- 
tisfaction of the Bond. Judgment fo2 the Plaintiff, becauſe it 
is not pleaded, that he gave the Land in Satisfaition, &c. 


Feſſe verſus Hawtry. 


Sſumpſit againſt the wusband fo2 Goods taken up by the Where No- 
'\ Wife: The Defendant pleads, that he had ſettled 1500 J. te Nahe. 
per Annum, fo? the ſeparate Maintenance of his Wife, and that nance, the 
they lived ſeparately, and that the Plaſntif hay Motice of it; bee nor 
to this the Plaintiff demurred, and Judgment was given foz the with, Cen. 
Plaintiff; but per Cur, it is good Evidence, that the Pusband &. 
Non Aſſumpſit. J. 


Inns and Humphreys. 


Ebt on a Judgment. The Defendant pleads in Par, that ple, Wrir of 
a Writ of Erroꝛ is depending. — rag 
The Court were of Opinion, that the JIlea was ill in Bar, Bur, bur good 
but good in Abatement, and Judgment was given kor the Plain. in abet 
tiff, Niſi. &c. But the Court ſaid, that altho' the Practice be 
ſo here, pet the Exchequer have uſed to reverſe it, &c. and they 


lald that they would ſpeak of it to the reſt of the Judges. 


Drew werſas Barſdell. 4 Mod. 104, 


, , 
41% Aon E oy 


HE Court were of Opinion, that a Scire Facias might be Scire F. cis, 
well bzought here, on a Recognizance removed hither out 7,5. ®- on 

of C. B. by Certiorari, and that by Reaſon of ſome Pietevents ne ve. 
ſhewn them in their Chambers. mov'd from 


DE C. B. 


- * . n 
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Inceſtuous 
Marriage. 


3 Termino Paſchæ. 
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Termino Paſchæ. 


Anno 5 Willielmi & Mariæ, Regis & 
Reginæ, in B. R. 


Hicks and Harris. 


DE Court Chziſtian having pzoceeded to annul an in⸗ 
ceſtuous Marriage (where the Tloman died betoze 
Sentence) per Cur' fat prohibition. quoad their de- 
claring the Marriage to de void; ko when the Jnceſt 

is determin'd by the Moman's Death, they cannot now baſtat⸗ 

dize the Jſſue, tho' they may puniſh the Inceſt. 


Poor's Serele- In an Ozder made by two Juſtices to remove a poo? Perſon, 
ments. they muſt ſet fozth that one is of the Quorum; and Note, it is 

not ſufficient to lay, that a Man is poo? and like to be charge- 
able, &c. but it muſt be ſatd he doth not Rent 10 J. per Annum. 


See 28hower. De la Baſtide ver ſus Reynel 6 Ur. 
In homine Omine Replegiando, The Sheriff return'd Elongavit, where- 
2 upon iſſueth a Capias in Withernam, but the Defendant 


Non cepir, had appeared befoze the Capias in Withernam was awarded. 

8 Levinz pro Defendente. Said it would be an intolerable Hard. 

thernam. Chip, ik the Defendant could not be admitted to traverſe the El0n- 
gavit, which the Sheriff returns of Courſe, when he would plead 
non Cepit. 


I Sol. 


Anno 5 W. & M. in B. R. 201 
Sol. Gen. pro Quer. Maps that the Defendant may gage 
Deltverance. 

Holt Ch. J. In a common Veplebtn, where the Dekendant bot 
appears, no Withernam ſhall go: And here, if the Sheriff can- 
not execute the Writ, he muſt return Elongavie, fo? elſe he ſhould 
falſify the CUrit, which he cannot do. But the Defendant in 
Weplevin chall not gage Deliverance where he pleads non Cepit. 
Jt was ruled, that, upon the Defendant's Pleaving non Cepit, 
there ſhould go a Superledeas to the Withernam, quia improvide 
cmanavit. 


Middleton verſus Swail. 


Iddleton deviſed ſeven ſeveral 26th Shares in the Mew Rf- Deviſe to 

| ver Water to his (everal Childzen (by two ſeveral Ven- — 
ters) in Fee: Pꝛovided, that, if any of them die under Age, oz Shore alike 
unmarried, then the Part oz Share of him oz her (o dying to — 
be divided among the Survivozs, Share and Share like; one of Common. 
the Deviſees dies, it was adjudg d, that the Survivozs were 
Tenants in Common of that Part fo2 Life only; fo2 the (Mom 
Share doth not denote the Intereſt, but the Quantity, Vide 
3 Cro. 5 2. Pettiwood verſus Cooke, 3 Leon, 180. S. C. Roll, 835, 
836. Hanbury and Cockerell. 


Wharton and Liſle. Poſt. 


7 2 3. 

6 H ÞE Plaintiff being Tmpzopziato? of the Parſſh-Church of Flax, &c. in 

T. in Eſſex, the Queſtion upon a Spectal Uerdict was, Cundeas or 
(Whether Flax be great oz (mall Tithes ? Holt ſaid, if it were Fields. Q. f 
planted in a Garden, it were ſmall Tithe ; but ik in a Field upon (ll Tiches. 
antient arable Land, it were great Tithe, which Dolben and 2 
Eyrcs deny'd, fo? they (atd the Place of Sowing could not alter a 
the Nature of the Ttthe. Nota, By a particular Endowment, 
the Uicar map have Tithe⸗ Pap, and it ſhall be pꝛeſumed, that 
what the Uicar hath enjoyed, he was oziginally endowed ok. 
Vide x Roll. 643. (20) Web's Caſe. Hutton 77. Udal and Tin- 
dal. 3 Cro. 467. and Mo. 909. Bedingficld's Caſe. Adjo. 
verſus Reſid'. Poſt, . 


Ambrole verſus Whittingham. 7 


i * 7 8 7 
4: Ae, , 
Eber upon a Judgment in Ejectione ſirmæ pro Mineris Car- — 
bonum in Durham, not ſhe wing how many. bonum ſans, 


ſhewing the 
D d Pro Number, 
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Return of 
Haobcas Cor- 
pus to infe- 
riot Court. 


Contempt. 


EjeAtment of 
a Rettory, 


Admiſſion, 
&c. of > Lay» 
man, nor 
void, &c. 


Pro Quer'. Ejedment lieth not pro Miner' Carbon' generally, 


fo it is uncertatn, Own 18. Palmers Caſe. Mo. 702. 8. C. 
2 Roll. 166, 189. Sty. 30, 193. 1 Cro. 593. 11 Co. 25, 55. 

Pro Defendente. Jt would have been good de Miner' ſans 
Queſtion. Ag to Mineris, one Mine may go th2o' a whole Ma. 
noz, but when there are ſeveral Shatts they are called ſeveral 
Mines, (ſo that if the Ejectment had been bzought pro Miner', 
pꝛobably he would have recovered but one Shaft. 

Such Ejettments pro Mineris have been uſually bꝛought in 
Durham, we have Copies of the Recozds and Judgments there- 
upon. 

Ch. J. hæſitavit. CTis hard to maintain an Ejectment of a 
Mine, but that is ſettled. Here Mines may be taken koz all 
the Mines in the Pariſh; yet the Judgment was affirmed, 


In C. B. 


Ther a Habeas Corpus to remove a Cauſe out of an inferio? 
Court they returned the Stat, 21 Jac. 1. cap. 23. And 
that the Plaint was entred tali dic, the Appearance tali die, and 
the Demurrer joined tali dic, (which was in Truth above ſir 
Weeks after) but they did not (ay, that it was above ſir Tleeks 


(to bar the ſuperio2 Court by the Statute); noz that it was not 


joined ſooner. Another Fault was, that the Return was not 
dircited to the Court. 

The Return was diſallowed, and ozdered that the inkerlo: 
Court return the Caule within a Teck. 

Cook Mꝛothonotary, Jf the inferio2 Court would have the Be- 
nefit of the Statute, they ſhould not have received and allowed 
the Certiorari. Cur' contra, fo? this Court ought to be aſccr- 
taind by their Return, elſe tis a Contempt, &c. 


Dr. Har(cot's Caſe. B. R. 


K. Harſcot, Dean of Windſor, was pꝛeſented by the King 
(ratione Lapſus) to the Rectozy of great Haſley in the 
County of Oxford, and cauſed an kjectione firmæ to be bzought 
fo2 Recovery of the PoſſeMMon ; and now it was trp'd at the Bar, 
and when he had p2oved the Pycſentation (under the great Scal) 
and his Admiſſion, Jnſtitution, and Induction, and reading the 
39 Articles, &c. the Defendant's Council inſiſted, it ſhould be 
p20vcd that he was in Ozders. 
Holt Ch. J. The (ame Pꝛook ſhall be allow'd to pꝛove Oꝛders, 
as to Þ2ove Marriage, viz. conſtant Reputation, &c. And if he 
were laicus, the AdmiMon, Jnſtitutton, and Induction, were not 


void, but voldable, and till depuved the Plenarty remains. 
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The Defendant intitled bimſerlf to the Rectozp by the Þteſen- Corporations 
tation of the Dean and Chapter of Windſor, under their con» , e 
mon Seal; to which the Plaintiff replyd, that the Scal was un- proſe 
fairly obtain'd, and ſo no good Chapter ac. A Coppozation muſt Vis ift. 
at by a Majonty. There were ſeveral Ozders upon the Founda- 
tion tempore Ed. 3. and confirm'd by Act of Parliament, that this 
Living ſhould be diſpoſed of by the Dean and Chapter, and that 
there ſhould be ten Days Warning. The Body conſiſts of the 
Dean and twelve Canons; and only Dz. Scott and Dꝛ. Dowry 
were pzeſent, when the Pꝛeſentation was ſealed; that it was done 
ſuddenly, and without Marning. 

Sir William Williams foz the Defendant, Jf there was an 
Oder of the Chapter directing the Pꝛeſentation, there needs no 
Majozity, when the Seal is put: When a Tenant hath the com- 
mon Seal, ſhall he be obliged to pzove that there wag a Majo ⸗ 
ty at the Making of the A? 

Hole Ch. J. The Seal is Evidence prima facie, but may be 
diſpzoved, if obtained unfairly. Of common Right there muſt vide ſupcs- 
be a Majonty of the whole pzeſent ; and the Bajozity of them 
peſent muſt make the act: But here, by the particular Conſtitu- 
tion (as appears by ſeveral Pzecedents)*a lefſer Number map 
make acts, &c. 

Obj. The Pꝛecedents are againſt the — which hath 


been confirmed by ſeveral Ads of Parliament. Anſw. The Ats 
of Parliament do not reach this Caſe. 


Holt Ch. J. A By-Law may ſubje# Perſons to Penalties, By Laws. 
but cannot make an Ai void, which is warranted by the oziginal 
Conſtitution z and here it appears, that by the Uſage a Chapter 
map be held without a Majonty of the whole Body. 


Trevagnion's Caſe. 


Mandamus was granted to the Juſtices of the Peace in Mndamus 


Cornwall, to give Judgment in his Caſe, upon the Sta fg. 
tutes fo Releaſing pooꝛ Pyſſoners. 


Rex verſus Cherry. 


T was moved to quaſh an Oper made at the Sefflons at Senn can't 
Hicks's- Hall, foz diſcharging an Appzentice, becauſe it was Picherge 


iſcharge an 
made at the Seſſions per Saltum, whereas it ſhould firſt have been Apprentice. 
under the Hands and Seals of two Juſtices. 


Eyres J. Jt (hall be intended to have come to the Sefſons by 


Recognizance, as the Statute direts, But Holt C. J. and 
Dolben J. contra. 


D d 2 Eyres 
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© Eyres held, that the Seſſions might ozder Money to be return. 


ere ed to the Apprentice; but Holt Ch. J. contra, ko; the Statute 


Conſtable, an 
Othcer oft 
the Scfſions- 


relates only to Appzentices in Hugbandzy, and ſuch like. 


Rex & Regina verſus Lloid. 


NE Hesketh was arreſted by the Defendant Lloid, a Con. 
ſtable, by Clertue of a CUarrant of a Juſtice of the Peace 
in Middleſex, agatnſt the ſald Hesketh, as the reputed Father 
of a Baltard-Child; Hesketh pleads, he is no ſuch Perſon, and 
depoſits Plate and Money in the Hands of the Officer. 
Afterwards, upon Examination of the Matter at the Seſtons, 
Hesketh centred into Reconnizance, &c. And the Court o2dered 
Lloid to return the Monep and Plate; and now it was moved 


to quaſh this Ozder, but deny'd, koz the Conſtable is an Officer 


Fuit for 
ting Baked 
prohibited. 


Bill of Ex- 
change pay- 
»ble ro A; or 
Bearer, is not 
to Indoiſee, 


Alligament 
of a Breach 
too general, 


of the Court of Seſſſons, over whom they have Power, &c. 


Sir Barth. Shower moved foz a Pꝛohtbition to the Court- 
Chuſtian, upon a Libel againſt a marrted Man fo2 Adultcry, and 
getting a Baſtard-Cifild, And it was granted, quoad the Com- 
pelling him to anlwer upon Oath; but the Court-Chuſttan map 
pꝛoceed fo2 the Incontinencp, tho not fo2 the Baſtard-Chtld, 


Hodges verſus Steward. 


Ale upon a B(ll of Exchange: Cuſtom was laid in London, 

that where a Bill is payable to A. 02 Beater, it muſt be paid 

to the Endoꝛſee. Holt Ch. J. ſaid, it was repugnant, fo? another 

Perſon, and not the Endozſee might be the Bearer. Mo Indebi- 

tatus Aſlumpſit lieth againſt the Accepter of a Bill of Exchange, 
tho' accepted under Hand, 


Knight verſus Leach in Errore C. B. 


3 upon an Agreement, that the Defendant ſhould aſſign 
bis Part of a Ship and that the JIlaintiff ſhould pay 
23 l. in Þand, and 600 moz2e, upon an Aſſignment in UUriting ; 
and it was alledged tn the Declaration, that Def. non aliqualiter 
performavit agreamentum præd. And now aſſigned fo2 Erro; after 
Cerdict, that the Aſſlgnment of the Becach was too general, as, 
if a Man covenant to repair a Houſe, tis too general to ſay, 


that he bath not repaired it, and upon this G2zound were cited 


5 Co. 2 Caſe. 3 Cro. 292. Gregory verſus Nevil. 
Hob. 69. Auſtin and — 2 Cro. 503. Leneret verſus River. 
Yelv. 176. Rock's Calc, 


2 Sit 
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Str Barth. Shower argued to the contraty, fo2 that an action 
of the Caſe hath no particular Fozm. 4 Co. 91. Here was a mu: 
tual Agreement, and Damages given fo2 Non-perfozmance of it 
tis a Negative upon an affirmative Covenant, and certainly very 
well after a Cerdict, and he ctted did. 178. Baxter and Jackſon 270, 
Pleaſe verſns Paltry 447. Gibbons and Northcot. Non infregit 
conventionem is naught upon Oemurrer; but good upon Tſſue 
after a Cervitz fo2.a Cerdi# will help where the Thing wanted 
muſt be intended to have appeared at the Trial, as Attoznment up- 
on an Avowy,' &c, | 

Holt Ch. J. cited Dyer 297, 298. and 2 Saund, 3 50, 352. Da- 
mages are given here occaſione non performationis, pꝛobably tt 
might have been good upon Demurrer. 3 Cro. 543 Gower verſus 
Cappar. Yelv. 11. Gurnons verſus Hodges 133, 134. Bettiſworth 
verſus Campion. Hob. 88. 106. Lampleigh verſus Brathwait. But 
this being after a Uerdict, the Judgment was allem d ſans Difft- 
culty. 


Rex & Regina verſus Wiggot and Petty. 


* an Indickment fo2 bringing back one Hall to the Pa- Iaditmenes, 
riſh of Whitchurch, after an Omer to ſettle him in Feck- e en. 
nam in the County of Worceſter. Eyres J. ſatd, where a Sta. 
tute pꝛohibits a Thing without a Penalty, oz makes a new Du- 


ty to an Officer, the Indictment needs not conclude contra for- 
mam Statuti. | | 


Rex & Regitia, verſus The Biſhop of London in 

Quare Impedit for the Vicarige of St. Martins. 

18 Defendant pleaded in Abatement a Qartante de. V. ace be: 

tween the Writ (which ſays the Church is vold, Ee ad egi 
noſtram donationem ſpectat) and the Count; which is jure Pra- Count. 
rogativæ ad noſtram, &c. 

Dir Barth. Shower argued, that where the King is intitled to 
preſent jure Prærogativæ, 02 alieno jure, the Writ ought to be ſo Jure Pracog. 
too, as Reg, fol. 30. ſpectat ad donationem noſtram ratione cu- 
ſtodiæ terra & hæredis. Reg. fol. 32. Tis true, in an Action of 
Taſte the CUrit may be general, and the Count ſpectal, but that 
is, in codem jure. And in 3 Cro. 240. (which ſcems againſt me) 
Ne — wag only Explanatozp of the TUrit, not in another 

ht. 

Tremain contra, relied upon 3 Cro. 240. 

Holt Ch. J. Cis clear, the Crown hath the Pꝛerogatibe to 
preſent in Caſe ok Simonp, yet there a general CUrit is good, 
never (aid Ratione Simoniæ. Ag to Watdſhip, it map be _ 

genera 


em 
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general 02 (pectal, Raſt. 626, & 530. pl. 11. . the Wows ſpedtat ad 
donationem noſtram do not imply pleno jure. Ruled quod Re- 
ſpondeat Ouſter. 


Houghton and Howard. 


Wric to the Pon a Writ of Erro2 directen to the Chief Juſtice of Cheſ- 
ET ter, ſive ejus locum Tenenti. 


locum tenen- Sir William Williams moved to quaſh the CUrit, fo? that the 
ei, well. Recod return d is coram A Capital' Juſt' & B. alt' Juſt. 
Holt Ch. J. Bekoze the Stat. Eliz. there was but one 
Juſtice, but that Statute adds another, and ever ſince the Re- 
cozos have been as this is; tho Str William Williams ſa(d, 'twas 
always return d coram Juſticiario, till Ring Charles the Se⸗ 
cond's Time. The Judgment was affirm'y. 


= | - Dubray werſus 

Adminiftra- Uled, an Adminiſtrato2 ſhall not be compelled to find Spe- 
1 cial Ball upon a bare Suggeſtion of a Devaſtavit ;; Hut 
4ugg-0ing in Debt upon a Judgment, where a Devaſtavit (s actually te- 


Devaſtavic. turn'd by the Sheriff, he ſhall. 


James verſus Barkley. 


Where Error Olt ſaid, A CUrit of Erroz in Parliament, where there is 
— a kong ÞP2o2ogation, to that a Term doth intervene, is no 
Judgment in Superſedeas ; and ſo of a Crit of Erroz upon a Judgment in the 
. 1 4, Common Pleas. Where a Recopd is actually return'd into Par- 
per» {iament, if there be a P2ozogation, and no Continuance of the 
CUrit of Erroz, Execution ſhall be awarded. Vide Mod. 0 
2 Cro. 341, 342, Heygon and Godſalve. 
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Thomas Savere Cen. Demandant verſus Lenthal, 
Briggs, Faringdon, Glover, Cook, and Ellis, Te- 
nants. 


Sſile of Novel Diſſeiſin fo; the Office of Marſhal of this Aſſiſe of the a Af de. 

Court tryd at the Bar. The Demandant makes Ti. Ae of 7 

tle by Gzant of the Office from Lenthall, one of the 

Tenants, to the Demandant fo2 his Life ; and Articles 
were read, whereby Lenthal, in Conſideration of 40 J. patd in 
Hand, granted and covenanted to convey the Office to the De. 
mandant fo2 his Life, from and after the Death, Surrender, F02- 
feiture, oz other Determination of the Eſtate of Glover, of, and 
in the ſaid Office, paying a yearly Rent of 16001. whereof 355 1. 
- be pald upon the Sealing the Conveyance fo2 the firſt 

uarter. 

That Glover committed a Fozfeiture by a voluntary Eſcape : 
Ind it was pꝛoved, that the Demandant was ſeiſed and diſſeiſey 
by the Tenants. 

But the Court was clearly of Opinion, that no Eſtate pals'd What Cove. 
by the Wows of the Articles, but they ſounded only in Cove- pj 0. 
nant, fo2 if the Sentence ended at the Tlozd Grant, then nothing nor. 
was granted. A Covenant that one ſhall enjoy, makes a Leaſe, 
but not a Covenant, that one will convey, &c. Vide Hob. 34, 

35. Tiſdale verſas Sit William Eſſex, 1 Cro. 207, Drake verſus 
Munday. And the Plaintiff was non p2oſs'd, 


Caſe 


pu 2 
2 ; 


nmr. BCT, 8 4 


— . — —— — tts: ˙*V22 


— 


— er a on 9 Eg 


IH. Lag 4 4 8 „ 44 
— 5 — — . n 9911 
——— —ů—̃—ů—ů — 


| 
4 
FP 
Ll 


— 


208 Termino Sanctæ Trinitatis. 


e b Rettig Cloman is ſettled with thꝛee Childzen in the Parich of 
monty. \ Shermanbury, and relieved by the Partſh at 3s. per 


167 


4 340. 


—ů— 


Caſe of the Pariſhes of Shermanbury and Boldney. 


een. A Man of Boldney marries the Moman, the Childzen 
follow their Mother: The Juſtices at the Seſſions make an ©. 
der, that the Pariſh ol Shermanbury ſhould continue their Pay- 
ment to the Childzen in Boldney. 

Holt Ch. J. Chis cannot unſettle the Childzen, unleſs the 
Step-Father be able. Yet Quxre, Whether the Childzen being 
under Age muſt neceſſarily follow their Mother as Murle⸗ 
Chtldzen. | 

byres J. Tho' the Father be chargeable with Maintenance, 

& c. yet they may not thereby be removed to another ]Iariſh, fo? 
if ſo, that Jariſh might be charged with them after the Death of 
the Father. 

Then tt was ſaid by the Council, that this Ozder was made 
Oziginally at the Seſſons, without any Appeal. 

Eyres J. Jn ſome Caſes the Juſtices may make an ozigtnal 
Oper at the Selllons, as to charge the Gzandfather, &c. Ad- 


journatur, 
Lamb verſus Archer. 
2bbHevite of « Pon a Special Uerdict in Cjectment the Caſe was, A 
227 Term in Re- Man pollels d of a long Term fo2 Years deviſed it to 


mainger.* Richard his Son, and the cirs Males of his Body; and if he 
« Contingen- die without Iſſue (living Elizabeth his other) then it ſhould 
V, good. go over to his Son john; the Contingent happen d. 


Jt was adjudged without Difficulty, that the Oeviſe over to 
—_ was good, upon the Reaſon and Authozity of the Duke of 

orfolk's Caſe, which the Court laid was decreed accozding to 
the Rules of Law, and no Danger of a Perpetuity doth enſue, 
And Note, Child and Baily's Caſe hath been very much ſhaken. 


Where A- Eyres J. It is a Queſtion in our Books, CUhether an Adlon 

. for folll lte foz the malitious Pꝛolecution of one fo2 Felonp, bekoze 

Proſecurion. the Felony tryD : And where the Judge will pzocced (tho! 'tis 
ill done) yet we cannot tie up his Hands, tig an Erro2 in 
Judgment. 


Q. If conſeſ- Eyres J. J much Doubt, whether the Rules of confefling 


fog Leale, Leale, Entry, and Ouſter, be good in an tnferioz Court, but 


Ouſter, be. they ſhould pꝛoceed the antient Clay, 
good in inte- 1 
nor Courts. 


Holt 


ut 


olt 
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Holt Ch. 7. No Man is to be admitted Tenant 02 Defen- Who to be 
dant in Ejectment by the common Rule, unleſs he hath been in +dmicred De. 
Poſſeſſion, o; received Rents, and not a meer Stranger. 1 


„Ament 


Wharton and Liſſe. Ante 222. 


T was now argued again upon a Special Cerdict in Trover, Tithes of 
] whether the Tithe of twenty-ſix Acres ſown with Flax be u b &< 
great Tithe 02 a ſmall (there being 1300 Acres in the Pariſh.) © che 

A Cale was cited fo? the Plaintiff, between Witherington and 
Henden, adjudg d in the Exchequer, Paſch. 27 Car. 2. that Tur- 
neps, when ſown in great Quantities, were great Tithes, But 
Dolben J. deny that it was ſo reſolved, but that the Tithes 
remain of the lame Nature, whether in Gardens 02 Fields, and 
of that Opinion were the reſt of the Juſtices; but they ſaid, if 
the greateſt Part of the Pariſh Could be ſown with Flar, per- 


haps they might alter their Dpinion, Vide Linwood 192. Linum 
reckon'd inter minutas decimas. 


Judgment fo? the Defendant, Niſi, &c. 


Hole Ch. J. J wonder that any Creditoz, that is in Earneſf, 114bess Cor- 
ſhould deſire to remove a Puſoner out of the Country, fox he pus for Pri. 
may as well Charge him in the Country by Qertue of the late emmy 


E count: 
Act, &c. which hath taken very good Cfret, ſo that the Habeas +» Tack. 
Corpus is but a Trick, 


N olworthy and Baller. 


* .. 


NE deviſeth the Manoz of D. by Will, and akterwards T Loft 


makes another CUill, without mentioning the Manoz of D. Ji = 
Quzre, Tf this be a Revocation. 


ls ſingulis. 
Holt Ch. J. haſitavit. Foz by the Stat. UH. 8. it muſt be 
the Laſt Will, 


Finch contra. F02 the fozmer Mili ſhall be taken ko; the Laſt 
Will, as to D. Adjournatur. 


Harcourt verſus Fox. 


Pager Aſſumpſit fo2 the Pyofits of the Office of Clerk of Cleik ee 


the Peace of Middleſex, the Jurp found (ſpecially the Sta⸗ Peace conti- 


nues afterRe- 0 2 
tutes 37 H. 8. cap. 1. and 1 Will. & Mar. relating to the Ok. e-. Ale, 


moval of the 


fice of Clerk of the Peace: And the ſole Queſtfon was, Mhe⸗ Cutos Row, 


ther the Plaintiff continued Clerk of the Peace ofter the Kemo. 
val of the Cuſtos Rotulorum, 


Ee And 
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And now all the Juſtices ſeriatim dellvered their Opinions fo 
the Plaintifk, upon the Wozds of the new Statute, that the 
Cuſtos ſhall name the Clerk of the Peace to hold the lame Dffice 
ſo long only, as he ſhall behave himſelf well, which gives htm an 
Eſtate fo? Life. 
of by Rotulorum is not Time out of Mind, but it is an antient Of. 
made Ed. J ce. Lambert's Inſt. fol. 371. Juſtices were created 1 Ed. 3. in 

Lieu of the Conſervatozs of the Peace; without Queſtion, they 

had thereby the lame Authozity as the Conlervatozs had, Stat. 

34 Ed. z. gives them greater Authozity, this gave Occaſion foz 

the Office of Cuſtos Rotulorum. The Juſtices are Keepers of 

| the Recozds, but that was inconvenient, foz one might take one 
Note. Recozd and another another: The King may name one of them, 
Cuſt«s Roru. that are named in the Commiſion (foz Convenience) to be Cuſtos 
any Jaged 4 Rotulorum, tho legally fill they are in the Cuſtody of the Juſtices, 
Authotity, ko; the CUrſt of Certiorari is viretted to them; but the Cuſtos 18 
chargeable, tf they be embezelld: Hence it follows, that the 
Uing cannot name one to be Cuſtos, who is not in the Com- 
miſſion of the Peace. 2 H. 7. fol. 1. A Recognizance fa} the 
- Peace ſhall be cert(fy'd to that Juſtice, who is Cuſtos Rotulorum. 

'Tis incident to the Office of Lozd Chancelloz to name the Cu- 
ſtos (but in the Name of the King) without Mar raut, as he now 
grants Comiiifſions of Oyer and Terminer and Gaol-Dettvery ; 
fo2 ex officio he ought to pzovive ko the Executton of Juſtice, 
The Stat. 37 H. 8. that takes the Momination from the Chan- 
cello? (and appoints a middle Tap by Bill ſigned) was an Jn: 
croachment upon his Office, and found to be fnconvenicnt ; and 
therefoze, by the Statute 3 & 4 E. 6. 1. the Power of the Lom 
Chancelloz was reſtoged. 

The Nomination of the Clerk of the Peace belong'd to the 
Cuſtos, as the moſt pꝛoper Perſon. 2 Inſt. 425. 

Jt was plaiuly the Intent of this new Statute to make 1Izo- 
viſion, that the Selllons ſhould be always furniſhed with an able 
Clerk, who might diſpoſe of himſelf and his Affairs accomdingly. 
It was the general Temper of the then Parliament to make Offi 
1 moze laſting (our Places are ſo) and Contemporanea Expoſitio 
elt optima. 


Judicium pro Quer. 


Hermitage's Caſe. 
Mndamus 


N Hermitage bzought a Mandamus to be reſtazed to the Place 
N J. of Maſter of the Free- School of Wakefield in the County 
Ade, Tuey Of York: The Governours return their Foundation by Queen 
Rerurn a Elizabeth, and their Power to chufe a School-maſter, who was 


1. = 00 continue quamdiu compertus foret per Gubernatores ſive majo- 
well. s 2 * 


1 * — — +. — FIR 8 
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rem partem eorum elle diligens fidelis & aptus; with Power to 
the Governours to make By-Laws and Statutes foz the better 
Government of the School; and they returnd ſeveral Statutes 
and ſeveral Bzeaches of them by Hermitage, and therefoze they 
diſplaced him, &c. 

bis Council offer'd ſeveral Exceptions to the Return, inſiff- 
ing that one o two Failings do not amount to a Foxfeiture of 
the Office, but it muſt be an obſtſnate perſiſtance. 

But the Court was of Opinion, that the Statutes in this 
Caſe are but directozp, and the Governours by the Foundation 
— the abſolute Judges, from whom there lieth no Ap - 
peal. 


211 


Anonymus. 


U a Covenant in a Leaſe to pap the Bent, without any Covenene to 
Allowance of Taxes, Jmpoſitions, 02 Aﬀeſſments, which #2. ben, 
are impoſed, oz hereafter ſhall be (mpoſed. Taxes, how 
Jt was urged by the Council, that a Covenant to pay Rent, ended. 

free from Taxes, ſhall not be extended to parliamentary Taxes, 
which the Court ſeem'd to admit; but here the Mozds Aſſeſſ- 
ments, and which ſhall be impoſed, muſt extend to paritamentarp . - - 
Tares, and cannot otherwiſe be ſatisfied, elſe many Contracts 


would be avoided. 


Anonymus. Poſt. 


Ebt upon a Judgment, the Defendant pleaded a Writ of Error pend- 
Erro; depending in Abatement. —— 
Holt Ch. J. It is a good Plea in Abatement, tho" not in ment co Debe 
Bar, accoding to the new Diſtinction in the Exchequer-Cham- on JudgE - 
ber: The Judgment is ſuſpended in a great Mealure by the 
(Urit of Erroz; foz tho an Executoz ought to pap Judgments 
befoze Statutes, pet he may pap off a Statute befoze a Judg- 
ment, upon which there is a Crit of Erroz depending. | 
Dolben J. The Law, in Oliver's Time, was that a CUrit of | 
gs ſhould not be a Superſedeas, and it would be well if it were ; 
now. 
. 1. J. The Diſtinction between Bar and Abatement is 


Holt C. 2. Jll talk with the other Judges about tt. Adjo. 


Ke 2 Ano- 


7 2 8 . - Ws 8 
412 Termino Sancte Trinitatis. 


Anonymus. 


Alicn-nee in 
Abatement, 


T was pleaded in Abatement, that the Plaintiff was an Alien. 

nee apud Roan in Regno Franciæ infra Ligeantiam Regis 
Francorum: The Plaintiff replies, that be is Alien Amie nee 
al Hamborough intra Ligeanc of the Emperoz, and traverſeth 
that he was bozn at Roan modo & forma, &c. 


X ou Ch. J. It ſeems to be an ill Traverſe, and puts an ill 
A 


Serjeant Darnel cited 2 Roll. 681. D. t, 3. 
Eyres J. In thoſe Caſes modo & forma alters the Caſe. 
Holt Ch. J. « Inſt. 281. Upon a Traverſe quod feoffavit mo- 


do & forma. A Feoffment by Parol will not ſatisfy the Allega- 
tion of a Feoffment by Deed. 


Eyres J. The later Authozities are other wile. 

Holt Ch. J. oe might have been bozn at Roan, and yet infra 
Ligeanciam Angliæ, as if attending on an Embaſſado?, and there⸗ 
foze be ſhould have pleaded Alien Enemy nee, &c. Adjournatur. 


Edwards werſus Pierce, 
Two ſubmit, Ca © fubmit to an Award, and nothing was awarded as to 
—_— one, but only, that all Adiong (ould ceaſe : Pet the 
ood. Court held it to be a good Award. 


Warrantof Ch. J. By the Pꝛadice a Warrant of Attozney befoze the 
—__ Eſſoin⸗Dap to enter up Judgment, ag of the pzecedent Term, is 
mem. © good. J once knew a ſilly Attomep, that entred up a Judgment 


_ pzecedent Term upon a Bond given, and dated in the Ga⸗ 
cation. 


Rex ver ſus Read. 


india ment H? was indicted upon the Statute 5 Eliz. fo; exerciſing artem 

e de le Fabre; and the Jndictment was quaſh d, foz by the 

Trade muſt Statute all Indiaments ought to be in Latin, here tis in French, 
in Latin. 

judgment ia It was moved (oz a Co-parcener, one of the Defendants in 

= ment #- Cement, that the Plaintiſf might take 8 Jud 


= lo a Poie- 
parcener for (Ys elle tk he p20ceed and recover but a Molety, he map pay Call. 
a Moiety, . G2anted Niki. 


Rex 
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Rex werſus Pullen. 


JS Convittion foz Deer-ſtealing being afirm'y, Sir Barth. Oer dea, 
Shower now moved ka; an Attachment; but the Caurt de⸗ 
nyd it, faz they ſaid they muſt purſue the Statute, and make out 
ſuch Pꝛoteſs, as the Statute direcks. Vide 3 Inſt. 162. 13 Co. 64. 
Jn Caſe of fozcible Entry, this Court may award Reſtitution ; 
gud tis a geueral Rule. that this Court in all Caſes map 
the like Erecution, as the Court below ſhould have done, 


Harcourt verſus Fox. 


JR Barth. Shower moved fog a peremptoap Mandamus, the Mendimus, 
Right being now try'd, and laid it was granted in the Caſes n 

of Maxfield - School and Birmingham-School, without Return of 
a firſt Mandamus. The Surmiſe of a peremptow Mandamus is 
quia conſtat nobis de Recordo quod A. debet admitti, which is 
true in this Caſe, as well as upon Return of a Mandamus. 

Dolben J. Then there ſhould have been a Rule by Conſent | 
4 fo2 trying the Right. | = 
1 Holt Ch. J. They may wing a Urit of Crrozz Then Sir | 
j Barth. Shower pꝛayd a general Mandamus, and it was granted, 


A Mandamus directed to the Mapoz, Aldermen, Common M. od, mus, 
Council, and Chamberlain of Canterbury, was returned by the bow dire» 


Mayo? and Commonalty. And now Turner moved foz a peremp- 
tow Mandamus. 

Holt Ch. J. A Mandamus need not be directed to the Co2po- 
ration (tho it may be ſo) but to the Perſon, who did the Mrong, 
and hath Power to do Right. You ſhould have moved, that the 
Perſons, to whom the CUrit was directed, ſhould have returned it, 
the Return muſt be quaſhed 3 But you may take a new CUrit. 


2 rr, . . 
_ ory 
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Eyres J. It two Tenants in Common be diſſeiſed, their Lef, Ae, 


lee in Ejetment muſt declare upon two ſeveral Demiſes. miſs where 
In Common. 
Rex werſus Pope. diflciſed. 


DE Defendant being Overſeer of the ÞPooz, was indifted _—_—_— 
foz not obcying an D2der of Selllons congetning the Set - z;5,6eying 
tlement of a poo? Man; and now the Jnditment was quaſhed, »» O19ec of 
becauſe it recited quod cum ordinatum fuit, &c. whereag it 5 


oft. . 
ſhould have been abſolute, without the Cum. Vide poſt. . — 


contra. F 
| no- 
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Anonymus. 


Treſpaſs lies Olt C.J. A Man poſſefſed of Goods may have Treſpaſs 

1 rolled in his own Name, by Reaſon of the PoſſeMon ; but where 

; he declares as Adminiſtratoz foz Money received ad uſum Admini- 
ſtrator. 'tis otherwiſe. 

Eyres J. J thought it had been ko; lent Money, and then the 
Adminiſtratoz might declare either Map, and the Maming him- 
ſelf Avminiſtratoz is but Surpluſage. 

Holt Ch. J. Mhere the Adminiſtrato2 gives a Ban Authozity 
to receive Money fo! him, the Action muſt be bzought in his own 
Name; but if paid to a Stranger without ſuch Authozity, the 

Adminiſtratoz hath his Election. 
Where one here an Adminiſtratoz names btmſelf ſo, &c. the Defendant 
_— — may have an Audita Querela. J remember the Caſe ſome- 
Defendent Where. 


may have Sir Barth. Shower. 'Tis in Saunders. 
Audits Que- 


3 Bret and Johnſon's Caſe. 
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Mandemus N. Harrington moved fo} a Mandamus to the Mapo and 
—— 1 oY Citizens of Cheſter, to reſtoze Richard Bret, Thomas 


mon-Coun= Johnſon, and ſeven others, to their Offices of the Common 
ren. Council there, and it wag granted. 
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Sands qui tam verſus Child & al. 


1 N Attion bzought upon the Statutes 13 R. 2. 5. Aion for ; — 
: 15 R. 2. 3. 2 H. 4.11. kg ſuing in the Admiralty een te F 


fo Things done ſuper terram. to ſtay Wi 


That the Plaintiff, 34 Car. 2. was going with his bound for 
Ship from London to the Maderas. going the Eaſt-In« 


dies. 

That the Defendants 13 December, 34 Car. 2. pzoſecuted a 
Plaint in the Court of Aomiraltpy, and on the 14th cauſed the 
Ship to be arreſted, fo2 Caution not to trade with Jnfidels 
within the Limits of the Eaſt-India Company's Charter, with 
out the King's Licence, whereby the Ship was ſtopp'd till April. 
The Defendants pleaded Non Cul. 

The Jurozs found lpectally the Licence of the Eaſt-India Com- 
pany, the Petition of Child to the King; whereupon the King 
order'd the Commiſſioners of the Admiralty to cauſe the Ship to 
be ſtopp'd, until Security given, &c. that on the 13th of Decem- 
ber, the Defendants, as Agents foz the Company, pzocured a 
(Uarrant to areſt the Ship, which was arreſted on Behalf of the 
Company: And they refer'd it to the Court, whether the Defen- 
dants were guilty within the Statute. 

Finch pro Defendente. | 

1. Pere is no Suit at all in the Admiralty, neither Plaintiff 
noz Defendant, noz Thing in demand, no Libel, to whtch An- 


ſwer 


2 ———  —  —  — — — — — 22 
— 


— — 2. . R ———— —ü—A— . 
— —— — — ———— — a ——_—_ — 


—— 


WY | 
1 
1 
: 
1 
, 
1 
| 
l 


* 
— C 2 


„ or + apo en 


a 


216 


1 ermino Sancti Michaelis. 


(wer required: The Writ of ne excat Regnum ts no Duit ; lo lo 
here. | 

2, Jt cannot be any Sutt within the Yeaning of the Statute, 
fo2 the Occaſion of the Statute was, becauſe the Admiralty held 
Plea of Things triable by the Common Law; but there is no 
CUay to ſtop a Ship at the Common Law: This is not fo2 a 
Matter done upon the Land, no2 fo? a Patter done at all, but 
only fo Dꝛevention, &c. 

The King without Queſtion map lay an Embargo, and it 
map be executed by the Admiralty, fo2 which he cited the Caſe of 
Stock and Cullen in this Court, upon an Appeal from the Duke 
of York, Carden of the Cinque-Ports, whence it follows, that 
the Admiraity had a Jurisdition. 2 Cro. 233. Waterhouſe and 
Bawd. (Uhethcr the Embargo be well oz il latd, not matertal. 

The Delendant is no PDꝛoſccutoz within the Statute ; The 


_ may lay an Embargo as to particular Places, which muſt 


Security. Upon a Ne excat Regnum the King may re. 
—— Securitp; this At is not to be extended by Equity : An At. 
tomep 02 Solicitoz is no Dꝛolecutoꝛ within the act; By the Stat, 


ok Pramunire 16 KR. 2. All Agents are included within the 


(Uomns. 

'Tis true, one, who p2efers an Indickment, oz accuſeth a Man 
of Fclony, is liable to an Action, but that ts only becauſe of the 
Scandal. 

Dir Varth. Shower contra. 

The King may lap Embargo'g in Time of Danger, but this 
was a Cime of Peace, whereof the Court will judtctally take 
J2otice, Everp Man hath a Right to traffick, and is encoura- 
gen therein by the Common Law. Magna Charta, cap. 3o. in Fa- 
vour of Merchants. 2 Inſt. 53. publice prohibiti, muſt be by A? 
of Parliament. Mo Crit of this Mature, that of Ne exeat Reg- 
num doth not juſitfy it, fo2 upon that a Habeas Corpus lies; 4 
tit of Ne cxcas Repnum is not granted, but by Reaſon of 
Spectal Danger to the Crown. Lit. K. 27. Noy 182. The Law 


doth not warrant ſuch 1Pzocecving, fo? pzeventton whereof, if any 


CUrong be done, there may be Remedy afterwards, Here the 
whole Matter ariſeth ſuper terram. 

As to the Pꝛoſecu ton, it is not neceſſary to be a Stiit, but 
here is a (ſufficient Intermedling within the Statute ; here is 
1. Judex ſuprema Cur' Admiralitatis. 2. Rite & legitime procedens, 
3. Advocate and Pꝛoctoz. 4. Allegation and Surmiſe. 5. Dꝛaper 
fo) Decree againſt the Ship. 6. CUlarrant made thercupon. 

As to the Objection, that it was the King's Suit. Ik the 
King grants a (Uarrant to (mpaſon a Man againſt Law, he that 
erccutcs it is a Treſpaſio!, 

Sir ]oliah Child wag not the King's Attomep, no2 the Com: 
panys, fo2 it doth not appear that he had any Quthoztty _ 
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their Seal. In the Caſe of the King and the City of Cheſter 
in Quo Warranto, no Appearance could be entred to2 them, with- 
out Marrant under their common Seal. 

as to the Foxfeiture of 11. to the King, and the King's Dil. 
penſation by his Licence, that cannot help. 4 Inſt. i29. The 
122operty of the Ship is to be pꝛeſumed with the ]PoſſeMon ; and 
if joint, yet Merchants map bung ſeveral Aätons; tif ſcucral 
101, tis their Fault ; ik but one 101; might plead auterfoits 
acquit. | 

Us to the Doubling of the Coſts, he cited Dy. 159. b. 1 Leon. 
282. 2 Leon. 52, Rolſton and Chambres. 10 Co. 116. in Piltold's 
Cale, no Diſtinction of Damage de Incremento. Bro. Colts 14. 
2 Cro. 582. Thoroughgood werſus Scraggs 26 H. 6. 57. Fitz. Nat. 
Br. 248. 1 Roll. 517. True, there is no Danger in the Country, 

Now the Chief Juſtice delivered the Opimon of the Court, 
that tho the Piocceding in the Admiralty was not at the Bult 
of Sir Joliah Child, pet his Pꝛomoting it was ſufficient ; and 
whereas it was objected, that Sands was onlp a Tenant in Com- 
mon, no Advantage can be taken of that now, it might have 
been plcaded in Abatement, 


Judgment affirmed, 


Pope and Haman. Poſt. 220. 


[1s the Pꝛoviſo in the Statute 28 Eliz. cap. 4. That Poundsge 
Poundage ſhall not be taken fo2 any Executions in Coz- rene for 
pozations. Hole Ch. J. and Dolben J. held it muſt be intended Juden, 


of Executions upon Judgments in their own Courts, and not in Corpora- 
upon kfozcign Judgments. tions. 


It was moved, that the Bail upon his producing the Dun Proceedings 


cipal might be relieved againſt the Vail Bond, tho a Term had 2* ., n 


5 the Bail- 
Interven d. hond, on "s 


Aſton repozted, the Pꝛactice had been both Mays, accoding — 
to the Circumſtances. 2 
Holt, Gregory, and Eyres, that Proceedings ſhould ſtay upon 
the Bail bond: But Dolben laid he never knew it done, where 
a Term oz an AMzeg interven'd; whereupon the Court agreed, 
= they would not relieve the Bail in ſuch Caſes ko; the 
uture. : 


Holt Ch. J. Upon a Judgment againſt one Copartner, the Judgmene «- 
Sheriff may take the Goods of both in Execution: And the fc 97. 
other Copartner hath no Remedy at Law, otherwiſe than by re- cution may 
taking the Goods, if he can, fo2 the Clendce of the Sheriff be- be of boch 


comes Tenant in Common with the other Copartner, 6 
F f Holt 
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11. P. C. 58, 
Aleyn 44. 
Concluſion 
of IndiQ- 
ment 


Award, Sub- 
miſhon tothe 
Plaintiffhim— 
ſelf, good, 
tho' Judge in 
his own 
Caulc, 


Poor's Settle» 
ment. 


3 


Holt Ch. J. laid. An Indict ment upon the Statute of Stab. 
bing need not conclude cantra tormam Statuti. 


Matthew verſus Ollerton. 


Ebt upon an Award, Serjcant Levinz moved in Arreſt of 

Judgment, that the Submiſſion was to the Plaintiff Him- 
ſelk and another: And it is againſt Right and Law, that the 
Plaintift ſhould be Judge in his own Cauſe. Jt J Licence a 
Man to beat me, ſuch Licence is void. 

Curia. The Defendant map refer to the Plaintiff himſelf, if 
he will; but Licence to beat me is votd, becaule 'tis againſt the 
Peace, Dolben J. ſald, he remembyed a Caſe where a Gentle- 
man's Steward bzought an Aﬀion in his Walter's Name; and 
the Defendant entred into Rule by Conſent, to pay what the 
Jlatntiff ſhould think fit, Aud my Lozd Hale held it to be a good 
Submiſſion, 


Lucas's Cale. 


NC Lucas, an old blind Man, was bom at Walton in 
Lancaſhire, and about thirteen Years ago was lettled as 
a Servant at Huntington in Cheſhire, and thence removed him⸗ 
ſelf, and was ſettled at Stoke in Heretord(hire, where he became 
Blind, and thence return'd to Walton tn Lancaſhire, whence two 
Jullices removed him by Oper, &c. to Huntington. M2. Booth 
and 192. Hurlſton, two Juſttces in Cheſhire, make an Ozder koz 
removing him to Stoke tn Herefordſhire. 

M91. Solicito2 Trevor moved to quaſh the Dwder of Cheſhire, 
fo? that they ſhould have appealed to Lancaſhire, and could not 
make an onginal Dwer, fo2 otherwiſe the 19002 would be toſſey 
from Pillar to Poſt. 

Curia (abſente Holt Ch. J.) haſitavit. At another Day, M2. 
Cheſhire pzay'd, that the Oꝛder of the Juſtices in Cheſhire might 
be affirmed, foz the Ower of Lancaſhire is binding to Cheſhire, 
quoad Lancaſhire (only) but doth not hinder them from finding 
him a new Place of Settlement; and the Statute 14 Car. 2, 
cap. 12. which directs the JPcrfons grieved to make their Appeal 
to the nert Quarter-Sclſions, &c. cannot be taken to extend to 
lozeign Counties, 1. Becauſe of the Shoztneſs of the Tune, 
lo it muſt be to the next Seſſions, 2. Becauſe of the Diſtance 


— the Place, which may be to the remoteſt Patt of the King- 
on!. ; 
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Holt Ch. J. Che firſt Ozder of two Juſtices is good, till re- 
vers'd; but whether the Ozder of Cheſhire be good as an o2igt- 
nal Ozder, heſitavit. | 
Sol. Gen. The Juſtices of Cheſhire can make no O2der con- pon 
trary to that of Lancaſhire, and conſequently cannot remove him 
to any other Place; foz the Terminus ad quem is Patt of the 
Ower, as well as the Terminus a quo. 
M2. Cheſhire. The Oꝛder of — is Faulty, fo2 that 
Huntington is not laid to be the Place of his laſt Settlement. 
Cur'. That Odder is already affirmd in Court, elſe the Ex- 
ception were good. | 
Sol. Gen. ſhall take M2. Cheſhire's own Erception againſt 


the Ower of Cheſhire, which hath the lame Fault: And therefoze 
it was quaſhed per Cur. 


219 


Note. 


Green verſus Horn. 


DE Plaintiff declares, that in September, 1688. George Covenant Q. 
Pollard being his Oebto2 by Bond, he (ued out a TUrit 
againſt the (aid Pollard, and he being under Arreſt in the Batliff's 
Dands, the Plaintiff, at the ſpecial Jnſtance of the Defendant, 
did enlarge him, in Conſideration. whereof the Defendant, by 
(Uriting under his Hand and Seal, p2omiſed to bing Pollard in- 
> tothe WBailiff's Hands, on oz befoze the 29th Day of September 
then next following; and aſſigns the Beach, that he did not 
bung the ſaid Pollard ante præd. 29. Diem Sept. nec unquam Po- 


ſtea, the Dekendant demurs to the Declaration; and Northy mo- 
ved two Exceptions: 3 

1. The Bicach is not well aflgned, fo2 the 29'h of seßtem- 
ber, which is the moſt pzoper Time, is quite excluded; and the 
— might bzing ollard on that Dap, tho neither bekoze 
no after. : 

2. That the Engagement was made to the Bailiff, and not 
to the Plaintiff, he is not ſo much as named in the Note, But 
as to that, the Court held clearly, that the Plaintiff may take 
Lenefit of it, tho not mentioned ag Party: Jf J oblige my ſelf 
3 S. 1001. the Obligation is made to him, fo2 whole Be- 

Holt Ch. J. to the firſt Exception hxſitavit. Map it not be | 
taken, that he did not render him bekoze the 29th, - no2 at an 
Time afterwards, that is, after the Time befoze the 29th, whic 
endeth with the 28th, and then the 29th is included in the Poſtea. 


Oay was given to the Plaintiff to anſwer, whether he would 
diſcontinue paying Coſts. 


Note, Tho' the Bailiff could not take Pollard again without a 


nem TUrit, pet it ſeemeth the Defendant ſhould have done his 
Part, viz. to have bzought bim. b 


Breach, 


5 Mid- 
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Debt lies not 
below on 
Judgment in 


Debt for She- 
riff Fees, 


— — — — — 


Middleton verſus Wheeler. 


Djudged that an Action of Debt lieth not in an inkerioz 
Court upon a Judgment in this Court. 


Pope and Haman. Ante 217. 


Rro2 of a Judgment in Briſtol in Debt fo2 the Sheriffs 
„ Poundage fo? executing a Ca Sa. The Court held, that 
the very Permiſſion by the Statute makes it lawful, and a Duty 


May intends to the Sheriff, fo2 which he may maintain an Aﬀton of Debt. 


(hall in 2 St s«- 


tute. 


3 


Debt, not 
ſaid Ex len- 


cs on 
Default in 


3 Cro. 654. Staunton werſus Sullfard. 1 Cro. 287. Liſter v 
Bromley. It being further demanded at the Bar, if upon a Sta- 
tute one &Zheriff takes the Body, and another Goods, which of 
them ſhall have the Fees : The Court anſwered, that both ſhould 
have their Fees, and whereſoever the Sheriff hath double Trow 
ble, he ſhall have double Fees, Vide Latch. 51. 


Nicholas aud Chapman. 


Rro2 of a Judgment in C. B. in Debt by Default, Cheſhire 
aſſigned fo2 Erroz, that the Entry of the Damages ſh: uld 
have been ex Allenſu ſuo, foz, tf the Plaintiff do not like them, 


ſu ſuo, well. he map have a Crit of Enquiry, 2 Saund. 106. 


Adminiſtra- 
tot ond not 
Exccutor 
pleaded in 
Q. 


Bar. 


Holt Ch. J. It is well enough in Debt by Default, other: 


Wiſe in Cale: But Aſton told me pzivately, that all the Jyece- 
dents and Entries are ex Allenſu ſuo, and he thought thoſe 


Clozds neceſſary. And 4Þ2. Cheſhire told me, he did not erpett 
ſuch an Anſwer from the Court, but rather to have been tod, 
that the DOmiſſion of thoſe Tlozds was cured by the Stat, 16 & 
17 Car. 2. cap. 8. fo2 ſo he thought 1t was, tho the Court took 


no Notice of it, tamen Qure; fo2 that Statute doth not leem 
to ertend to Judgment by Default, 


Harding werſus Salkin Executor of A.B. 


Cbt againſt one as Erecutoz, the Defendant pleaded in 
Bart, that A. B. died Inteſtate, and that Letters of Adint- 
niſtration were committed to him. 
Northy pro Defendente. That ſuch Plea may be pleaded in 
Bat appears by Robinſon's Caſe, 5 Co. 331. Where a Diver 


lity is taken between a perpettial Bar, and a Bar as to the Ac. 
tion of the TUrit. 


1 Holt 


cx. 
Ac. 


lolt 
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Holt Ch. J. That is where the Plaintiff bungs an Action as 
Executoz, when in Truth he is Admintſtratoz; but here the De- 
kendant cannot plead ſuch Plea in Bar, that Himſelf is Admint- 
ſtratoꝛ and not Erecuto2, fo2 he is ſtill chargeable to the Plain. 
tiff, tho he be Adminiſtratoz, (Northy cited Dyer 205.) Vide 
Office of Executor 248. 


Hole Ch. J. Pou cannot give Letters of Adminiſtration in Evidence,vc, 


Evidence upon a Ne unques Executor, but Letters ad Colligen- 
dum you may. Ik there be Judgment againſt an Adminiſtrato2 


by the Name of Executoz, and he be ſued afterwards as Admt- 


niftrato2 fo2 the ſame Cauſe, he may give the kozmer Judgment 
in Evidence, 


Maſter, Wardens, Aſſiſtants, and TN of Sta- 
tioners in the City of London againſt Salisbury, 
pon a Habeas Corpus. 


| Ebt upon a By-Law, that the Maſter, Wardens, and Al. $rationers 


ſiſtants, 02 majo2 Part of them, ſhould from Time to gans 
Time ele ſuch Members as they think fit into the Ltvery, any 


if any Perſon ſo elected refuſe to accept the ſame Office, &c. 
without a reaſonable Excuſe, to be app2oved by the Court of Al. 
ſiſtants, that the Perſon (o refuſing ſhould forfeit 40 J. 

The Declaration recites the By Law, and that the Defen- 
dant on ſuch a Day was eleded into the Livery, and refuſed, &c. 
— quod actio accrevit, &c. with Averment, that he had no rea- 


onable Excuſe, and that the By-Law was made by all the Coz⸗ 
pozation. The Defendant demurs. 
Northy pro Defendente. 


1. The Company are here made their own Judges of the rea- 
ſonable Excuſe, which is againſt Law. 1 Roll. 364. Caſe of the 
Taplozs of Ipſwich. 8 Co. Dy, Bonham's Cale. 

2. Admitting the By-Law to be good, here is no good Breach 
aſſigned, koz the Defendant ſhould have been required by the 


Court of Aſſiſtants, and to that End ſummoned befoze them, 
which is not alledged. 


Sir Barth, Shower contra. 


The Ackion is here brought by the Company, the Appꝛobation 
to be by the Court of Aſſiſtants, who could have no Benefit, but 
only as Part of the Communtty, Jf a By. Law were made that 


none ſhould do ſuch an Act, without the Conſent of a certain ere 


ſon (who is a Freeman) it ſeemeth a good By-Law : As to the 
Caſe of the Taplozs of Ipſwich tn Koll's Abridgment, the Reaſon 
of the Reſolution of that Caſe by the 'L02d Coke's 1 ith Report 
was, fo2 that it tended to the Reſtraint of Trade, &c. Tf one 
of the Juſtices of this Court bzings an Action in this Court, he 


may 


* 
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may have Judgment, fo2 it is per Curiam : Do if one Coꝛonet 
bzings an Action, aud he and another pꝛonounce the Judgment 
of Out lawp, it is no Erroz. 2 Roll. 93. But if a Mapoꝛ being 
an action beloze himſelf by Mame, that is erroncous. Here 
they have averrd, that he had no reaſonable Ercuſe, and that 
the By Law was made by the whole Company, whereof the De- 


kendant is a Party, and the ſubject Matter of it is lawtul, and 


Coſts on 
Judge's Cer- 


tificatc. 


Fraudulent 
Conveyance 
purged by a 
good one. 


the Defendant by his Demurrer hath confeſſed the Averments, 
and the Penalty ſhall be pzeſumed prima tacic to be reaſonable, 

Holt Ch. J. Here the Cauſe of Excule is to be appzoved by 
them, lo that, if it were reaſonable and not app2oved, the Party 
would be without Remedy ; and we cannot here reject that Part: 
(Uhere a Parcel of By Laws come bekoze us together, (ome 
good and (ome bad, they may be lever d; but not ſo where the 
Senſe is intire, as in this Caſe. 

Sir Barth. Shower. Suppoſe it were, Upon due Pꝛook to be 
allow'd by a certain Officer, ſure that were good: 

Holt Ch. J. J Ooubt that. 

Sir Barth. Shower. This By-Law was ſigned by the Lo 
C hancello2 Finch. 

Cur'. Tis never the better fo2 that, fo2 that (ſs done of 
Courle, So we uſe to do in the Circuits; but if the Ozders be 
not good, let the Parties look to that at their Peril. 

And the Court inclined fo2 the Ocfendant upon both the 
Exceptions, but adviſed him to ſubmit to his Company, and re- 
commended a Retcrence to my Lozd Mayo2, Ec. 


Phelps aud Rainer. 


Erjeant Darnel moved fo2 the Dekendant, that whereas the 
Judge that trp'd the Cauſe, certify'd only an Aſſault, and 
no Battery; pet the Plaintiff had ſued out and executed an Er- 
ecution fo2 bis full Coſts, which exceeded the Damage, being 
under 40s. 
Holt Ch. J. Pou come too late, after Execution executed. 
„ map take pour Action. Vide Stat. 22 & 23 Car. 2. cap. 9. 
a nem. 


Porter and Clinton. 


|- Olt Ch. J. ſaid, Jf a Conveyance be made by Fraud, and 
1 afterwards the Land is conveyed over upon valuable Con- 
ſideration, bona ye. the Fraud is purged. 


e. 3. GW, Pd 14K. £4). 
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Leonard qui tam verſus Beech. 


Laintiff declares on the Stat. Jac. cap. 22. that the Oefen. 8 5 1 | 
P dant being Sealer and Searcher of Leather in the City of 64 440k. 
London, Allocavit & ſigillavit 150 Coria inſufficientia contra for- ficers in Seal: 
mam Statuti. Per quod, &c. ing Leather. 

Sir Barth, Shower (in Arreſt of Judgment come ſemble) That 
it is but one ſingle Offence; the Allowance but one Act, thercfoze 
the Defendant ſhould incur but one Penalty. 

Dolben J. Che Refuſal of twenty. (ſufficient Bides is but 
one Offence ; lo it ſeems of the Allowance of ſo many inſtifficient. 

Hole Ch. J. The Setting the Seal every Time is a complete Scaling every 
Offence, the Sealing ts the Teſte of the Alfowance z and Search» f. ive 
cr and Sealer is the fame Office, PE NOR 

Eyrcs J. Allowance ſignifies nothing without the Seal. 

Str Barth. Shower. The Office of Searcher and Dealer ſeem 
to be different by the 31ſt Paragragh of the Statute. 

At another Day it was reſolved, that every Putting the Seal 
is an Allowance within the Statute, 

Judicium pro Quer. 


It was moved, that whereas a Sheriff had return'd a Cepi Sheriff amer- 
Corpus, and (tood out long befoze he had b2ought in the Body, — 
that now he ſhould pay Coſts befoze his Amerctaments ſhould be : 
diſcharged. 

Holt Ch. J. It ſeems reaſonable, but J never knew ft done. 

Dolben J. J never knew (uch a Wotton, you have Coſts fo? 
all your Pꝛoceedings tax d at laſt upon your Judgment. 


Heath and Reece Error e Cur. Pal. 


8 aſſigned fo2 Erroz, that whereas the Plaint was gene- in Com. P. 
ral, viz. in his own Right, yet he declares as Admfniſtra- Pe gene- 
to2 foz Money received by the Defendant to his Uſe, 1 
Northy contra. He needs not name himſelf Admfniſtratoz, tis 
but Surpluſage; ſo in Trover ; ſo koz an Eſcape in his own 
Time. Trin. 26 Car. 2. Curtis and Dawe. Ik an Erecuto2 02- 
ders a Man to receive Money fo2 him, a general Indebitatus Al- 
lumpſit will lic. 
Holt Ch. J. cited the Caſe of Herenden and Palmer. Hob. 88. 
And ſatd, unleſs there were an crp2eſs Pꝛomiſe to the Trecuto?, 
it cannot raiſe a Conſideration fo2 an Ackion in his own Right, 
In the Caſe of an Eſcape upon a Judgment obtained by the Exe- 
cuto2 himſelf, he need not ſhew the Letters teſtamentary; 0- 
therwiſe upon a Judgment in the Life of the Teſtatoz. 9 
| 0 


—— 
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Warrant, as Holt Ch. 7. I one under Arreſt give a CUatrant of Attoy, 
1 ney to confeſs a Judgment to the Jolaintiff, no Attomep being 
pzeſent, we generally vacate it; but if the Judgment were to 
another Perſon, as to his Bail, &c. it leems to be out of the 


Rule. 


Maſter, Wardens, and Aſſiſtants of the Company of 
- 4M m 4 in the County of York 1 
gainſt Hurlley. 


Coſts on a 1 Ebt upon the Statute (Quzre if a pzivate Act) that no Per- ö 
1 ſon uſing the Occupatton of a Cutler, & c. ſhould emplop | 
Penalty, moze than one Appꝛentice, cxcept his Son, &C, | upon ain of 4 
40s. per Month; now, after Clcrd!it fo2 the J2Ilatntifls, oz 6 1, : 
fo2 tlmee Months, it was debated, whether the JIlaintifſs Could 
have any Coſts tn this Cale, ; 

Str Barth, Shower urged, that this is upon a Penal Statute, 
where there was no Penalty bcfoze 10 Co. 116. Viltold's Caſe, 
Jn Caſe of a Quire Impedit, where Damages are given by Sta- 
tute, there are no Colls. 2 Inſt. 289, So tn Debt upon the 
Statute 2 Ed. 6. fo? not letting out of Tithes no Colo, t49' 
the Judgment be by Confcflion o2 Ocfault. Hutton 22. In Debt 
upon the Statute 5 biz. fo2 Perſurpy, tis (aid the Plaintiff 
ſhould have no Coſts, the Penalty being certain. 

But it was anſwered by Northy, and reſolved by the Court, 
that, wherelocver Damages are to be given in Debt, Coſts are 
to attend them: And the Reaſon of the Damages ts, becauſe the 
Money is not paid upon Demand; fo2 if the Ockfendant pleads 
Tout temps priſt, &c. the PPlaintiff muſt reply, and let fozth a 
ſpectal Demand, whereupon Iſſue may be taken; and if it be 
found fo2 the Defendant, the ]latintif{ can have neither Dama⸗ 
geg n02 Coſts: Mothing is due to a common Jufo2mer before 
the Action bzought, and therefoze he ſhall have neither Damages 
no2 Coſts : But where a new Action is given to the Party griev- 
cd fo? a certain Penalty, he ſhall have Coſts, fo? elſe the Penalty 
might be leſs than the Coſtg, Roll. 516. and 574. North and 
Mulgrave is in Point; and the Saping in Hutton 22. tg no Law. 


adjudged the Plaintifſs ſhould have Coſts, 


Rex 65 Negina verſus Yaxley. 


Special Au. 7 appeared, upon the Return of a Habeas Corpus, that Yaxley 

3 being ſuſpeited to be a Jeſuit, and refuſing to Anſwer was 

a — committed by the Lozd Nottingham, Secretary of State, until 

lurd. he ſhould be delivered by due Courſe of Law. 
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Sit Barth. Shower pro Defendente. This Commitment * Ft 
grounded upon a ſpecial Authozity given by Stat, 25 Eliz. 2. to 


commit upon Reftiſal to Anſwer, and the Commitment ought to 


purſue the Statute, viz. until he ſhould Anſwer, and not until he 
be deliver'd, &. 

Cur'. It is a ſpecial Authozity given by the Statute, which 
ought to be purſued; but this Court (not being excluded by ne- 
gative (lows) hath Authozity to ask the Queſtion now, which 
was accowingiy done: And the Defendant anſwered, that he is 
no Jeſuit, Seminary, 02 Romiſh Pueſt, and he was diſcharged. 


Sir Francis Winnington moved fo2 a Certiorari, to remove a p,conmen; 
Preſentment againſt one Godfrey. and Loditt- 

Holt Ch. J. A Pyeſentment and Judictment is in Law the iger 
ſame, they differ only in common Parlance. Jt is an ill Pꝛac⸗ * 
tice, that they are not dzawn up in Foꝛm the ſame amzes. They 
uſe to put it in Fozm at the Apes following; and then upon the 
Clerk's Dath, that it was pzeſented by the laſt Gzand Jury, they 
_ Billa Vera. But J think the Clerk may put it in Fozm, ex 
Ommcio. 

—— J. J do not regard the Pꝛeſentment moze than a Bit 

of Paper. 

Cur'. It is not uſual to grant a Certiorari to the Allzes, be: No Certior- 


cauſe the Matter muſt go down again by Niſi Prius; and thete. {0 ** a 
foze we will not meddle in it. 


Rex & Regina werſus Allen and Hazard. 


5 an Inkozmation fo2 Perjurp. Holt Ch. J. ſaid, It Cofts in lo- 
the Pꝛolecutoꝛ gives Notice of Trial (tho in an Jnfo?- — of 
mation) the firſt Aſüzes, and does not p2oceed, the Defendant 


muſt have Coſts. If the Perſon indicted gives Notice, t 0- 
ſecuto2 ſhall have Coſts. 1 


Rex & Regina verſus Wright. 


T DE Defendant was indicted fo2 Fozeſtalling Trecent & octa- laden: 


zint Aves Anglice Turkeys, the Defendant demurs to the J. 
Indictment. 


Serjeant Darnel pro Defendente. There there is a pzoper 
Latin Mond to erpzeſs a Thing by, an Anglice will not ſatisfy, 
Noy 68. Beſtwick and Conden. Sty. 313. Floyd verſus Morgan. 
2 Roll. 8 1. And here is Ockaginta pro octoginta. 
Pro Defendente. That an Anglice map reduce a general Anglice, its 
Wop to a Certainty, as Pecias _ Anglice Guineys, Pipas ©: 


g Vini 


-- - Termino Sancti Michaclis. 


Vini Anglice Canary Mine. Hardr, 361. Kelway 1co. Retes pro 
Retia. 
Dolben J. Ferreum Inſtrumentum Anglice a Key, bath been 
adjudged good, yet there is a pzoper C(Uo2d fo; a Rey, 
Oggi for Holt Ch. J. It bath been taken both Maps: But here Aves 
oftogiar, is certainly well enough, without any moze. One Letter too lit- 
tle oz too much will not vitiate it, but here octagint' pro octogint 
is one Letter fo; another. 
Str Barth. Shower pro Defendente. Jt may be well however 
fo2 the 300. | 
Holt Ch. J. No, the Offence is intire. Adjournatur. Quzre 
of the laſt Exception. 


Smith verſus Wood. 


Words of + þ ÞE Court deny'd a P?ohibition to the Eccleſſaſtical Court 
— upon a Suit fo2 theſe Mods, You are a Rogue, Raſ- 
K cal, Whore-maſter, and the Son of an old damn'd perjured Af- 
fidavit Bitch. Dolben J. (aid, that a Pꝛohibition had been often 
deny d in Caſe of the Mom Whore, and there was the like Rea- 
ſon foꝛ Whore-maſter. Vide 1 Cro. 110. Sid. 248. 1 Cro. 332. was 
Poſt. . cfted; but Eyres J. ſaid, that Coſe had been ſince exploded. 
Selby objected, that the Libel is fo: ſpeaking theſe Wozds aut-iis 
in effectu ſimilia: But the Court (aid, that is their common 
Fozm, and that the Objeckton had been over-ruled fox twenty 

Years paſt, 


The Inhabitants of Swanburn in the County of Bucks 
verſus Inhabitants in the Coumty of Bedford. 


Poor's Set- CU © Juſtices of the Peace make an Oper to ſettle a poo? 

tlements, Man in in the County of Bedford. Two Juftices of 
Bedfordſhire remove him to Swanburn, Swanburn Appeals to the 
Deſlions in the County of Bedford, and the Oder was affirmed 
upon them, Mow Lemon moved that the two laſt Oꝛders might 

Ante be quaſhed, fo2 that the ſecond Oꝛder was votd; but the Court 
would not quaſh it, becauſe they had appealed upon it. 


Of Entring Reſolved, that by the Courſe of the Court Judgment cannot 
Judgment regularly be entred upon a Warrant of Attozney after the Pear, 
without Motion. 


2 Knight's 
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Knight's Caſe. 


A Woman was removed by Odder of two Juſtices of the Poor's Settles 
Peace to her Husband, and upon Appeal to the Selllons, . 

tis there ozdered, that the Man and his Wite be removed to the 

ſame Place, whence the Tloman was removed to. befoze : Now, 


upon Motion this Ozder of Seſllons was quached quoad the 


King & Ux' verſus Peppard. 


A and Battery upon the Plaſntiff's* Wife z the Defen- Moliter, me- 
vant pleads ſon Aﬀſault demeſne ; the Plaintiff replies, 9. &< re 
that the Defendant entred the Plaintiff 's ouſe, and abuſed the Afſzule, good. 
{)USband, whereupon the Mike, tempore quo, &c. molliter ma- 
nus impoſuit, without any Traverſe 02 Averment, que eſt 
cadem, &c. 
Fo the Defendant it was ſaid, there ought to be a Traverſe, 
as in Raſtal 612. (12) Old Entries. 1 Cro. 164. Durſcomb and 
Smith's Caſe, And it may be averr'd Qu quidem mollis impo- 
ſitio, &c. eſt eadem, &. 
Holt Ch. J. That would be a very inſipid Averment : When 
the Dekendant pleads ſon Aſſault demeſne generally; non conſtat 
to the Court, whether that Aſſault were juſtifiable, o2 not? Then 
the [Plaintiff by the Replevin ſhews it was a juſtifiable Aſſault, 
and ſo confeſſeth and avoids, which is a full Anſwer without a 
Traverſe: Where the Repl' (g de injuria ſua propria, it muſt 
conclude ad patriam. Here the Laying on of Hands is a Beating, 
and if the Plaintiff had given the Defendant a Box ok the Ear, 
that might have been ſhewed in the Rejoinder : And where the 
Parties agreed in the Time (as here tempore quo) thcre needs no 
Averment that it is the ſame Treſpaſs. 21 H. 7. 


Judicium pro Quer. 


Pearſon and Garrett. 


Har upon the Cuſtom of Merchants, and declares that De- 0k _ { n- 2442 
tendant per notam five bill' ſecundum conſuetudinem Þ20+ Merchancs | 
miled to pay 60 Gutneas to the Plaintiff, if the JIlatntiff ſhould on » promiſ- 
be married within two Months, and avers that he was married, 0% Note, il. 
&c. the Defendant demurs. 

The Court inclined againſt the Cuſtom, this not being by 
Way of Negotiation, but a Note to pay Money upon a meer 
Contingency, which by this Artifice thep would make equal with 


Gg 2 q 
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Judges to @ Bond, and not ſet foxth any Conſideration ; and they ſatd it is 


ſuppreſs new 


lee, the Duty of the Judges to ſupprels new Inventions. 


ALA Gale and Till. 


Adminiſtra- _—_— being given below againſt the Plaintiff there (who 
Cad a ſued as Adminiſtratoz) he brought a Crit of Erroz, where- 
Writ of Ee. the Admtniſtrato2 might pay Coſts, becauſe the bzinging the TUrtt 
ror, of Erroz was his own Act, which was within the Reaſon of the 
Caſe of Atkey verſus Heard. 1 Cro. 219. But the Court deny'd 
it, and (aid, an Avminiſtrato2 ſhall not give Ball upon a TUrit of 


, Erroz, no moze ſhall he pay Coſts; and Twiſden's Dpinion, Sid. 
„„ 183. was deny'd, * 


Yelv. 168. 


Delivering By the Courſe of the Court, if a Declaration be not deliver: 
Declaratio"®* ed within two Terms, the Defendant is not obliged to receive a 


Declaration afterwards, but may enter a Non proſ. of the Term 
precedent. 


Lane and Foulk. 


Replevin Ebt upon a Replevin-Bond taken by the Sheriff condition- 

_ ed, that if C. B. appear at the next County-Court, and 
molecute with Effect fo2 taking, &c. and make Return, &c. if 
Return be avjudg'd, and ſave harmleſs the Sheriff, &c. Then, &c. 
— The Defendant (after Oyer) pleaded, that at the nert Cotn- 
ty-Court, tent' tali die, he did appear, and p2oſecuted, &c. until 
it was removed by Recordari, and did (ave harmleſs the Sheriff, 

Return In- but doth not. ſay, that no Return Habend. was adjudged ; and 


upon Demurrer the Court inclined fo2 the Plaintiſt, fo2 the De⸗ 
fendant ſhould have ſaid, that no Return was adjudged at all; 
foz tho' he pꝛoſecuted to the Recordari, pet Return Habend. might 
be adjudg d afterwards, and the Condition goes to any Adjudica- 
tion of Return. | 

Dolben J. ſaid, the Sheriff is reſponſible, if he do not take ſul⸗ 


ficient Security beſoze he delivers Cattel, "tis inſtead of Pledges, 
and a better Clay. 


+ > hab Blancard and Galdy. 
C. 
Jamaica. Ly: upon a Bond foz Perfoꝛzmance of Covenants, whereby 
— the Defendant agreed to pay the Plaintiff 400 l. per An- 
cries remain num, foz a Deputation of the Office of Pꝛovoſt Marshal of Ja- 
- gn maica ; the Defendant pleaded the Statute Ed. 6. and that þa- 
— a I maica 


—— — —— — — — — ——— a — * 1 
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maica is Patt of the Poſſe ſllons of the Crown of England, the 
Plaintiff replies, that after the Conqueſt thereof, it was go- 
vern'd by rhe Laws of this Kingdom; the Defendant rejoins, 
that after the Conqueſt thereof it was govern'd by the Laws of 
that Jſland, whereunto (it ſhould ſeem) the Plaintiff demutrcd, 
and it was adjug'd for him, foz the 'Laws of the Conqueroz do. 
not take Place till eſtablichd. Laws of Wales remain d till 
Stat. 27 H. 8. the Alle of Man is Part of the PoſſcMons of the 
Crown, yet not govern'd by the Laws ok 17 5 And where 
it is ſaid in Calvin's Cale, that the Laws of a conquet'd Hen⸗ 
then Country do immediately Ceaſe, that may be true of Laws 
fo? — but it ſeems otherwile of Laws touching the Go- 
vernment. 


Greenvil and Dighton. 


: '< 45+ F COW, 


Ebt upon a Judgment in this Court. The Defendant pleads Walt of Er- 
in Abatement a Writ of Erroz pending in Camera Scac- e Supet- 


* ſedess to 
cari. Debt on the 


Levinz. Debt lies notwithſtanding the CUrit ok Erroz, fo2 — 


the Judgment remains in full Fozce. 1 Sid. 236. the Recozd re- hae: 447 + 


mains in this Court, and it were in vain to bzying Debt after the 
Juvgment affirmed, fo2 then he might have Execution. De 
will lie in Common Pleas after a CUrit of Etro bzought in thi 
Court. 4 H. 6. 21. a. 14 Ed. 4. 6. b. 
Holt Ch. J. The Caſe in Sid. is the firſt that J remember in $i. +16. 
this Point; tis ſtrange that a CUrit of ETrroz ſhould be a Super- 
ſedeas to the Execution, and not to that, which (Ss in Oder to 
have Execution. A CUrit of Erroz is a Bar to a Scire Facias, 
which is given by the Statute in Lieu of an Acton of Debt, An 
Executoꝛ may well diſcharge a Statute pending a (Crit of Er- 
roz, tho he hath not Aſſets fo; both. Yelv. Read and Berbeck, 
But J muſt ſubmit to the late Reſolutions. 
Judicium pro Quer'. 


Grammar aud Thompſon. 


ÞE Plaintiff cauſed the Defendant to be bought up by Geolers 
Habeas Corpus from Stafford; and now the Gaoler ma. bngiog t 
bed to be allowed his Charges foz b2zinging him up; but the Priſener;. 
Court ſaid he ſhould have agreed with the Plaintiff befoze he 
brought him. Ch. J. Take your Action again the Plaintiff fo? 
your Charges. 


*Turner 
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— 


Turner and Fuller. 


What ſhall DD Eplevin. The Defendant avows lo; the Poiety of certain 


ME Rent, and ſets fozth, that A. B. Anno 83, demiſed to one 
ty. ” Harris, rendzing Rent, and afterwards aligned the Moletp of 
the Keverſion, &c. | 
The Plaintiff replies, that the Defendant at the Time, of the 
Diſtreſs was ſeiſed of a Molety, and Mary Chone heretokoge, and 
her Son now leiled of a Molety. 
Ch. J. Pou ſhould have traverſed the oz{ginal Seiſin at the 
Time of the Leaſe. Judgment fo2 the Avowant. 


cie-kotthe. A Clerk of the Peace returned a Certiorari in his own Name 
eurns a Cer. ſub ſigillo meo: And the Court»(aid he was an impudent Fel. 
riorari in his [OW, and directed that he ſhould take out a new TUrit, and return 


u. we, it at his own Charge, elſe they would lend foz him. 


Sir Richard Manſel's Caſe for Murther. 


A Pardon of LE pleaded his Pardon, and being asked fo2 his TTlrit of 
_— Allowance, it was anſwered, that it had been allow id at 
| the Old Baily. And after ſome Debate it was allow'd here with- 

out a new tit. 


Sanders & 24 al werſus Johnſon (all Herald 


Painters.) 


ed Pee, IT was covenanted by Articles of Agreement, that the Uozk 
* den of {crald Painting ſhould be bzought to one Shop, and the 
| Advantage to be equally divided: Jn Covenant hercupon the 
V2cach afligned was, fo2 not bzinging the Tonk to the Shop oz 
CUozk-houſe ; and after Judgment by Dekault, and a TUrtt of Jn- 
qufry executed. Jt was moved in Arreſt of Judgment, that the 
Covenant here is (ſeveral (with each and every of them) and 
therefoze the Plaintiffs cannot join in this Action, fo2 the Oa- 
mages are to go accozding to the Diſtribution of the IDꝛolits. 
But the Court declared, that the Action was well bzought, fo? 
the not bzinging the CUozk to the CUlozk Houſe was a joint Da- 
mage, ko it was firſt to be bzought inta the joint Stock, and 

then the Articles take Place fo2 the Oiviſion. 

Judgment pro Quer”. 


I Rex 


lt. 
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Rex & Regina verſus Belvin. 


LIPa return of a Certiorari to remove O2ders, Grove took Exceptions 
ſevetal Exceptions. 1. That the Ozders were return'd G Ser ga 
in Latin. 2. That it was ſaid Civit. Exon. and afterwards «ice. 
Com. prad. 3. Tis not ſaid Juſticiar' aſſignat. 4. The Order 
is directed to two Pariſhes, and (aps Þe intruded in veſtram pa- 
rochiam non conſtat to which of them it refers. 

Holt Ch. J. to the firſt, (aid it was well enough; to the ſe⸗ 
cond, that Civitas was ſufficient fo2 the County, and uſually ſo; 
to the third, that they were not aſſignat. being Charter Juſtices, 
but the fourth Exception was allom d. 


Prickman and Trip. 


DE Plaintiff declared, that Þe 1 die Julii, 1 Will. & Mar. Witer- 

and till the Day of March aſt, was poſſeſſed of an ©" 4 
autient Meſſuage in in Com. Somerſet, and that a certain 
CUater-coutſe at D. currere debuit & adhuc debet in quendam Currere de- 
fontery, aud, as often as the Well overfiow'd, did run into the boit, well. 
Plaintiff's Pouſe foz bis neceſſary Uiſe, that the Defendant ma- 
ſitioſe ſolum & fundum prope fontem prxd. did dig and ſubvert, 
and a Ciſtern near the (aid Mell did Place, whereby the Mater 
as diverted, and did not overflow from the 1 5th Dap of March, 
& c. wherebp the ]laintif Joſt his neceary CUater. After a Cet- 
dick fo2 the Plaintiff. 

Serjeant Pawlet moved in Arreſt of Judgment. 1. There is 
no Terminus a quo of the later courſe. 2. 'Tis not averr'd 
—— it uſed to overflow, 3. There is no ſufficient Diverſion al- 
edged. 

But it was anſwered by Gold Serjeant, and reſolved by the 2 by 
Court, that it is not neceſſary to alledge a Terminus a quo, a 
and that the other Inkozmalities were cured by the Uerdfct. Oo 


the Plaintiff had Judgment. Vide Palmer 290. Hetley 34. 
Duncomb's Caſe, 


Shorter and Daviſon. 


DE Mutt held, that an Aon lieth not fo; indicting one Coe, for ta- 

of Treſpaſs : Jt was long befoze it was allow'd in Cale — 

of an Indidment fo2 Felony; but this is altogether new iin“ 
Treſpaſs. Nota, M2. Cheſhire tells me, the contrary was ad- $ce 8. M 13, 
judged in B. K. Savil verſus Roberts, about 10 Will. but a ſmall {4% n 0 
Matter will ſuffice foꝛ a pꝛobable Cauſe. % 


405. — 


Dit 
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Exccution. 


Baſlard- 
Child. 


Words. 


. 


Sir Sam. Aſtry (aid, it is the Pꝛadice not to award an [legit 
upon the Roll, becauſe Attomeys think they can have no other 


Execution afterwards ; but per Cur', tis a miſchievous Pꝛactice. 


An Oper, that the Father of a Baſtard-Child ſhould allow 2. 


per Week fo2 ſeven Pears, and that the Mother ſhould keep tt, 
was allowed good and conſiſtent. 


Somers and Howe. 


Aſe fo theſe loꝛds, You are a Rogue, and you broke open 

a Shop at Oxon: And your Grandfather Jones brought 
over 3ol. to make up the Breach. Apon a Motion in Arreſt of 
Judgment. Eyres J. doubted very much, and cited 2 Cro. 302, 
Long verſus King fo2 theſe Nlozds, Mr. _—_ was robbed of 
401. worth of Plate, and John Ford and Ann King (innuendo 
the Plaintiff) had it, and for that they will be hanged. There 
Judgment was given fo2 the Plaintiff in the King's Bench, but 
afterwards reverſed in the Exchequer-Chamber, ko: that the 
Wozds were not actionable. And Latch 159. Keymer is a baſe 
Gentleman, and hath had four or five Children by Aun his own 
Maid, and hath either killed them or procured them to be killed; 
aud held ationable;, only by Reaſon of the Pꝛeface, baſe Gentle- 
man. But Hole Ch. J. ſaid, he thought the Moꝛds in the foz- 
mer Cale were a#ionable, and likewiſe in the later, without ſuch 
Introduction. And afterwards the Plaintiff had Judgment. 
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Term. Sancti Hillar. 


Anno 5 Willielmi & Mariæ, Regis & 


1 


Reginæ, in B. R. 


mo 


Rex 65 Regina ver ſus Moſeley. & 40. 


13 were convicted of Decr-ſkealing upon the late beer l. l 


* — — t * 9 — — 


Statute, one upon his Conſelllon, and two upon E- . 

vidence ; and the Judgment ſaith, that all thꝛee were 

Convict. de ſeperalibus offenſ. &c. by Confeſſion and 
Teſtimony ; and yet held well enough reddendo ſingula ſingulis; 


but ſo2 another Exception (venatus in parculum,) the Conviltion 
was quaſhed, | 


Broom verſus Roberts. | 


DE Court will not give Leave to diſcontinue after a Uer- No Diſconti- | 

dick, unleſs the Clerdict be let aſide as an ill Cerdif, but — Say 

in the pzincipal Caſe the Gerdict was not blamed z however, fo} New Trial. 
fuller Satisfation, a new Trial was granted. 


Benſon and Scott. 


Er fo2 Copphold Lands. The Jury kound the Cuſtom Copybola 7 
to make Surrender by two cuſtomary Tenants, &c. that — | 
Samuel Scot did ſo ſurrender to the Ute of Barbara Callard and fore Admit- 
ber Heirs, and this was pzeſented = * Life of Sam. Scot at the tace, i e. 


next . 


24 


1 * 


Termino Sancti Iillarii. 


Attachment 
for not te- 
turning firſt 
Mandamus, 


Information 
in DB. R for 
Perjury in 
Wales. 


next Court, but Scot died befoze Admittance, then B. C. was ad. 
mitted, and afterwards Martha, the CUidow of Sam. Scot, wag 
admitted, they find the Cuſtom of Frank Bank within the Pa. 
no2, and that Martha continued a TUtdow, and conclude gene- 
rally, &c. 

f. Webb pro Quer. CUho claimed as Aſſignee of Callard. 

1. By the Conſtruiton of this Cuſtom the (Utidow is to enjoy 
it in the lame Manner, as the ugband ſhould have done, and 
not otherwiſe. 2 Cro. 36. Fairly's Caſe 126. Laſhmore's Cafe, 

2. Here, by Relation the husband did not die ſeiſed. Inſt. 59.b. 
the Eſtate being bound by Relation from the Surrender. 3 Bul. 
219. Roll. 505. Roſwell and Welch. 2 Roll. Rep. 383. Royden 
and Malſter. Indeed there is a þeriot due by the Death of the 
Surrendzoz, but that is a Pꝛofit fallen from his Eſtate. Thig 
differs from Conveyances at Common Law, and moge like thoſe 
by Way ot (ſe, tho' ſometimes Relation holds Place even in 
Common Law Conveyances. lnſt. 310. b. 

Levinz pro Defendente cited 3 Cro. 349. Berry verſus Green, 
and Yelv. 16. which are not much material: Pe (aid the Defen- 
dant's Title was inchoate by the Marriage, and conſummate by 
the Death of the Þusband befoze Abmittance of the Surrendzee: 
But the Ch. ] ſaid, the Title doth not commence by the Mar- 
— fo2 then it could not be barred, but tis only by the Dying 

eiled. 


And it was adjudged foz the Plaintiff without much Difficulty, 


Note, Pere the Boztgagee had aſſigned to the Heir; and the 
the Court were of Opinton obiter, that the (Uidow paying the 
Moztgage Boney might be relteved tn Equity. 


Tho' it is not uſual to grant an Attachment upon not return- 
ing a firſt TUrit of Mandamus, pet it may be done, if the Court 


ſee Cauſe, as in Caſe of a Rank and wilful Diſobedience and 
Obſtruction of Juſtice. | 


Rex 65 Regina verſus Evans. 


TR Barth. Shower moved to ſtop Pꝛoceedings upon an In- 
fozmation fo; PPerjury in Wales, becauſe the Stat. 26 H. 2. 
doth not extend to ſuch Offentes. Vaugh. 412. 
Ch. J. Tf you think it doth not ue here, you may plead to 
our Jurisdiction, to; we will not determine it upon a Yotion. 


I Rex 
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Rex & Regina verſus Jones of Briſtol, 


Olt Ch. J. The Court of Seſllons may try the ſame Scl. Me nd 


ſon when Jfſue is joined, if there be an Adjournment, lo 


that there map be fifteen Days fo2 the Return of the Venire. 
Quod Nota. 


Rex & Regina verſus The Inhabitants of Illington. 


T1 N the 
lame Setlions 


ÞHE Juſtices of Middleſex made an Ozder at their Sefſion Highways. 


fo2 re-imburſing one Duncumb, Survepo? of the Þigh- 


der © 
General Seſ- 


ways, upon the new Statute; and it was moved to quaſh this fgons to re- 


Over, fo2 that it appeared M2. D. had firſt applied to the Spe- 
cial Seſſions, where the Juſtices refuſed to medvle, then he ap 
ply'd himſelf to the General Seſſion as a Perſon aggrieved, 
Holt Ch. J. It comes to the General Seſſion per Saltum, 
fo2 it cannot be by Tay of Appeal, where the Juſtices have done 
nothing befoze ; and tho' it was urged by Sir T. Powys, that 
there is another Clauſe in the Ack, which gives an oziginal Ju- 
risdition to the Seſlon; to that Ey res J. anſwered, that is on- 
ly where fozmer Statutes about repairs do not reach, and upon 
atfivavit, &c. Oe (aid further, it fceem'd doubtful whether a Sur⸗ 


veyo2 can be re-imburſed by th's Statute foz any Thing but Gza- 
vel, tho' he thought he might, &c. 


Brig verſus Adams and Wilkins. 


inburſe a 
Surveyor, 
can't be per 
Saltum. 


N Treſpaſs, Aſſault, and Falſe lmpriſonment. The Defendant Officer juſti- | 
juſtifies the Impꝛiſonment, fo2 that Briſtol is an antient Bo. fed. 


rough, and that upon the fiftcenth Day of July, 3 Will. & Mar. 
the Ocfendant Adams levied a Plaint in the Court there held be. 
foe the Mapoz and Aldermen of Briſtol, de placito tranſ. ſuper 
Caſ. ad dam. 1iiil. agatnſt the Plaintiff Brig, and declared fo? 
31. 15s. to which Brig pleaded Non Aſſumpfit, and the Jury 
gave 55. Damages, but the Coſts were 541. fo2 all which the 
Dekendant Adams had his Judgment, and thereupon ſued out a 


Ca. Sa. by UGertue whereof the Defendant Wilkins took the Plain⸗ 
tiff Brig in Executton, &c. ; 


The Plaintiff conkelleth the Plaint, Judgment, and Ca. Sa. Privare Stat. 


and ſets fozth a pztvate Act of Parliament made 13 Feb. 1 Will. 


erefts a Court 
of Conſci- 


& Mar. erecting a Court of Conſcience in Briſtol, to be holden ence in Brit. 
betoze the Mayo, Aldermen, and Common-Council, oz any thee, o. 


Nc. to determine Debts under 40s. from which there ſhould be 
no (Urit of Erro2 02 Appeal, &c. 


H h 2 And 
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And ik any luch Perſon 02 JIerſong begin o? proſecute any Suit 
in any Court at Weſtminſter, &c. agatnſt any Inhabitant of 
Briſtol, fo: Damage, &c. which ſhall appear at the Trial to be 
under 40 8. no Judgment to be entred; and ik any be entred, to 
be void, and the Defendant to have Coſts, Avers, that at the 
Time, &c. the Plaintiff and Defendant were Jnhabitants of Briſ- 
tol, and thcrefoze the Judgment void. 

The Defendant rejoins, that at the Time of the Platnt, the 
Defendant below was indebted to him in 41. that, at the Trial 
and befo2e Judgment, neither the Plaintiff, noz any other on hig 
rhalf, dio pꝛay the Benefit of the ſatd Act, oz give Notice to 
the Court thereof, The Plaintiff demurs. 

Serjcant Gold argued fo? the Plaintiff, that this Act fo2 erep. 
ing a Court of Conſcience in Briſtol is a ptibltck AX, fo: that it 
concerns Courts of Juſtice, accozding to the Rule in Holland's 
Caſe. 4 Co. at leaſt tis lex loci, and a gencral Lat at Briſtol. 
1 Bulſtr. 11. Franklin and Green. the Ack it ſelf doth 
here oblige; the Defendant is not obliged to pay that Judg. 
_ be not entred, fo2 the Court is to take Care of that ex 
ONICIO, X 

Northy pro Defendentibus. This is a puvate Statute by the 
Rule of Holland's Caſc, the Replication here is tnſtifficfent ; but 
the main Point is, Whether they were obliged to take Notice 
of this puvate Act without leading it, the Caſe fn Bulſtr. doth 
not go ſo far, fo2 tho they had Power there to make By-Laws, 
yet they could not execute them without J2otice, 

Che Dekendant ſhould have p2zayd the Benefit of the dd, fo? 
it did not appear the Parties were Jnhabitants, noz is it averd 
that they were of the poozer Sozt of People, &c. 

Tho' it be declared that ſuch Judgment ſhall be vold, pet the 
Pꝛoceſs ts not votd, but the Officer is juſtifiable thereby, fo? it is 
not meant (o to be void, as to make the Officer a Treſpaſſer, be⸗ 
foze it be regularly avoided by Tritt of Erroz, 8 H. 6. 10. 
Jones 442. 

The Party might wave the Benefit of this puvate Act, and 
the not Pꝛaping the Benefit ts a Wlaver, he ſhould have made an 
Entry, &c. The Town might refuſe the Act, fo2 there is no 
coercive Power upon them, and non conſtat that the dd was ever 
executed, 

Holt Ch. J. J take it that the Perſons concerned in Intereſt 
in a p2tvate Statute muſt take Notice of it at their Peril; Eben 
in the Caſe of a By-Law, Strangers, that come to reſide, muſt 
take Motice of it at their Peril: Pere this is lex loci at Briſtol. 
Admitting that the Judgment were void, without declaring it ſo, 
then tis Falſe Jmpatſonment in the Plaintiff, not in the Officer : 
Ag in the Caſe of Turner and Felgate, Anno 1665. in Serjerant 
Glyn's Time: A Judgment was trregularly obtained, and the 
Defendant's Goods taken by Fi. Fa. and afterwards the Judy: 

I Ic 
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ment was vacated; the Court held that Treſpaſs would lie a- 
gainſt the ]Iſaintiff, but not againſt the Officer. 

The Jurisdſctfon of the Court is here taken from them, but 
the Plaintiff ought to take (ome Notice of tt. The not aver- 
ing * they were of the poozer Sozt feems not to be ma 
terial. 

Dolben J. Ubere the Court hath a Jurisdiction we cannot 
| make their Judgment void, unleſs the Parties appear to be 
| g within the Act of Parliament. 
| | Holt Ch. J. It two Strangers contract in Briſtol, and ſome 
| | Time after come to inhabit there, Quzre, Chether the Court of 

Conſcience, 02 the Common Law Court be intituled to the Action. 
| . A The Right is attached to the Common Law in that 

Ale. 

| Holt Ch. J. The Adlon here was laid above 40s. the De- 
fendant could not plead the Act befoze Cerdix. Dolben J. Oe 
) might move in Arreſt of Judgment. Holt then out of Court. 
. 
\ 


Northy. The Defendant there is by the At to have Coſts, 
therefoze ſhould make (ome Entry. 


Holt Ch. J. The lingle Point in the Caſe is, Whether the 


c Judgment be void to all Intents, oz voidable? The Bond of 
t an Jnfant is void ipſo facto, but he cannot take Advantage of 
c that Matter extrinſick without Special Pleading, by Reaſon of 
h the Seal and Delivery : So in Caſe of Dures and Alury. | 
„ And now this Term Holt Ch. J. delivered the Opinton ok the | 
Court, that the Aion did not lie; and that the Judgment was | 
N not like a Judgment ſet aſide (as (rregularly obtained) where | 
d tis void ab initio, ſo ag Nul tiel Record might be pleaded ; but | 
here it was only voldable, (o that the Execution was lawful, and | 
e cited 2 laſt. 670. fo; Conſtruitton of Statutes, | 
8 Judicium pro Defendentibus. 
£ 
O, X 
Johnſon verſus Oxenden. 
Il) 
M "HE Queſtion was, whether a Pꝛohibition lieth to a Suit Spiricus! | 
10 in the Spiritual Court foz a Pꝛocto s Fees, ſeveral Ca- Cel 
ec ſes were cited on both Sides, Fees prohi« 
The Court doubted of the Matter, and, becauſe it was of great dea. 
eſt Conſequence, ozdered a Declaration ſhould be given in Pꝛohibt⸗ 
en tion, and then would conſider further of it. 
uſt Vide 1 Mod. 167. Horton and Wilſon. 3 Kee. 203. S. C. 
5 2 Kee. 810, 845. Doily and Dod. 
b 
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Alias Mands- 
mus to ad. 
mit A to his 
Scholarſhip 
of Sr. John's 
Oxon. 


Court not to 
take Notice 
of » ſpecial 
Vidiror till 
return'd. 


Plea with 
drawn at'cr 
Demurrer 

(i e. by Con- 
leat ) 


Termino Sancti IJillarii. 


Rex e Regina verſus The Preſident and Scholars of 
St. John's College Oxon. 


Etjeant Pawlet moved fo2 on Alias Mandamus to be direcked ta 
the Pꝛeſident and Scholars, &c. to admit one King to his 
Scholarſhip: That Di. Thomas White, Founder of the Col- 
lege, conſtituted by Charter fifty Fellows o2 Scholars, whereof 
two to be nominated by the City of Briſtol, who have always no- 
minated accowingly; that they laſt nominated one Baskervile, 
who ſurrendzed, and then they nominated William King, who 
bath a Teſtimomial of his Hood Behaviour. 

Shute got an Inſttument ſigned by the new Mayo? and a few 
of the Cittzens, whereupon the College hath admitted Shute. 

Altho' there be a pꝛoper isi o, pet the Court will not take 
Notice of that befoze Return. Sid. 71. Mod. 82. Appleford's 
Caſe, that there ought to be a Return, 

Levinz contra. The Court map deny a Mandamus, if it ap. 
pear to be veratious ; the Biſhop of Wincheſter ts Uiſito? by the 
Foundation: King was expelled in Oxon, and another Briſtol. 
man taken. 

Holt Ch. J. The Ciiſito2 ſhall determine all, that relates to 
Perſons, that are of the Foundation, but here is a collateral Jn- 
tereſt in Briſtol, they are no Part of the College, the Cliſito? 
hath no Power befoze a Perſon be made a Member: However it 
be Fxeat alias Mandamus. 


Croom and Talbot. 


Cbt fo2 181. Rent fo2 two Pears, the Defendant pleads 
quoad firſt Pear Nil debet, and quoad the other Pear he 
divides the Rent, and quoad Part pleads Nil debet, and quoad 
reſiduum nihil habuit in tenementis. The Plaintiff demurs ge- 
nerally, quod placitum prad. eſt minus ſufficiens, &c. 

Carthue pro Defendente. Ik the firſt be a good diſtin lea, 
then what follows cannot hurt it, as in Treſpaſs, if Defendant 
pleads not guilty as to all, except carrying away of Trees, 
and after ſuſtifies, all that cannot hurt the firſt Plea. 1 H. 6. 19. 
21 H. 7. 21. b. the laſt Plea petit judicium as to 71. only: 
UUihen the Plaintiff demurs quod placitum prad. to which ſhall 
it refer, Yelv. 65. 

Holt Ch. 7. CIpon a Nil debet pou might give in Evidence, 
Nil habuit in tenementis (02 Eviction per Eyres) Tf a Man de⸗ 
mile A. and B. and hath nothing in A. the whole Rent iMueth out 
of B. as it a Han demiſeth Lands and Goods, the Rent is on- 
ly fo2 the Land, 


l Carthue 


* 


—— 


© Carthve urged 12 H. 8. 11, h to the contrary, 


Holt and Ey res. The later Authonties are all contrary, you 
ſtudy the old ones too much. Mo. 50. (pl.) 150. 3 Cro. 606, 
622. Collins and Harding. | 

Eyres J. Placitum is nomen Collecivum, and ſhall take in Plocirum no. 
the Whole. | men Colle Qi- 


afterwards by Conſent the Plea was withdzawn, and Nil de- 
bet pleaded to the CUhole, 


Sir William Williams moved fo2 a Mandamus to the Inquiry No Mznds- 
Jury of the Bozough of Clithero, to pyeſent two Perſons to be 1 J, 
Freemen, fo2 by the Cuſtom they muſt be pyeſented by them, betone 
they can be admitted by the Bailiffs. 

Holt Ch. J. We'll grant a Mandamus to him, who is to ad- 
mit, but not to them, who are to pzeſent upon Oath the Truth of 
a Fat; not to a Jury: We ſuppoſe a Gzand Jnqueſt will pꝛe⸗ 
ſent, as thep ought ; (o here. | 


The Biſhop of Exeter verſus Heal. 


Rro2 of a Judgment in Quare Impedit in C. B. where the Pc). Cafes. 
„ Plaintiff declared, that he was ſeiſed of the Manoz of „“ =» » 
Southpool, to which the Advowſon ot the Church of Southpool Minus ſuffi- 
in the Dioceſs of Exeter, being a Benefice with Cure of Souls, , e 
was appendant ; and being ſo ſeiſed, and the Church being va» a in Rerurn 
— it belong'd to him to pelent, but the Defenvant diſtur- — — 
ed, &c. ation. 
The Biſhop pleads, that he claims nothing but as Ozdinarp; 
that Hodder fuit minus ſufficiens in literatura ſeu capax ad locum 
prad. habend. and that the Biſhop, upon Examination, found 
him in literatura inſufficientem & ea ratione inhabil', &c. and 
gave Notice thereof to the Patron, who lapſed his Time, and 
therefoze by Lapſe the Biſhop pzeſented Haman. 
The Plaintiff replies, that Hodder was in Oders, and after 
other frtvolous Pleadings, upon a Demurter it was adjudged 
in C. B. againſt the Biſhop: Now, upon the general Erroz al. 
— the ſole Queſtion is, whether the Defendant's Plea be 
good, 
Harrington pro Quer. in Error. That the Plea hath ſufficient 
Cettainty, there can be no mote, than the Mature of the Thing 
doth admit of, and there needs no moze, than what ſufficeth to 
bung on a Trial without inveigling Judge 02 Jury. 40 E. 3. 25. b. 
39 E. 3. 1.b. 2. a. 2 Leon. 200. an old Book cited: Inſufficiens 
in literatura is the antient Pleading. 
The Nature of the Thing voth not admit greater Certainty; 
the Biſhop's Power to examine is warranted by the Common 
Law, but his Pzoceevings are actowing to the Eccleſiaſtical 


Laws. 


4 n FR | 
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Laws. Articuli Cleri, cap. 13. 2 Inſt. 642. that the Biſhop is 
a Judge tn this Caſe. Fitz. Nat. Br. 163. B, Cauſe of removin 
a Cozoner is expzeſſed generally. Antient Books do not war. 
rant what is ſaid in Specot's Caſe, 40 E. 3. 37. 18 Ed. 4. 29, 30. 
Burdet's Caſe. Learning is a Thing of a compler Nature; the 
Algnment of one Erroz, tho groſs, doth not render a Man mi- 
nime idoneus, a groſs Jnſtance might be given in this Caſe, 
where Hodder wzote Ego ſubſcribo tricena novena Articulos fide- 
rum; other Diſabilities (as 3 Cro. 119. Albans verſus The Bt. 
ſhop of St. Alaph, where the Pieſentee could not (peak Welſh) 
are reducible to a ſingle Point, and there perſona inhabilis gene. 
rally is inſufficient; As to Specot's Caſe it may be ſaid, that 
the Biſhop might (et out the Hereſy certainly ; but in this Caſe 
ſufMctency of Learning is traverſable. 

The Statute of Articuli Cleri gives Power to refuſe propter 
defectum Scientiæ ſeu pro alia cauſa Rationabili, Want of Lean 
ing is menttoned by expꝛels CUo2ds, and we need not ſet it fozth 
otherwiſe, than 'tis in the Statute ; here the Plea is in the Ne. 
gative, not capable of an Affirmative, cites Manſer's Caſe, 
2 Co. 4. upon the Difference between Negative and Affirmative 
Pleas: The Law often allows general Pleading, no where moe 
favour'd than in Bars, but tis moſt to be favour'd, where the Na 
ture of the Matter admits of no other. 

Carthue contra, The Replication is good, fo? Ozdination im- 
plies a ſufficient Qualification, the Plea is inſuffictent. 1. Here 
ts too great a Delay between the Refuſal and the Notice. fo 
Hodder was preſented the 19th of May, and Notice was not gi. 
ven till the 22d of June ; here appears an affected Delay to the 
JIzejudice of the Patron; in this Caſe the Lapſe accrews by the 
Clacancy, net by the Motice. Dyer 327. 1 Leon. 31, 32. Alba- 
ny's Caſe, and 3 Cro. 119. S. C. that twenty-two Oaps delay 
was a Diſturbance in the Biſhop. 

2. The Matter pleaded is too general and incertain, fo? if (t 
be not neceſſary to ſhew the particular Cauſe in certain, then the 
Court would conclude the Subject's tempozal Right without 
any Cauſe ſhewiz where the Matter is meerly Spiritual, it be- 
longs only to the Eccleſiaſtical Jurfsdiction, and there general 
Pleading is (uffictent, but it there be a concurrent Jurisdictton, 
the Pleading muſt be full, &c. where it trencheth upon a tempozal 
Right, as where Excommunicatton is pleaded. 8 Co. 68. a. So 
in Caſe of Divozce. 11 H. 7. 27. a. 2 Leon. 369. here 'tis minus 
ſufficiens, not minime, if it had been homo illiteratus, it had been 
a plain and full Plea. Oportet quod certa res deducatur in judi- 
cium. Yelv. 227, 228. 

Holt Ch. J. The Time is not material, unleſs you ſhew in 
Pleading that you had not ſufficient Notice. It the Perſon be 
criminal, which lieth in the Notice of the Patron, the ſix Months 
run on, but ſome Doubt in Cale of Learning, whereof the Omi 
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nary is Judge, but not abſolutcly, lob then his Judgment would 
be concluſive. J think tis no Power in the Biſhop, but a Care, 
and the ſucceeding Biſhop may re-examine him. 


Eyres J. How ſhould the Jury try in this Caſe, if the Clerk 


were dead, J do not lee it poſſible, 


Holt Ch. J. Here he ts admitted by one Biſhop and reſuſed 


by another. 


Now in this Term the Judgment was affirmed, fo that the 


lea 18 uncertain. 


Rex & Regina verſus The Inhabitants of Little Glen 
in the County of Leiceſter. 


T was moved to quaſh an Oder made by two Juſtices, that Contribution 
| the Juhabitants of L. G. ſhould pay an yearly Sum to Whet⸗ - 4 to 
ſtone. 1. Becauſe it was not ſaid Quorum unus, but that Ex- ties © 
ception was dilallow d. 2. Fo? that it was only ſaid, that Whee- * 
ſtone was at great Charge in maintaining the Pooz, but not that 
they were unable. Note, Upon an Appeal the Juſtices made an 
Omer at the Seſſions, wherein tis ſaid they were oppzeſſed, 
which implies Jnabiltty, — 


MVSEVM 
BRITANNICVM 


Reinold werſus Jump. 


Reſpaſs fo2 carrying awap 20 Carectatas ſpaſs for 
ſeſſion of the Plaintiff, not ſaytng they were his. _— 
Eyres J. (aid, a Yan may bzing Treſpaſs fo2 a poſſeſſopy Pꝛo· —— 
perty, not ſaying, 


Holt Ch. J. Jt ſhould have been abinde provenien' ob ipſius be 10 
quer, fo; J may give a Man leave to lay his Hay in my Cloſe, Poſt. , 
Eyres J. That is a fozeign Intendment. p 
A 


Undetwood and Bernard. 


Pon an Aſſumpſit, the Defendant pleads Payment of 6 1, Payment of 

the 6th of March, in Satisfaiion, and then traverſeth abe, hoe, 

abſq; hoc, quod Aſſumpſit modo & forma. vod Af. 
Holt Ch. J. The Piomiſe is acknowledged, and then he 1 
ſhould have traverſed abſqʒ hoc, quod Aſſumpſit at any Time af- 
ter the 6th of March, foz the Time laid in the Declaration is not 


matertal. 
| Judgment ko the Plaintiff, niſi. 


I i Richard- 
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Richardſon and Tay lor. 


C:ſe for new IN Caſe. The Plaintiff declares that he was ſeiſcd of a Court. 

windows ro-  Pard, and the Defendant made new (Uindows towards it, 

nr, Court. whereby his Goods could not be kept (ate, &c. to which the De. 
fendant demurred. 

Hole Ch. J. Pou muſt Fence your own Pard, here is no Ob- 

ligation laid by Þzeſcription to inclole koz pon, vou map build 


agaiuſt it. 
Gibbons and Davies. 


9 Bond good, \Ebt upon a Bond conditioned fo2 Perkozmance of Cove. 

n nants in certain Articles made between the Dekendant 

Articles, und his Wife befoze Marriage, (viz. that the Man ſhould bung 

501. and the Moman 25 1. into a Stock into the Hands of a 

third Perſon, to be ſo and ſo diſpoſed of ) Grove urged Hob. 216. 

Smith and Stafford, and 2 Sid. 58. Lupart verſus Hoblin, that 

Marriage = the Pꝛomiſe was ſuſpended, and conſcquently extinguich d by the 
Releate, Q Marriage. 

Holt Ch. J. Tho' the Articles are (ſuſpended by the Mar- 
riage, yet it was the Intent of the Parties that the Things 
ſhould be perfozmed, tho the Articles are gone; and the Bond ig 
not votd, being made to a third Pei ſon. And Eyres J. cited 1 loſt, 
206, And thep (aſd the Boney was to be bzought in preſently, 
do that tho the Marriage had been a Releaſe, pet they ſhauld 
plead Perkozmance to that Time. 3 Cro. 244. Hill and Pilkington, 

Judicium pro Quer', niſi. 


Contribution CIpon a Motion to quaſh on Oder fo? charging ſeveral Pa- 
e Ren riſhes to contribute to the Reltef of the Jooz of another Pariſh, 
it was (aid by the Court, that ſuch Contribution may be by a groſs 

Dum yearly. | 


The Avow- The Court will not make a Rule in Neplevin, that he, in 
ar io an, whole Right the Defendant avows, ſhoufd enter into a Rule to 
ee pay Coſts, fo; he might have been made Party to the Anton. 


Fi lend © QIpon a Fieri Facias, ff the Sheriſt returns Fieri Feci, and thc 
Money pid Monep paid to the Plaintiff, tis good. Q. 


to Platnritt 
good. Q 


' Rex 
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Rex & Regina verſus Combs. 


T was moved to quaſh an Jndictment, which ſets fo2th that 1nditmenre 
there is an anttent Cuſtom in Wincheſter, that no Perſon — — 
ſhould exerciſe any Trade till free of the Guild of Merchants ciſe » Trade 

there, and after the Charge the Jndiament concludes ad grave *!! free of 


damnum liberorum hominum de Guilda, &c. & contra laudabil' — HO 


conſuetudin', &c. And it was quaſhed without Difficulty. quaſh'd. 


An Jndictment againſt a Woman, koz that being debito modo Inditmene «- 
requiſit, ad vigilandum non vigilavit; and it was quaſhed, be- funde vice 
cauſe it is not ſald, nor procured one to watch for her, which ſhe to wed, ie. 
might have done. quaſh'd. 


Jf a Yan be within and keeps his Doozs ſhut, the Leaving a Ng t 


Rule at the Houſe is good Service, not ſo if he de from home. Door bur. 


D E 


Termino Paſchæ. 


Anno 6 Willielmi & Mariæ Regis & 
Regine, in B. R. 


Jntereſt in Damages upon a ſingle Bill oz Bill of Ex- Pamages on 
change (which muſt always be under the Sum laid in „fe, 
the Cloſe of the Declaration) in Caſe of a Demurrer Exctunge. 
in Debt, and there needs no CUrit of Jnquiry. 
M2. 


I i 2 


P' Holt Ch. J. 'Tis the Courſe of the Court to gibe meren in 


Termino Paſcha. 


— 


— 


Mz. Eyres moved fo2 a Mandamus to ſwear a Town-Clerk of 


for a Town- Oxon. (Holt Ch. J. befng abſent) 


Appearance. 


of Weſtmin- 


Joinder of | 


Harcourt, My Lo Ch. J. ſaid the other Day that a Manda- 
mus doth not pzoperly lie, where an AMze licth. 
Eyres J. J cannot agree to that, the Pꝛactice having been 


otherwiſe, fo? an Afliſe doth not ne without an actual Seifin; Fiat 
Mandamus. Vide infra. 


Note, Jt is a general Rule, that where a Defendant appearg 
voluntarily it ſhall be of no Fozce, unleſs the Plaintiff ſue out 
his Latitat 02 Bll of Middleſex within a Fo2tntght. 

Holt Ch. J. A Judgment may now well be entred in the 
 Qacation as of the pꝛecedent Term, and no Miſchief to Jurcha- 

ſoꝛs ſince the Statute of Frauds, befoze it was doubtful 4A 
Releaſe of Etrozs befoze Judgment entred is good, where Judg. 
ment is entred afterwards of the pꝛetedent Term. 


Rex & Regina werſus The Dean and Chapter of 
Weltminſter. 


Mandamus was granted upon debate to admit Pz. Edwyn 

to the Office of High Bailiff of Weſtminſter, tho' the 
Chief Juſtice (aid it was hard to determine it upon a Wotton; 
but the Exceptions would be laved upon the Return of the 
Crit. A Man cannot have an Aftiſe upon a bare Eleckton and 
Conſtitutton as a Recomer, but where it is by Patent oz Gzant; 
Jam not fo2 granting a Mandamus, where an AMlize lieth, J wiſh 
there were no ſuch Olfice as Bailiff in England. Nota, Here 
the Vailtff is a miniſterial Officer, and makes returns of TUrits 
in his own Name; the Franchile ts in the Dean and Chapter; 
but Qu:rre if they ſhall Anſwer, if the Bailiff be inluſſicient. 


* Noy 69. The Caſe of the Dean and Chapter of St: 
aul's, 


Saracini and Kilner. 


ER Holt. TUhere ſeveral Actions are bzought fo2 ſeveral 

Cauſes, the Court map compel to join them in one, where 

they may be joined; but where ſeveral Pleas are requiſite, as 
in Aſſumpſit and Trover thep cannot be joined. 


The Court would not change a Venue upon an Afvavit that 
the Cauſe of Afton did ariſe in a fozeign County, but it Could 
be, if any ſuch Pꝛomiſe was made, &c. fo2 Country People — 

I no 


+ © CF > 


| 


) 
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not ſuppoſed to underſtand the Cauſe of Action. And per Holt 
Ch. J. CUe never change a Venue into a County-Palatine. 


Foden and Haines. 


Ebt upon a Bond made by a Pzſſoner to an Cinder-Sheriff <br on She. 
F# conditioned to pay 60 J. the Defendant pleads the Stat. i, gen“ 
H. 6. of Sheriffs Bonds, and that this Bond was made fo? 11.6. Reply 
Eaſe and Favour, and lo void by the Statute : The Plaintiff te. e for 
plies, that it was fo2 the better Security of Bonep due to him: 7,026 
ſelf, and traverſeth the Eaſe and Favour, to which the Defen Ec and Fa. 


dant demurs. vour. 


Cur. Tis an füll Inducement, but that is no ſubſtantial Part In ioduce- 
of the Plea, but only Matter of Fozm, and the Demurrer ig ne 
general; if we could caſt away the Inducement, the Traverſe is ill. 
well; but here you confound the Cauſe of Aﬀton in this Induce⸗ 
ment. 8 Co. . Frances's Caſe, tho a Matter be well alledged, 
yet, if no Cauſe of Action appears, the Plaintiff cannot have Judg- 
ment. Pere you ſhould have ſaid that it was pro bono & vero 
debito, and then traverſed the Caſe and Favour. 


Judicium pro Defendente, niſi. 
Rex & Regina verſus King al. 


Pon an Habeas Corpus it was returned, that the Commiſ- 1. be, Cor. 
ſioners foz executing the Office of High Admiral of Eng- Py 'ervroed, 

land directed their CUlarrant to Sir Ilaac Reboe, Clice-Abmiral of ranc from the 
Eilex, to impzeſs 300 Seamen, and to (end them to Harwich, — 
Buoy in the Nore, 02 Long reach, and that by Clertue thereof he * 
impzeſſed the Dekendants, and delivered them to the Keeper of 
the Gaol (who was debito modo appointed Conductoz) to be car- 
ried to the King's Ships: And the Court held the Return inſuf- 
fictent, becauſe it is not ſald how he was appointed Conductoz, 
n02 to which of the three Places they were to be carried: It is a 
very ill Pꝛactice to put them into Gaol, they ſhould be kept in an 
Inn 02 other convenient Place, till there be a competent Number 
of them to be conducked, we cannot remand them, the Stat. 
5 Eliz, 5. ſect. 27. makes it Felony (oz Seamen impreſſed in 
Time of (ar to deſert. 


Do the Men were diſcharged upon their Pꝛomiſe to go into 
their Majeſty's Service after thꝛee Meade tete. 


2.46 Termino Paſchæ. 

Carpenter verſus Beer. 
On ill Repli- Ebt upon a Bond with a ſpectal Condition: Thereas the 
in. Plcs, if the above-named Eliz. Beer, on the Day of the Date of this 
Decision Obligation, hath made her Laſt CUltil, and thereof nominated 
22 John Carpenter ſole Executo2; now if ſhe ſhall not at any Time 
for the Plain» te voke her ſaid IU, but the ſame ſhall fo2 ever continue, then 
tiff. the Obligation to be void; which appearing upon Oyer, the De⸗ 
fendant proteſtando, that there wag no ſuch Laſt TUifl, pro pla- 
cito dicit, that the (atd Laſt CUlill adhuc remanet firma & ſtabilis. 
The Plaintiff replies, that after the ſaid Til, the lald Eliz, 
made a new Tlill and the Defendant her Executoz, who had po- 

ved the later CUill : The Dekendant demirs, 

The Court held the Plea was naught z and tho' the Replica- 
tion were 111 likewiſe (02 Uant of a Traverſe abſq; hoc, that 
the firſt CUil! continued, yet fozaſmuch as the Declaratton tg 

Condition «- Hood, the JIlaintiff muſt have his Judgment. Nota, There the 
mo L., Condition of a Bond is to ba any Thing, that is not malum in 
— bord ſe, tho agalnſt Law, the Condition is only void and the Bond 
ſingle, In the Tayloz of Ipſwich's Cale, the Condition was a- 
gainſt the publick Good, which makes the Bond vold. Per 
Hole Ch. J. 
Judicium pro Quer', 
Stephens verſus Corbin. 
Words, Ale fo2 (lows. You are a Witch, and I'll make you ſuffer 
mich, Ke. U, for a Witch; after Clerdict fo2 the Plaintiff, it was mo- 
ble, ved in Arreſt of Judgment by Darnel, that theſe CUlozds do not 


impoꝛt any TWitchcroft within the Statute : Pe cited 2 Cro.399. 
Lloyd and Coke 531. Hawk verſus Ange. 2 Leon. 30. Clark ver- 
ſus Green. Allen 37. and Roll. 45. Yates and Linden. 

Gold pro Quer ſatd, the later CUo2ds here do infozce the fog 
mer moze, than in the Caſes cited; fo2 one cannot ſuffer fo2 a 
fair Complexion 02 a good Tongue. He cited 1 Cro, 282. 
George and Harvey. Hutton 13. Stone verſus Roberts. 3 Cro. 571. 
Rogers werſns Gravat, 1 Sid. 52, 53. Dacy verſus Clinch 386. 
Slayter verſus Davyes. 

Eyres J. Concetved that the later Tozds made it actionable, 
but the other thꝛee Judges contra. Dolben J. (atd, one may 
ſuffer by being p2zick'd with Pins, oz thzown into a River, os is 
uſual fo; Trial of a CUitch in the Country. Oꝛ (per Holt) it may 
mean a ſuffering by pztvate Revenge fo2 bewitching by fair 
Wozds, &c. 

I Smith 
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Smith verſus Williams. (Intr. Hill. 5. Rot. 327.) 


Aſc fo2 Mos ſpoken at ſeveral Times. He confeſſed he Words of 

4 Was the Man that robbd the Horkley Butcher. He was a The and 
Thief, and broke and robb'd a Houſe, He is a Rogue and robb'd PENG 
the Hockley Butcher. The Jury had given entire Damages, and 
now Girdler moved in Arreſt of Judgment, that the laſt (Mods 
are not adionable. Rogue is not, and robb'd is not, fo2 it doth 
not impozt frict Robbery from the Perſon, An Afton doth not 
lic fo2 theſe Moꝛds, Thou haſt kill'd or murther'd A B. without 
Averment that he ts dend. 4 Co. 16, Snag and Gee. Here it dath 
not appear that there was an Hockley Butcher, 


1 Holt Ch. J. Then the Fault is the greater, it is a double 
rime, 

Girdler cited 1 Roll. 74. (59) Brown and St. John, Thou haſt 
committed Burglary in breaking his Houſe and ſtealing his Goods, 
adjudged not atonable, becaufe it is not mentton d whole Houſe, 
which the Court thought was a ſtrange Reſolution. 


Judicium pro Quer', niſi. 


Owered that the Regiſter-Books of a Dean and Chapter Nine 
could be made uſe of at a Trial, fo2 they are publick Books, ele E 
In the lame Term you may deliver as many Declarations by Declarations 


the by as you pleaſe, and likewiſe in the ſecond Term foz the lame ste. 
Plaintiffs. 


After g Gerdict aue cannot diſcontinue, 1 Roll. 487. So in No Diſconti. 


Caſe of a CUrit of Jnquiry, which is in Nature of a Ucrdict, 88 


Smart verſus Williams, 1 Salk. 245, 


230. 
£f 
Rial at Bar in E jedment ko: Lands in Cornwal of the | 
Demiſe of Andrew Newport Eſq; John Kendal being rl watery? 
leiſed in Fee 28 Junii, 1659. conveys a Capital Meſſuage, &c. to is good Evi- 
William Pennoyer fo2 500 Pears, fo ſecuring 2000 1. which dence, — 
Deed was inrolled in 67. John Kendal 4. December, 1663. con- 1 
veys all the Mano of Tregoney, whereof the ſatd Capital Mel. by the Bar. 
luage, &c. were Part, fo2 ſecuring 3zoco l. (that is 6041. Inte- $920" 
reſt of the ſat 20001. and the Remaindor was paid in Bonep 
to make up 30001.) to the ſatd William Pennoyer, and this was 
in Truſt fo2 one Thomas Kendal, Uncle of the ſaid John Kendal, 
Pennoyer 6. July, 1665. by Diretton of the ſaid Thomas Kendal, 


conveys to John Birch. And the fame Day John Kendal conveys 
likewiſe 


: 4 : #Y F#Y . | 
Indenture of 4 ** 
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Termino paſchæ. 


llkewile the Mano of Moreval to the ſald Birch fo? a further Se. 
tutity. John Birch dies, Margaret Birch, his Exccutrix, 15. 
Febr. 20 Car. 2. conveys all her Intereſt to Thomas, John, and 
James Kendal, Sons of the (aid Thomas. The thꝛee Kendals in 
December 1672. fo2 5-00 and odd Pounds convey to Sir Charles 

Muddiford; and he 18 Apr. 1674. fo} 3000 J. conveys to Secre- 
tary Coventry lo; 400 Pears, Part of the laid Term. One 
M2. Browne a Scrivener was inttuſted to keep all the Deeds, 
who dies, and after Brown's Death the oztginal Deed is miſting, 
but it was acknowledged in Chancery by the ſald John Kendal, 
and inrolled: Mow it was debated whether a Copp of the In. 
rollment of the oziginal Deed ſhould be offered in CEvivence, 
which Levinz oppoſed, fo2 here the Eſtate paſſed by the Deed and 
not by the Jnrollment, but it would be otherwiſe tn caſe of Bar- 
gain and Sale of Lands in Fee, where the Eſtate paſſeth by the 
Inrollment; and he cited 1 Inſt. that the Jnrollment is no C- 
vidence (ſemble que il intend. 1 Inſt. 225.) 

Holt Ch. J. Þow itrong the Evidence (s, is to be left to 
the Jury, but it is Evidence, fo2 in Caſe of Jurollment, where 
Land paſſeth, it cannot be a Doof of the Deed by help of the 
Statute, but at Common Law. There was an Jirollment at 
Common Law; it makes an Cſfoppel, the Party tn Caſe of a 
Bond inrolled cannot plead Non eſt factum. 

The Acknowledgment is Evidence of as high a Nature as a 
Recogntzance to this Purpoſe, tho the bare Jurollment ts not 
Evidence. | 

2(terwards the JIlaintiff's Council offered fn Evidence a 
Copy of Birch's Tul cramined at the Prerogative Office, which 
was oppoſcd, becauſe it is but a Copy of a Copy, but the Court 
allowd it, fo2 the Cntry tn their Eccleſiaſtical Books is the 
onginal quoad hoc, otherwiſe to make a Title to Lands by De⸗ 
viſe ; it appears that Margaret Birch is Erecutrir to J. Birch. 

Then the Alignment from Margaret Birch was pꝛoduccd, 
whereupon the Court declared, that where there are two Witneſſes 
to a Deed, who are dead, it there be full Evidence to p2ove one 
of their Bands, and any Evidence that Endeavours have been 
uſed to find one to pꝛove the other's Pand, tt is ſufficient, ko; 
perhaps the CUitneſs might be a Stranger, and tt would be a 
hard Cask to p2ove his Wand: So the Deed was read, whercby 
Mz. Birch aſſigns to the thzee Kendals. 

Levinz. Tf Birch the Erecutrix was out of JPoſſcſſion, (he 
could not aſſign, unleſs it were (eald on the Land, and then the 
thꝛee Kendals could not align, and conſequently their Deed otight 
not to be read, 


Holt Ch. J. Peg, read it as a Deed, diſpute the Operation of 
it afterwards. 


Sir Charles Muddiford's Deed to Secretary Coventry is not 
an Aſſignment, but an oziginal Demiſe. 
1 Quære, 
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Quare. Whether a Scrivener s Book be Evidence to pzove a Fee 
Conſideration paid. 

Levinz. No ſure, no mo2e than a Tradeſman's Book, 

Hole Ch. J. Mot fo? himſelf, but fo2 another it ts ; ſo a Nr 
Tradeſman's Book after his Death. Te have allow'd a Bur- 
ſer's Book of a College fo; Evidence. 

It was pꝛoved that the Lozd of the Plaintiff is ſurbibing Er- 5 
ccuto2 of Secretary Coventry, and the Conſideration pꝛovd paid 
by M2. Coventry. 

Levinz pro Defendente. There there is a Covenant fo2 the Sce + S. 
Noztgago? to retain quouſq; the Moztgago? is Cenant at Ci, 245 
and the firſt Alignment of the Moztgagee may be good by De- 
termination of his lll, but the ſubſequent Aluguments made 
when out of JoſſeMon are void, unleſs ſeal'd upon the Land, 
and J have been nonſuited on that Point. (Hole obiter. Pou had 
hard Luck) The Conulee of a Statute after Liv-ry from the 
Sheriff befoze actual Poſſeſſion by Ejeckment aſſigncn, and it was 
adjudged void. A Leaſe fo2 Years at Common Law is no Leaſe, 
befoze actual Entry nothing palleth. 

Sir Tho. Powis and Sir Barth. Shower ad idem. There In 
tereſt is pald, the Woztgago? is always ſuppoſed Tenant at 
(Uill, there is a ſuppoſed Aſſent, but here there is no Intereſt 
paid, 

Holt C. J. Ik the o2iginal Moztgage wag fraudulent, and 
aſlgned over fo2 valuable Conſideration, the Fraud fs purged, 
and the Eſtate legitimated by the CClows of Stat. 27 Eliz, fo, 
what Mudditord doth fo2 valuable Conſideration, Kendal doth, 

Eyres J. Per 1 Inſtit. A voluntary Conveyance may become 
lawful, and bona fide, &c. by Matter ex poſt facto. 

Holt Ch. J. CUhen the Moztgagoꝛ continues in ]PoſſeMon Note. 
and the Moztgagee alligns, the Tenancy at Till is determin'd, 
but he remains Tenant at Sufferance, he is no Diſſeiſoz, ko; 
there was no toztious Entry. 

Lerinz. Here was an Cſcetment by the Leſſee of the thꝛee Morrgagee 
Kendals, whereby they admitted it to be a Diſſeiſin, and no Pol. {us 
ſeſſion was gained thereupon, fo2 a Writ of Erro2 was bzought, go #411 — 
and the Aſſignment was made pending a Writ of Exroz. 1 Cro. % Ve- 
Blundel and Baugh. one 6 
Holt Ch. J. The bzinging an Ejeckment doth not amount to Morryogor is 
an Entry to avoid a Fine, it cannot turn an Eſtate to a Right, "52's 
tho the Leſſo2 be Puncipal by the Courſe of the Court, yet le- a $utterance, 
gally he is a Stranger to the Recozd, therefoze cannot be cſtop- 
ped. 
kyres J. "Tis lo ruled in the Modern Repozts, and that it Jr by the 
is an Eſtoppel only againſt the Leſſee. Here the onginal Cove- * 
nant, to ſuffer the Moꝛtgagoꝛ to continue in Poſſeſſion, governs gancce are 
all the ſubſequent Aſſignments, * ve Covenants fo? — his 9 8 
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© Termino Paſchzw. 


Executoꝛs, Adminiſtratozs and Aſſigns, that the Moztgago? ſhall 
hold till Default of Payment, which creates a Tenancy at Tia 
upon all the melne Alignments; whereto Hole agreed, and fad 
it was well obſerved. 

Note, Tis uſtial (in London eſpecially) to have a Bargain 
and Sale fo2 ſafe Cuſtody, and alſo a Leaſe and Releaſe, &c. 

Note, The Defendant's Title commenced in 1690, from John 
Kendal. 2 | 


Serjeant Gold moved to excuſe thoſe Jurozo, who were re: 
turnd and did not appcar. 

Holt Ch. J. They are excuſed of Courſe, fo2 a full Jury did 
appcar, and then the reſt never looſe Iſſues. 


Barwick and Fenwood. 


Noe moved fo2 an Execution upon a Judgment in Eject. 
ment after the Pear, and cited Sid. 224, 351. 

Holt Ch. J. After Judgment in Eſectment hath lain a conſt 
derable Time, J do not think it fit to grant Erecutton without 
a Scire Facias, (notwithſtanding that Caſe in Sid. 351. which ts 
not fully repozted fo2 the Tenant may be changed, &c. An Eſet; 
ment is a mir'd Aitton, it is real in reſpect of the Lands, am 
perſonal fn reſpect of thr Damages and Coſts ; now a Scire Fa- 
cias lies at Common Law in all real Aﬀtons. 2 Inſt. 469. Dif: 
charge the Rule, and take out Execution at your Peril. 

Northy. J hope we thall not be puniſhed fo2 a Contempt. 
Holt. No. 

Sir Barth. Shower. It map be inconventent to take out Ere- 
cution without a $Scire Facias, fo2 a fozmer Habere facias poſſeſſio- 
nem may be executed and not returned. 

Holt Ch. J. Pou may compel a Return. Tf a Scire Facias be 
bzought upon a Fine executop, it is a good Plea to ſay that it 
was executed bekoze. 

Eyres J. It fo2 Coſts and Damages it muſt have Scire Facias 
upon the Statute, but, whether fo2 the realty in Ejec ment, old 
Books doubt; pet here it ſeems neceſſary. 


Rex E5 Regina verſus Cudmore. 


W. b. a Man is fined fo2 a Contempt to a Rule of Court, 
the Party grieved can have but a third Part of the 
Fine. 


, Dir Barth. Shower. Chen he is fined we can have a Levari 
'ac1as, 


Holt Ch. J. It muſt be retutned into the Exchequer firſt, 
_ 
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Sit Sam. -\\try. No, J have known ſeveral Pꝛecedents, 


where a Levari Facias fog a Fine hath iſſued out of the Crown- 
Office. 


Holt Ch. J. That hath been much queſtion d. 


4 Trial at Bar being appointed but ten ok the Tury appeared, No Tes de 
and the Court could not grant a Tales de Circumſtantibus (being vad“ 


bus on 


by Ozigtnal) but granted a Tales returnable on the nert Return, Trials ot Be 
y Original. 


Holditch and Aintworth. 


Ole Ch. J. here a Declaration is delivered befoze the Time to 
[ Cſſoin-Day, the Defendant hath four Days in this Term ere 4 
to plead in Abatement as of the laſt Term; ik he picads not till ter Dectora- 
after the four Days expired, then tis after Imparlance, and of tien deliver» 
this Term within the four Days the Plaintiff is bound to take it“ 
without Imparlance, but after the kour Days an Jmparlance muſt tmparlance 
be entred. 


Northy. After the four Days the Plea in Abatement is not to 
be received at all, 


Holt Ch. J. Indeed by that Plea the Jlatntiff will get longer 
Time, than he ought to have. 

Northy. If the Defendant gives a Plea, without ſaping 
Defendit vim & injuriam, the Plaintiff is not bound to re- 
ccive it. 


Eyres J. 'Tis an ill Plea; but Quære whether Plaintiff muſt Quere, If il! 
demur 02 may reject it. . be 
Sir Sam. Aſtry. J have known it rejected after the four Days, 
= which Aſton agreed, but Clark ſaid it may not be rejeted, but 

emutr'd to. 


Holt Ch. J. Pou map demur to it immediately, and they muſt 
join in thtec Days, 

Sir Barth. Shower. If the Plea were put in within four 
Daps, pet they will gain an iſſuable Term by tt, 


Webb and Edwards, 


Fe Court will not grant an Attachment fox Non-payment Where at. | 
of Money appointed to be paid at a certain Time and Non. pay- 

Place by an Award upon a Rule of Court, it the Money were went of Mo- 
tended to the Perſon any where elſe the ſame Dap, oz within a 2.4 9 
reaſonable Time after and befoze the Motion. Rule of 


Court. 


K k 2 Rex 
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Stat 2K 3 
Ph. & Mar, 
Trades. 
Seſſions have 

only a limi- 
red Juriſdic- 
tion, Firz 
Nat. Br. 175. 
$ C. 


Of execurory 
De viſes and 
contingent 
Remainders, 


Rex & Regina verſus Briggs. 


Ie was indiXed upon the Statute 2 & 3 Ph. & Mar. fo; ex. 
| erciſing the Trades of (Ueaver and Cloath-wozker, and 
after a Special Uerdi# ſeveral Exceptions were taken to the Jn- 
dictmentz but the moſt fatal one was, that the Jndi#ment was 
taken befoze the Juſtices of the Peace at the Quarter-SeMlons, 
who having but a limited CommiMſon had no Jurisdiction of the 


Cauſe : And the Court ſeem'd to be of that Opinton very clear- 
ly. Sed Adjourn, 


Reve and Long. 


Rroz in C. B. in Ejectment. John Long ſeiſed in Fee de: 
*, viſeth his Lands ta Henry Long, bis Nephew fo? Life, 
and after his Death to the firſt Son of Henry, and the Heirg 


., Males of his Body, and, foz Default of ſuch Jſſue, to the le. 


cond, third, fourth, &c. Sons of Henry Long in Tatl Male, 
and fo2 Default of ſuch Tſue to William, another Nephew of 
the Deviſoz in Tail Male, with Remainders over. The De vlſoꝛ 
dieth, Henry Long dieth without Iſſue, leaving his Cife prive- 
ment enſeint with a Son. William Long enters, the Son is 
bom. The Dekendant in C. B. claimed under the Son of Hen- 
ry Long, and Judgment was there given againſt him. 

Gold argued fo2 the Rever'al; becauſe the Intent appears 
plainly that the Eſtate ſhould go to the Þeir Male, and then the 
Court ſhould mould the C(Uozds to ſerve the Intention, which 
map be done by Conſtruing it to be an executozp Deviſe. Pere 
the Intent needs not to be carried further, than it was allow'y 
by (ome of the Judges in the Cale of Fuller and Fuller. 
3 Cro. 424. 

Pemberton contra. If it be an executozy Deviſe to one, then 
all the reſt are (o too; and then tis a plain Perpetuity. Two 
Things are neceſſary to an crecutow Device. 1. Jt muſt be lt- 
mited on an Eſtate in Fee. 2. Apon a Condition. And he ct- 
ted and relyd upon 2 Saund. 388. Purefoy and Rogers, that where 
there is ſuch an Eſtate limited, upon which there map be a Re- 
mainder, it cannot be an executo2y Deviſe, 

And of that Opinion was the whole Court, ſaying, otherwiſe 
there could be no (uch Thing, as a contingent Remainder, and 
Archer's Caſe muſt be cut up by the Roots, 

The Judgment was affirmed: But J was info2med that this 
Judgment was afterwards reverſed tn Parliament, the Lo2ds 
having moe Regard to the Equity of the Cale, than to the ſet⸗ 
tied Rules of Law, and the Dptnions of the Judges. 

2 Denham 
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Denham werſus Plumpton in C. B. 


T was ſaid by Coke, Pꝛotonotarp, that one cannot plead to Ante . 
the Juriavictton at all after any Jmparlance, tho Spectal, Dito 
fo) the Entry is Salvis exceptionibus, &c. tam ad breve quam 


frer any ki 

ad nar', &c. (not ſaid ad juriſdictionem Curiz.) Vide 3 ll. 6. of Impur- 

30.4. 11 Hl. 6. 8. 20 H. 6, 32. lane Quæte. 
Clench and Cudmore in C. B. „ 


2 , 2 , F 


Djudged, that the Clauſe of 12 Car. 2. 24. which enableg Ser. 1+ Car. 2s . op 
Patents to diſpoſe of the Guardianſhip of their Childzen, .ag, ** * 
Kc. by Will, voth not extend to Copyhold Eſtates: And that a Copyholds. 
Copyholder in Fee cannot of common Right diſpoſe of the 
Guardianſhip of his Son, tho by Cuſtom it map be good. 


Gold and Burker. 


Ole Ch. J. ſaid, the old Way of Pleading a Recozd was to How to 
begin at the Ouginal, and not to omit ſo much as anp bed ke: 
Continuance, Summons oz Severance. But, if there be di⸗ judgment: : 
verſe * in a Reco2d, it is ſufficient to plead any of them 
inter at, 

There is a Diverſity, where a Judgment is ſeveral, and where 
tig intire, fo2 where fozty Acres are recover'd to plead a Recove- 
ry of twenty Acres is ill, but it ſhould be pleaded of fozty Acres, 
whereof twenty are Parcel. 

Note. This was upon a TUrit of Erroz, tam in redditione Writ of E.. 
judicii quam in adjudicatione Executionis: And it was objected j2* 8999 for 
that the CUIrit was naught, fo2 that there was no Erroz in the Ante 
Execution: But Holt Ch. J. (aid, the Crit of Erroz is not ſo 
intire but that it may be good fo2 Part, and ill foz Dart, and 
ſaid the Recozd was well removed by it. 1« Co. Godfrey's Caſe. 


Eyres J. (aid, it had been adjudged both Ways, and cited Roll. 
748, 749. and Roll. 754. 


Pocock and Naſh. 


Rohibition to the Spiritual Court was granted after Sen⸗ Where Pro- 
tence, fo2 theſe Mozds, My. Naſh is a Rogue and a Dog. — — 
and will never be good, till he be three Foot under: ground. And tence. 
| had rather my Son ſhould make Hay on a Sunday, than hear 
Naſh Preach. Mr. Naſ# burſt into my Houſe, and I do not know 


what 


- <—_— 


Words 


Poſt, 


I xecutory 
Deviles, 
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what Goods I have loſt. Hole Ch. J. Cis no more but laping, 
I do not like his Preaching. JNeaching conſiſts in Degree. 
There is a Otverſity between the Caſe of an inferio2 Court and a 
Spiritual Court, but in both, atter you have allow'd thetr uric, 
didion, no Prohibition lieth, tf the Matter were conuſable there; 


but if the Court had no Conulance, then a Pꝛohtbition ltcth well 
enough after Sentence. 


Gooduright and Cornith. 


Don a Special Clerdict in Ejectment, whereby it was found 
that John Nowlin being leiled in Fee, &c. and having 
two Dons, John and Kichard, deviſeth the Lands in Queſtion 


to his Son John Co? fifty Pears, if he fo long lived; and, after 


that Term ended, he devileth the Lands to the Heirs Males of 
the Body of his Son John, and if he died without Tfſue, Ne. 
mainder to Richard, and the Heirs of his Body. John the De, 
viſo2 dieth; John the Son enters and luffers a Common Reco- 
very to the Ale of the Defendant Corniſh, and dleth without 
Iſſue. | 

Holt Ch. J. An Cate fo2 Life is a good Foundation ko a 
Remainder to wozk upon and down, but not ſo of an Eſtate fo} 
Years, Here the Term could not be merged, becauſe the Free, 


hold is in the ſecond Remainder-MWan, and thercfoze the Recovery 


Uling # 
"Fradc leven 
Years is futh- 
cient tho*'not 
Appicntice. 


no Bar. 

'Tis hard to conſtrue it an executozy Deviſe, fo2 then the De- 
vile over to Richard, &c. is vold, fo2 there cannot be two erecu- 
toy 1 102 would that help, (oz the Man ts dead, and ſo 
his Iſſue. | 

Eyrcs J. J Doubt 'tis hard to maintain an Erecutoz Deviſe 
to the Deirs Males of a Man's Body. Hole Ch. J. Tig not 
good to commence in futuro, but it may be good in przxſenti, 
(Vide per moy. 1 Sid, 153. le Caſe d'un deviſe al un enfant en 
ventre (a mere.) 

Jf the Limitation to the Izeirs Males of the Body of John 
be good, then the Remainder veſted ; if void, then it 1s all one 
as if it had been a good one, and determined fo2 TUant of Jſlue, 
ſo quacunq,; via data, the Law ts againſt the Defendant, 2 Leon. 
70. Challenor and Bowyer ts an Authozty tn Joint. 

Judicium pro Quer. 


Rex werſus Coller. 


Yres J. One Byoother living with another at the Trade of a 
Tallow Chandler fo2 ſeven Pears map let up the vu 


2 


de 
ho 


* 
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there were no Indenture, and he ts a good Appzentice within the 
Stat. 5 Eliz. 
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Taylor verſus Batten. 


Dods taken upon a Fieri Facias were appzatſed at 26 1. and Ado lies . 
afterwards ſold fo2 10 l. and the Sheriff returned Fieri Feci 1 
10 l. Aſſidavits were read on both Sides as to the Aalue, and (lling Goods 
it appears the Sheriff might have had moze than 10 1. for leſs than 
Holt Ch. J. CUhat can we do? Eyres J. 'Tis a Misdemea - 
nour in the Officer. 
Holt. But we cannot falſify the Sheriff's Return by Aſida- 
bits. An Action of the Caſe lteth againſt him, the Matter was 
comp2omiſey. 


In Covenant. A Beach was afligned fo2 Non papment of 10 Covenary, 
50 l. Dee moved, that upon bzinging 401. into Court (which he 1 
ſaid was all that was due) ſo much might be ſtruck out of the 
Declaration. Holt Ch. J. No, it cannot be done; there is no Ante 
general Jſſue in Covenant. CUhat can you plead? Jt was not 
paid betoze the Aﬀton bought. 


Harding verſus Brook. 


Pon a Motion to ſtop a Sult in Eſecment fo? the Fozfet- rast 
ture of a Leaſe upon Payment of the Rent in Arrear to wen che“ 
be aſcertatn'd by Iz, Aſton. Per Eyres J. Ik there be a Tenant Rene, if 


at Clill, and the Landlozd dies the Day befoze the Rent-Oay, eg 
the Tenant may keep his Rent. Day of Pay- 
Holt Ch. J. Tenant foz Life, Remainder in Fee, Tenant fox went. 

Life makes a Leaſe reſerving 1001. half yearly; Tenant fo 

Life dieth the Day next befoze the Rent-Oay: A (mall Matter 

ſufficeth to make a Leaſe at CUlill. J ſhould conſtrue the Per⸗ 

miſſion of the Landlozd and the Continuance of the Tenant to 

make a Leaſe at Titll in that Cafe, Few Tenants make any No goppiag 
Scruple to retatn Rent, &c. This (Uay of Stopping a Suit enn on 
in Cje#ment by bzinging the Arrears into Court is but a new Aue! 
Courſe here, about ten Pears landing; it hath not yet obtain- 


ed in C. B. And in this Caſe it was denp dd. 


Holt Ch. J. obſerved, that in Chancery they ſubſeribe the 5s 
long Declaration of 30 Car. 2. whetein he thought they were don 3oCur 2. 
miſtaken, the ſhozt one is always uſed here. 


Per Eyres J. We never prohldtt in Cale of Mariners No Provibi- 
Wages, tho on Articles of Agreement at Land, fo2 they have a iner, W. ges. 
p2opcr 
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p2oper Jurisdition, let them pzoceed how they will, tamen quzre 
if there be an Agreement under Seal. See now the Stat. 4 & 
5 Anna, koꝛ Amendment of the Law. 


Poſt. . The Court will admit one to ſue by Guardian upon a Motion, 
Suic pe« tho not pzeſent, no2 any Aidavit made. 


Mansfield verſus Stephen. In C. B. 


Promiſe a- 5 The Plaintiff declares, that whereas he tali die 
8 apud D. had bought of the Defendant all his Com grow- 
mutusl Re. ling in luch a Cloſe fo2 ſo much Money : And that befoze the 
* and Reaping, the Dctendant, in Conſideration that the Platntiff had 
ab Pesto“ paid ſo much Money in and, and p2omiſed to pay ſo much moze 
mance necef- Relldue, &c. pꝛomiſed to deliver the Cozn ; and that altho' he was 
ty. always ready to have paid the Reſidue, pet the Defendant hath 
not delivered the Com. 
Defendente proteſtando quod non Allumpſit, &c. conkeſſeth the 
Var gain, & pro placito dicit, that the Plaintiff hath not pald 
the Reſidue. 
]laintiff replies, that upon the firſt of Auguſt at D. he tendzed 
the Reſidue, &c. Defendant demurs. 
Girdler argued fo2 the Defendant, that the Declaration is not 
good, becauſe there is no Place alledged where he offcr'd the 
Moncy; and it is not ſufficient to ſay, that he tendzed, &c. but 
1 he ought to offer it in Court. Inſt. 207. a. 
4 Put it was anſwered fo2 the Plaintiff, and reſolved by the 
1 Court, that in this Cale there needed no Averment that he was 
1 ready, &c. foz there is a Pꝛomiſe againſt a Pꝛomiſe, which gives 
mutual Remedy. Hob. 88. Nichols and Rainbred, and 105. Lamp- 
x Sand 352, leigh verſus Brathwayt. But if it had been (old proinde, the Yo- 
ney muſt have been firſt pald. 


Judicium pro Quer. 
Bliſlet and Cranwell. In C. B. 


What Words A Man made his (Ul in theſe Wozds : I give all my Lands 

com yang \ in Dale to my two Sons B. and C. and their Heirs for ever, 

Tenancy in and the Survivor of them, equally to be divided between them 

Common. and their Heirs, after the Death of my Wife. B. deviſeth all his 

Intereſt to E. and dieth, the Tlike dieth, the Deviſee of B. claim: 

eth a Motety, Now the Queſtion was, whether B. and C. were 
Jointenants 02 Tenants in Common. 

Jt was adjudged by Treby, Nevil, and Rookby (contra 

Powel) that they were Tenants in Common, they cited 3 Cro. 

443. Lewin and Dod. 2 And. 17. S. C. 2 Roll, go. 9 = 

2 'CCK$, 
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Weeks, tho' the Mod Survivo? regularly makes a Joſntenancy, 25 


yet the ſubſequent Wozds do explain and alter the Senſe of the 
Pꝛecedent. 


—— — - 


Judicium pro Quer”. 
In B. R. 


Here Pariſh iſſues, &c. are levied upon particular Mer Our 

ſons, the Pariſh ought at Common Law to make a 5, , 

Rate to re-imburſe them. But Quzre, whether the Court will 6urſe Money 

grant a Mandamus fn ſuch Cale. Eyres J. J never knew any over poid on 

Mandamus iu ſuch Cale. Parith Rates, 
Broderick. A Mandamus hath been granted fo2 Repairing of 
bedges; tis in Styles, and to Scavengers. Holt. Ay, Sca⸗ 
vengers are publick Officers, and there is an Act of Parliament 

in the Caſe, 


Eyres J. J do not ſec how it lieth fox Hedges, &c. 


Coe Cafes in 
Rex verſus Tucker. oz 


Ua a TUrit of Erro2 to reverſe an Attaſnder foz High Nee 3. 4 196 
Treaſon ſeveral Err ozs were moved. on Ntteindet . = 69 


of Treaſon. 
1. Chat the Indictment is Ad general' Sefl. &c. tent' coram e 
Withers, Heath, Stroud & al' virtute literarum patentium eis 
duobus tribus vel pluribus cor' direct, whereas the Commiſion 


is directed to them all, authonzing two 02 moze, &c. 4 loſt. 162. 
Co. Entr. 355. 


2. That it is not laid Vi & Armis, as it is Plow. 385. but 
note, that is cured per Stat. 37 H. 8. cap. 8. 


3. That the Pꝛiſoners ſhould have been ſeparatim allocuti, fo: 
tho the Anſwer be ſeveral ſeparatim dicunt, pet the Queſtion is 
joint, which ought not to be. 


6 5 — King's Council ſhould have demanded Judgment koz 
e Ring, 

5. The Judgment ſhould have been quod trahatur ſuper tra- 
ham 02 Hurdellam. Stamf. 182. but to that Sir Sam. Aſtry (aid, 
it is uſually entred at the Old Baily ſuper traham, &c. but never 
lo in this Court. 

6. The Judgment is quod per Collum ſuſpendantur & uterq; 
cor ſuſpendatur, whereas it ought to be per Colla. 

7. So it is quod Corpora eor? & utriuſq; cor in quatuor par- 
tes dividantur, whereas it ſhould be & Corpus utriuſq; cor. 

2. 'Tis omitted in the Judgment quod ſecreta membra ampu- 
tentur. 


9. The Jndictment doth not conclude contra ligeanciæ ſuæ de- 
itum. 
LI The 
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The Court at firſt leem'd to have (ome Regard to the firſt, 
third, ſixth, and ſeventh Exceptions, but, by Reaſon of the great 
Clariety of Pꝛecedents, they ſeemd afcerwards to diſallow all 
the Exceptions, ſave only the two laſt, againſt which it was ar. 
gued by the Council foz the King, that it may be imply d in the 
Judgment quod ſecreta membra amputentur, and they are ag of. 
ten omitted as put in; and Holt Ch. J. (aid, he did not ſind 
them in any Reco2d befoze that of the Regicides:; And as to the 
laſt Exception, Levinz argued, that it appears to be Treaſon in 
the Body of the Jnditment, and then fuch Concluſion is not ne. 
ceſſary. Here the Jndittment ſays debitam Obedientiam erga Re. 
gem ſubtrahentes proditoric Compaſlaverunt Regem naturalem Bo. 
minum ſuum de Kegali ſtatu deprivare & guerram levaver contra 
naturalem Dominum ſuum. Che Concluſion d2zawn from the 
Pꝛemiſſeg cannot be of moze Force, than the Piemiſſes themſelves, 
He (aid, that in the Recozds of Benſtead's Caſe. 1 Cro. 583. 
Vane and Lambert's Cale. Sid. 84. and Cotton and Meſlenger'g 
Caſe, Sid. 358. the Toms contra Ligeantiam are omitted, 
Powis cited Roll. Indictment 82. That an Judictment ts good 
without the Tlozds contra Coronam, tho there tit ts ſald indeed 
that contra pacem is neceſſary, 

Gold argued, that it is debitum ligeantiam minime ponderan, 
which implics it, that in 1 Cro. 314. Fen's Caſe, who wag tn- 
diited fo2 engrofling Fiſh ca intentione ad revendend' contra for- 
mam Statuti, after Conviction the Court would intend it was un- 
lawful Regrating, otherwiſe he being a Fiſhmonger (fo2 whom 
there is a Saving by the Stat. of 5 Ed. 6 ) might have given 
in Evidence that he ſold them at reaſonable Puces: So here, 
if the Party had been a kozeign Enemy he might have given it 
in Evidence. | 

And now the Cauſe having long depended, the Court declared 
that they would not give any Opinion as to the Dmiſſion of the 
Toꝛds quod ſecreta membra amputentur, becauſe they are not 
inſerted in any antient Mecozd, tho' Eyres J. (aid, the Books 
make it a Part of the Judgment, and he knew not by what au- 
thozity the Duvities can be cut of without luch Judgment : But 
they all agreed that the Attainder was crroneous fo2 CUant of 
thoſe Wozds Contra 1 igeanciz ſux debitum, which are not ſup- 
ply d by the UWWows contra formam Statuti, as Gold urged, fo? the 
Statute 25 Ed. 3. was made fo2 the Advantage of the Subjef, 
and is but a veclaratozp Law. Eyres J. ſaid, Every Jndictment 
ought to have (ſufficient Matter, legal Fozm, and apt Conclu⸗ 
ſion. As to the Matter and Fon, tt ought to be pꝛeciſe, in apt 
legal Cozds : Faratus fuit unum equum 1s ill, without ſaping te— 
lonice; fa felonice ex malitia præcogitata interfecit ig not ſuſli- 
cient without the TUlozd Murdravit. 2 Cro. 20. Stamf. 96. Vide 
4 Co. 44. b. Vaux's Caſe, and 5 Co. 122. b. Long's Cale, that 
an Judictment ought to be certain, and ſhall not be taken by Im⸗ 

I plication: 
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plication: The CUopd Prodicoric can no moze (upply 1t than fe- 
lonice 02 illicite can ſupply the Want of contra pacem. Noz 
will the CUlozds contra naturalem dominum avail fo2 this Pur- 
poſe, fo? they denote no moze, than that the Perkon was bonn in 
England, tis ſaid by Grotius, that Service and Obedience be- 
came due after Dominion introduced, and not by Nature. 2 [nſt. 
47- and that appears plainly by the Fozm of an Jndirtment a 
gainſt an Alien amie, fo2 that is againſt the Allegiance eſtabliſh d 
by the Law of England; where there is no Law there is no 
Tranſgreſſion, tho' the Party offended be natural Low. Every 
Jndictment ought to have a p2oper Concluſion: There an Ot- 
fence is by (ſeveral Statutes, the Jndictment ought to conclude 
contra formam Statutorum. 2 Cro. 142. Broughton verſus Moor, 
Detre the Concluſion contra ligeanciæ debitum ig as eſſentially 
neceſſary, as contra pacem in an Jndictment of Treſpaſs. 

Holt Ch. J. to the ſame Intent: But he held it not neceſſary 
that the Indictment ſhould conclude with thoſe CUlozds contra Li- 
geanciæ debitum, fo; they might as well be in the Body of the 
Indickment, but ſomewhere in the Jndikment they muſt be, other 
Mods are aggravating 02 Argumentative, but theſe deſcribe the 
Offencez ſo the (Uozd Proditorie is eſſentially neceſſary, and 
not to be (upply'd; ſo contra pacem in Jndi#ments at Common 
Law, and the CUozws Vi & Armis, &c. befoze the Stat. 37 H. 8. 
Mods, that are ſuperabundant ſhall not ſupply the Want of 
Wods, that are neceſſary, J have ſearched many, and find but 
bery few Pꝛecedents without theſe Moos. Indeed there are ſe- 
beral tempore H. 8. to; denying the King's Supzemacy, and (a 
tempore Car. 2. fo; taking Owvers from Rome, &c. which do not 
conclude contra Ligeanciæ ſux debitum, but that is in Caſe of a 
new Treaſon by a particular Act of Parliament; where it map 
be ſufficient to conclude contra formam of that Statute, which 
makes it ſo, it not being contra ligeantiam in its own Nature, 
which pꝛobably might give Occaſion to that Omiſlion, Calvin's 
Caſe is a full Authozity. 


Judicium quod Reverſetur. And afterwards, upon a 
TUrit of Erroz in Parliament, this Judgment of 
Reverſal was affirmed. 


Alford and Turner. 


Pon a CUrit of Erro. Che Defendant pleaded a Releaſe Re of 


of Errozs, and in the Concluſion of his Plea pzayd that 
Judgment might be affirmed, which Northy urged was a Ma- 
ver of his Plea : But the Chief Juſtice ſaid it was but Durplu- 
lage, and the Judgment was 


Quod querens przcludatur. 
© i Billinge 


L 


Errors, how 
pleaded. 


—_ 
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Billinge and Crolly. 


Declaration Olt Ch. J. ſaid, if a Man being an Oziginal in Treſpaſs a- 
ch Sroggy E gainſt one, and declares againſt him with a ſimul cum, he 
£11,  abates his own UWritz but the Defendant cannot take Advan- 

tage of it without demanding Oyer. Jt the CUrit be againſt 


two, the Plaintiff may declare againſt one of them with a ſimul 
cum. 


Hall and Baily. 


Proceſs of in- [L Rro2 upon a Judgment in an inferio2 Court held by Uertue 


tert Court 


by Petent. „ok his Bajcſtys Letters Patents: The Pꝛocels was a- 
ſecundum Warden ſecundum conſuetudinem. Holt Ch. J. ſaid it was well 


conſuctud. 


= enough, fo2 it is intendible accoding to Law; but they could 
; not ſay a tempore quo, &c. becauſe by Patent. 


Rogers and Marſchal. 


* in Olt Ch. J. ſaid, that Twiſden was once ſtrongly of Opinion 
3 that a Capias doth not lie in an Anton upon the Caſe in 


Quere an inferioz} Court: But upon Conſideratton of the Book of 


N H. 6. Iwiſden (atd that he was convinced that a Capias well 
: lay, | 


Anonymus. 


28 in- L Kro; of a Judgment in Caſe of an interioz Court, Eyres J. 
eite out [, Catd by the Caſe in 2 Cro. the Detendant ſhould be ſum- 
mon d in all inkertoꝛ Courts. But Holt Ch. J. ſaid, the regular 
Dꝛoceſs is a Pone, in Caſe; and a Summons in Debt; but how- 
ever, the Miſawarding of Pꝛoceſs is cured by the Dekendant's 
— Appearance, Note, The Court allowd, that the Statutes of 
tend to inte- Jeofailes extend to inferio2 Courts after Clerdick. 


rior Courts. 
Lady Lovelace Caſe. (Poſt. 262.) 


Writ of Re- ER Hole Ch. J. Juſtices of the Peace, upon a Conviſtion 


8 of Fozcible Entry, may commit Offenders; but man not 
cy, Juſtices ultet the Poſſe ſllon without an Jnquiſitton, no2 doth it become 
[ons x apa them to go armed on that Occaſion. Tf a Juſtice conviits all the 


in, Perſons in -Poſleſlon-fo2 Dffenders, and lets the Doozs * 
| 2 thi 
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this is an Altering of the Poſſelllon by neceſſary Conſequence, 
and therefoze it was ruled there ſhould be a CClrit of Ueſtitution, 
niſi. 


per Holt Ch. J. Where a Tradeſman dings an Actlon, bis dw 
Books are not Evidence foz him; yet if the Oefendant deſires G / rei. 


that the Book may be pzoduced, if the JIlaintiff refuſeth Hig dence. 
Cauſe is very ſuſpicious, 


Curling (vel Hurling) and Long, 


T DE Court was moved fo2 a ÞP2ohibition to the Chancery, Probidicion 
Court of the Cinque-Pozts, where a Bill was exhibited, *2 <a> 
ſctting koꝛth a Cuſtom that every Ship, that uſeth the Pier of Cinque- 
Ramſgate (which is a Member of Sandwich, one of the Cinque. Pore. 
Poꝛts) ſhould pay 4d. per J. fo? all their gettings in the ear, 
fo: the Maintenance of the Pier; and pꝛaps a Otlcovery of the 
Dekendant's Gettings, and whether there hath not been ſuch a 
Cuſtom, and to be relieved, and ſays it belongs to that Ponour⸗ 
able Court to ſee the Outy levied, The Defendant admits by 
his Anſwer, that the 4 d. per l. hath been taken by Charter, 
By. Law, o2 ſome other Tap, but ſays the Cuſtom is triable at 
Law, | 
Holt Ch. J. A Prohibition here is not to try the Cuſtom, 
and after to ſend a Conſultatton to pzoceed, as in the Eccleſiaſtt- 
cal Court, fo2 here the Chancery wants o2ziginal Juris dict ion of 
the Cauſe, and pet if the Pier war dens (who are choſen yearly by 
the Cuſtom) are no Coppozation, they cannot ſue at Law, we'll 
be tender of Matters, which concern Navigation, but J know 
not how to intitle a Court of Equity to lay a Charge on the 


| King's Subjects, the Bill may be good fo2 the Dilcoverp, but 


- is naught fo2 the Cuſtom, you muſt not p2oceed to try that 
cre, 


Reeve and Goldega. 


* J. (abſente Holt) ſatd, the laintiff could not have Leave No Diſcon- 


to diſcontinue after a (Writ of Enquiry returned. — 


quiry refuſed, 
Eyres J. J do not like the Committing a Man by Juſtices of nt 


Aſlize loz a Contempt of the Court, they ſhould rather Fine by Juſtices. - 
him, and commit him till paid. 


Rex 
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Rex werſus Berry. 


— EN was taken to quaſh an Judictment, that it ig on! 

— 8 hiſtozical Recital, Extitit preſentatum quod billa ſequens e 

well. vera ſcilicet quod Margaretta, &c. | 

Eyres J. ſeemd to allow the Exception, foz every Indictment 

ought to begin Jurator' pro Domino Rege ſuper Sacrum' ſuum 
preſentant, tis a neceſſary Part thereof. 

Hole Ch. J. It may be either (ay, this is well enough and 


tantamount, Quzre. 


DE 


Term. Sanctæ Trin. 


Anno 6 Willielmi & Mariæ, Regis & 
Reginæ in B. R. 


Rex g Regina werſus Clinton and Stanway, alias 
Lady Lovelace's Caſe. Ante 260. 


— 2 Note, the Tenant was changed, lo that there could be 
Forcible En- no Frutt of the Rule fo2 Reſtitution. 


Rule and 82 Thompſon moved fo; a CUrit of Reſtitution ; fo; 


Sir William Williams contra. There ſhould be ſome 
Foundation fo2 the CUrit of Reſtitution, as Jndictment, Jnfoz- 


mation, &c. Here are only Affidavits. It the Juſtice hath * 
2 L 


try - 
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no mo2e than he can juſtify by Law, then there is no Ozound fo? 
ſuch a CUrit. | 

There was a Complaint of a notozious Fozce, he came only 
to remove the Fo2xce, and demands Entry fo2 that Purpoſe, com- 
mits the Offenders without medling with the Poſſeſſion; goes 
home to pzepare a Conviition, returns about nine a clock, finds 
the Force ſtronger, De may by Stat. K. 2. remove the Fozce in 
the Night. 

Holt Ch. J. Tf a Juſtice of Peace grants Reſtitution upon 
a Conviction of Foxcible Entry, without Jnqueſt, and doth not 
certify the Reſtitution, cannot we inquire and grant a Writ of 
Re-reſtitution. Jt we have a Reco2d upon a CUrit of Erro? out 
of an infert02 Court, and they take out Executton hanging the 
(Urit of Erroz, we may inquire into tt, and award Reſtitution. 


Firzgerald and The Counteſs of Clanrickard. 


HE HÞHugband join'd fo2 Confozmity in a Writ of Erroz, 
yet it was ruled, that by his Death the CUrit abated; 


Deg of one 
Plaintiff, cho? 


added for 


otherwiſe it is where the Defendant in Erroꝛ dieth after, in nullo co, micy, 


eſt erratum pleaded, fo? there the Court may pꝛocced to examine 
the Errozs. Vide Yelv. 112, 113. adjudge. 


Ik the Plaintiff accepts the Bail, he may take away the Bal. 
piece from the Judge's Chamber, and File it foz his own Erpe⸗ 


dition, but after twenty Days then it becomes abſolute, and the 
Delendant takes it away and files it, 


Tf the Defs' reddidit ſe fn Diſcharge of his Bail, the Batl- 


piece ſhould be marked and diſcharged, otherwiſe the Platntiff 
may pꝛoceed againſt the Bail, 


Combs verſus The Hundred of Brackley. 


* the Statute of Þue and Cry the Plaintiff declates 
that he was robb'd de denar' ſuis propr', &c, 


upon not guilty pleaded the Jurozs found that the Plaintiff was 
tobb d prout, and that he made Affidavit that he was robbd of 
36 J. 10s. whereof 1s. 6 d. was his own, the reſt his Maſters, 
and the Doubt was, whether the Plaintiff ſhould recover againſt 
the Pundzed? 

Levinz argued, that the Oath falſify'y the Declaration, this 
is not like the Caſe of a Carrier oz Sheriff upon a Hieri Facias. 
2 Saund. 380. Where they are reſponſible to the Owner, but the 
Servant is not ſo here. Can a Servant releale his Maſters 


Debt ? 


zbarcs the 
Writ. 


Filing Bail- 
bicces. 


On Reddidic 
ſe. Bil piece 
to be mai kd. 


Hue and Cry. 


The Servant 
may ſuc. 


a. Ad or) 
j Mov 93 
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Debt? if he recovers tis to his own Ale. In ſome Caſes it 
hath been ſatd, that the Servant may bing the Afton, but often 
other wile. 


For Poſleſi- Mut it was argued fo2 the Plaintiff, and reſolved by the 

— av Court, that the Acton was well bzought by the Servant. It is 

Propercy. ttue, there is a Difference between a Servant and a Sheriff oz 
Carrier, but the Poſſeſſion gives an Jntereſt and Pꝛoperty in 
both Caſes; tis the Maſter's own Act to let the Servant being 
the Action. 2 Saund. 379, 380. 2 Sid. 44, 45. Latch. 127. But 
the Caſe in 1 Brownl. 155. is an expzels Authoztty in Point, 

Judgment pro Quer', 


Poſt . Per Holt, in a Caſe of Baſtardy Part of an Oder may be 
eee; Gare, ke verled and Part ſtand. 

Quit-Rents Eyres J. (aſd, that a Quit-rent is not taxable to the Joo, 
jaxableroth® cop the Tar ought to be laid on the Occupicrs, but Hole fatd it 


Ante A. Was otherwiſe ruled in the Caſe of one Williams of Suffolk, 
. „ S109 9 g 16 


Williams and Cary. 


Showing the Otice was given in the Mozning of a Trit of Erroz, and 
— 1 that it would be allowed in the Akternoon, in the mean 
„Howe Time the Plaintiſf below takes out a Fi. Fa. and ſciſety ſome 
> 5 — of the Defendant's Goods : Now an old Rule made 36 Car. 2. 
„ ecattoch was read, that the CUrit of Crro2 is no Superſedeas till allow d. 
Eyres (obiter) while Goods are in the Sheriff s Hands, befoze 
tit of Erro? allow'd, we can Oder Reſtitution, fo2 tis but in 
Fieri: But Holt was ſtrongly of the contrary Opinton; and it 
was ruled, that the Shewing of the CUrit of Erroz, it being al- 
low'd afterwards in convenient Time, is a good Superſedeas 


from the Shewing, fo2 it ſhall be taken as one Act. 


Money | Serjeant Levinz moved, that upon Papment of 1os. into 
Cute ine Court, lo much might be ſtruck our of the Declaration; but it 

appearing to be in Caſe upon an Indebitatus Aſſumpfit, and Quan- 
tum meruit, the Court ſatd he might do it as to the Indebitatus 
Aſlumpſit, but not as to the Quantum meruit. | 


Mendemus The Court (after (ome Peſitation) granted a Mandamus to 


Re," reſtoze one to the Office of Regiſter of the Biſhop's Court of 
Gloceſter. 


& Guy 


= a - £ XA ;. E. . * 


rr 


pay him lo much foz his Service, this is mutual, and not upon a 
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Guy and Nichols. 


HEbt for a Penalty for Non-performance of a Covenant, Mutuel C — 
|) The Defendant covenanted to pay the Plaintiff ſo much 5 gen 
as would make up what the King allow'd him fo2 Tages 3 |. precedent. 
35. per Month. 


Holt. One Covenants to ſerve him, the other Covenants to 


Condition pzecedent: One Covenant cannot be pleaded in Bar 
of another ; if he ſerves one Month, and then runs away, the 
firſt Month's Mages is due. 
Hall took Exception that there was no Venue laid where the Veoue. 
liing's Allowance was, which is traverſable. 
Holt Ch. J. That ſhould come on the other Side, foz if they 
ſay the Allowance was 30 8. pou may ſay the King allow'd 4o s. 
viz. apud B. If they lay the Allowance right, you have no Oc⸗ 
caſion to traverſe, if CUrong, the Venue comes on pour Side. 


Upon a CUrit of Erroz direXed to the Mayoz, Recozder, and Return of « 
elder Aldermen Burgi de Kirbykendal, the Return was Reponſ. A. Writ of _ 
Major. B. Recordator. & C. & O. ſen. Alderman. not ſaying Burgen 
præd. And upon Northy's Motion it was ruled that it ſhould 

be amended, and that the Officer might amend the Tranſcript, 


Where the Plaintift laid his ac etiam foz 300 J. and then Common | 
ſwears only, that the Defendant owd him above 101. juſt to h e 


bung him within the Rule fo; Special Bail, the Court ozdered l becauſe 
him to take Common Valtl foz his Fraud. fraudulent. 


Philips and Bury. 


2 Philips brought an EjeQione firm againſt Dy. Bury, Jg of» 
upon the Demiſe of William Painter, Reto2 of Exeter- the, hos 
College in Oxford, fo the Rectozy-Houſe of the ſaid College. S-orence is > * 
The Defendant pleads, that the Beſſuage is the Freehold of the iel. 
Recto2 and Scholars, and that he himſelf is Rectoz, 8c. abſq; 1 A gion. 
hoc, that the Leſſo2 of the Plaintiff is Rectoz. The Plaintiff re- 
plies, that himſelf is Kectoz, and thereupon Jſſue is joined. 
And a Special Uerdi found, whereby the Jurozs ſay, that at the 
Time of the Demiſe the Place in Queſtion was Parcel of the 
Poſſelong of the College, and that the Biſhop of Exeter was 
Founder of the College, and appointed the Biſhop of Exeter fo2 
the Time being to be Uiſitoz, and they find ſeveral Statutes of 
the College touching the Rectoz, &c. That one Comer, a Hem⸗ 
ber of the College, was 2 of Incontinencp, and TD 
m the 


3 
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the Boule, who appeald to the Biſhop of Exeter, who grants a 
Special Comm:Mon to Maſters to examine the Cale, &c. Bury 
the Reio2 proteſts, On the 16th of May, 2 W. & M. the Bt. 
ſhop gives Notice of a general Utifitation to be on the 16th of 
June next, and then came to the College and found the Ooozg 
of the Chapel ſhut againſt him, and the Poster refuſed to open 
them. The Biſhop makes another Citfitatton on the 24th of. 
July, Bury pzoteſts, the Biſhop depuves OO). Bury fo Obſting- 
cy, and if the Reftozy thereby became void, then pro Quer aliter 
pro Defendente. 

This Caſe was argued at the Bar Termino Trin. 4 Will. & 
Mar. by bemberton ko the ]dlatntiff, and Wallop koz the Deken⸗ 
dant, and atterwardg by Sir Tho. |'owis pro Quer and Blincoe 
pro Defendente. | 

And now it was argued by the Judges ſeriatim ; and the Caſe 
was diutded into thꝛee puncipal Queſtfons, 1. CUhether the 
Cliſito2 here had a Juris dictton and Power to depztve the Reſtoz: 
2. CUlhcther he had purſued that Power? 3. CUhether the Juſtice 
- the Sentence be examinable tn this Court, which ts the main 

ucſtton, : 

Eyres jun and Sen. and Gregory, Juſtices, argued fo the 
Detrndant, that the Clifito2 here 1s not an abſolute Judge, but 
18 ctreumſcrtbed by the Statutes of the College, whereby he hath 
hig Authoztty, and not by the Common Law; and that his Jzo- 
ceedings in this Caſe not being warranted by the Statutes 


Were abſolutely void to all Jntents and Purpoſes; but their Ar- 


guments and Reaſons need not here be ſet down, 'becduſe the 
Caſe turns pztncipally upon the laſt Queſiton, as to which the 


ſatd thiee Juflices held, that the Clalidtty of the Sentence of the 


Citſito2 was examinable here in this Court in a collateral Aion; 
fo2 of a void Thing all Perſons may take Advantage, tho it be 
done by Semblance of Juſtice, and thep relied upon the Authon⸗ 
ties of Dyer 209. Coveney's Caſe, 13 Co. 70. 11 Co. 99. b. in 
James Bags Caſe, Palm. 251. and Latch 229. Dy. Sutton's 
Caſe, by which Books it appears, that a wzongful Depatvation 
is avoidable in a collateral Aﬀton a fortiori, a void Depuvation, 
tho' he could not have Allie in his own Mame to recover the Pol- 
(eMon, yet ſure he may defend his Poſſeſſion in a collateral Adlon. 
5 Co. 58. Specot's Cale is ſtronger: And as to the Caſes cited 
on the other Side, which ſeem to eralt the Power of the (liſito?, 
they are good Law with reſpet to (ptritual Cliſitozs pꝛoceeding by 
o02dinary Jurisdicion; but he, that is depuved by a lay Cliſito, 
cannot have an Appeal to be reſtozed to his Mame firſt, and there- 
fore his only Remedy is at Law. And the Caſes of Mandamus. 
Mod. 84. D2, Widdrington's Caſe. Sid. 71. Dan. Appletord's 
Caſe, are ukewiſe good Law, fo? the CUrit of Mandamus fg fully 
umwered by Return of (ſuch Sentence of a Cifitoz, and the 


Party ts left to his Appeal oz other Remedy at Law. So a Man- 
| 2 


damus 
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damus to reſtoze to an Office is well anſwered by the Judgment 
of an inferto? Court at Common Law, but ſure the Party 
may have other Remedy; thoſe Caſes on CUrits of Manda- 
mus go upon different Reaſons, and what the Judges ſaid obiter 
were but extrajudicial Opinions, the Poſſeſſion not being then 
under Examination, but the Meaus to it. 

4 Co. 29. a. Bunting's Caſe, 5 Co. Cawdrey's Caſe, 7 Co. 
Kenn's Caſe, Mo. 781. Bird verſus Smith, Jones 393. Allen and 
Naſh. 2 Roll. 219. S. C. do all depend on Reaſons widely diffe- 
rent, fo? the Perſong were depzived, Nec by the high CommtM- 
on Court by Gittue of their general and ozdtnary Jurtsdiction 
by the Eccleſiaſtical Law, ſaved implicitly by the Statute 7 Eliz. 
Foz the King befoze that Statute might grant ſuch an Cccleſta- 
ſtical Common, as appears by Cawdrey's Caſe apd Huntley's 
Caſe, but if the Power had been given by Statute, it might be 
avoided in a collateral Aﬀton, as appears by Cawdrey's Caſe 
and Huntley g Caſe. 

(Uhere the Eccleſiaſtical Law hath provided Remedy by Ap- 
peal, 02 otherwiſe, the Party cannot fly to an extraozdinary Re- 
medy ; and tho' the Sentence of the Wigh Commiſſioners cannot 
be repealed by Appeal, yet it may be by Commiſſion of Review, 
which, tho not of Right, yet it is preſumed the King will 
grant it. | | 

The Biſhop of Exeter is a tempozal Judge in this Caſe, and 
if the Defendant be expelled unjuſtly, an Action upon the Caſe 
lieth againſt the Cliſito2 as it doth againſt a Biſhop fo; not aſſotl- 
ing. 12 Co. 76. 2 Inſt. 623. 02 agatnſt an Archdeacon fo2 not in- 
ducting, Fitz. Nat. Br. 47. H. It is true, the Founder had abſo- 
lute Power over his Land, but he could not exclude the Juriſ⸗ 
dition of the Common Law no moe than a Man may dtſpoſe 
of his Cſlate by Mul; ſo as if any Difficulty ariſe, it ſhall be de⸗ 
termined by two Friends, ſuch a Clauſe would be void to ouſt 
the Common Law of Jurisdictton, Inſt. 145. The King himſelf 


cannot do CUrong: An Appeal ts a natural Remedy, otherwiſe 
Oppꝛeſſion would be ſet up fo2 Law. 


Hole Ch. J. pro Quer'. 

1. The Biſhop of Exeter hath Power to give Sentence of 
Depzivatton, tho' a Aiſitoz be reſtrained to viſit ex officio, moze 
than once in five Years, pet as (liſito2 he hath a ſtanding Autho- 
rity to determine all Differences. Lit. ſect. 136. Biſhops can vt- 
ſit but once in thzee Pears ex officio, yet their Courts are always 
open, 


i 2. 4 Juſtice of the Sentence is not examinable in Weſtmin- 
er-Hall. 

There are two Sozts of Coxpozations aggregate, 1. Foz 
publick Government. 2. Foz pzivate Charity. That fo? publick 
Goverument, as Mapoz and Citizens, &c. is ſubjed to the 
Common Law, of ſuch there is neither Founder noz Qiſito?, 


M m 2 no; 


_— — 
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no) JIatron, but they (ubſiſt by Clirtue of the Ktng's Letters Pa. 
tents; therefoze if it be not mentioned in the Charter, how the 
Succeſſion ſhall be made, the Law ſays it ſhall be by Eleition. 
1 Roll 513, 514 But it is otherwiſe of Cozpozations fo? pu 
vate Charity, fo2 there, if there be no ]Izoviſion fo2 the Succef. 
fion, the Founder ſhall have the Management, &c. and not the 
Law, but the Law ſays he ſhall be Patron and Cliſito2, (02 the 
viſitoztal Power is not introduced by fozeign Laws. 

here an Hoſpital fo2 the Poco is not incozpozated, there is 
no Cliſitoꝛ: The Cale of Sutton's Hoſpitol. Depzivation by a 
Patron 02 by a Cliſiro2 ts all one, ſe, whom the Founder ap- 
points, (hal! have the lame Power as the Founder himſelf : And 
there is no Difference fave only in Degree between a College 
and an Holpttal, if both incozpozated. 8 Ed. 3. fol. 69, 70, 
8 Aſſiſar. 29, & 31. that no Appeal ffeth, ſoit a Droit ou à Tort. 

Tho the Utfito2 hath no Court, 102 is he a Judge of Recozd, 
vet that is not material; if the Founder directs no Appeal, no 
Appeal lieth: Here he Subjecks the Refo2 and all the Scholars 
to the abſolute delpotick Power of the Biſhop of Excter, who 
ſhall-jupge of the Statutes of the College, if the Uiſito2 ſhall 
not. 

It a Sentence of Depuvation be pleaded, the Cauſe is not 
traverſable, Raſtal 1. 11 H. 7. 27. - Co. Ken's Caſe. Tf the 
Reito2 had been a (ole Cozpozation, and had brought an Ae, it 
had been a good Plea that the Biſhop of Exeter being Ciſitoz, 
&c. fo2 certain Cauſes and Crimes had depzived him, and the 
Cauſe is not traverlable, and therefoze needs not be let kozth; 
and, if it be not to be ſhewu in Plcading, it needs not in a Spe⸗ 
cial Clerdif, | | 

Che Sentence is not weaker becauſe no Appeal lieth. In the 
Cales cited of the Sentence of the Wigh Commiſſion Court, no 
Appeal lteth: And as to the Diſtinction taken by Reaſon of the 
Eccleſiaſtical C onſtitution, that Conſtitution fs derived from the 
Law of the Land, and fo is the Power of a Cliſitoz, if tt be con- 
eluſive in the one Cale, by the ſame Reaſon in the other. Cove- 
ny's Caſe, and James Bagg's Caſe are all as one Caſe, the later 
being grounded upon the Erro in the fozmer. Jt was held that 
no Appeal lay to the Archbiſhop 5 Ex hoc ſequitur (ſaith the Re- 
pozter) that he may have an Alle: But J ſay, non ſequitur, and 
the Caſes'there cited do not warrant the Diſtinctton. The Opt⸗ 
nion map be juſtly ſuſpected in a Caſe, where an Aſliſe lieth not, 
fo2 the Head of a Body aggregate not ſolely ſeiſed cannot main- 
tain an Alle, he hath no Piopertp of any Thing till dividend 
made, and then 'tts'D2. Bury's and not the Rettors. 

Jn Appletord's Cale, the Lom Hale ſaty he could not have 
Aſtiſe, and dtd dilallow of the Opinions in Coveney's Caſe and 
James Bag's Caſe, Moz is there any Difference at all between 
this Cale and the Caſe of a Mandamus. Jn nas) 

2 | wherein 
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wherein J was of Counſel fo2 him) it was ſaid pro crimine 


enormi, and held not neceſſary to ſhew the Cauſe, becauſe not exa- 
minable. 


J thought the Law had been ſettled, how ſhall we know when 
any Depzivation is valid, if the Founder truſted the Uiſitoz, why 
ſhould we ſuſpect him. A Recovery by Default is a good Plea 
againſt the Jfſue in Call, till it be falſify'd by him. Here in my 
Opinion the Dofoz's Contumacy was a good Cauſe of Depziva 
tion, Ignorantia juris non excuſat. 


be, that receives a Charity with a Yoke, muſt undergo the 
Poke, 


And he concluded fo2 the Plaintiff, but the other thzce Judges 


being of the contrary Opinton, Judgment was given loz the 
Defendant. 


This Judgment was afterwards reverſed by Writ of Crroz in 


the Houſe of Lozds. 


Rex & Regina ver ſus Goodwyn & al ſur Inſor ma- 


lion. 


Pon a Trial at Bar, it appeared that the Town of Orford 
1 is an antient Town in the County of Suffolk, That 
Qucen Elizabeth granted them a Charter by the Name of Papo; 
and Commonalty of Orford, and conſtituted one Bayoz, eight 
Poztmen, twelve capital Burgeſſes, and that the twelve capital 
Burgeſſes pearly on Munday befoze Michaelmas, chuſe two of the 
ÞPozxtmen, and the Burgeſſes Name one of the Two to be Mayo, 
and he to take the Oath of Papoz on the Monday following. 
(When any Poztman dies oz removes, others to be choſen out of 
the capital Burgeſſes by the Mapo2 and Poztmen, and when any 
of the capital Burges die, others to be choſen by the Burgeſlſes: 
The Inkozmation fets fozth, that Richard Goodwyn Mapo, 
William Goodwyn and Thomas Palmer J3oztmen, 13 April, 
5 Will. & Mar. malitiouſly and ſeditioufly intending to ſubvert 
the Conſtitution, &c. did without due Motice to the Burgeſſes 
fleit Glenham, Bence, and Hook, Fozeigners, to be capital Bur- 
geſſeg in the Room of thee capital Burgeſſes deceaſed, and the 
24th of May did amove Parker and Haſtings Poztmen Without 
Cauſe, and ſwoze Hook and Sanders in their Places. 

Haſtings Evidence moves, that the uſual Time of the Elelon 
of Poztmen and capital Burgeſſes is at the Time of Election of 
Mayo2, and, if done at any other Time, there uſed to be three oz 
four Days Notice. 

That the Mapoz the 12th of April, 92. told the (Uitneſs that 
it was Time enough, and next Wozning the Yayo? and he rode 
out of Town together, and the Mapoz ſaid he was to go to 
there to lie all Night, but they parted, and in the _— 
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when the IAttnels returned, he found the Oekendants had cal. 
led a Court, and there without Notice pzocecded to chuſe ca. 
pital Burgeſſes, the two Haſtings did pꝛoteſt. Note, The 
Reaſons given fo2 amoving Parker and Haſtings were, fo that 
Parker was non-reſident, and Haſtings being one of the Clavers 
had refuſed to let the Mapoz (ee the Charter, but had taken it q, 
way out of the Cheſt. 

Northy pro Defendente. Jn Glide's Caſe of Exeter, it wag 
reſoived that an Alderman, «c. of a Cozpozation, who is non- 
reſident, may be removed without Motice, to; he having with, 
dz}awn himſelf is the Occaſion JNotice cannot be given, to which 
Eyres Sen. J. aſſented, 

Scrjeant Wright ad idem. Ik Electozs be preſent to make g 
Majozity, they cannot make void an Cleckton by thetr Pyoteſt, 


und it appears the two Haſtings were pzeſent. 


The King's 
Revenue of 
Exciſe not 
chargeable 
by Patent, 
but for his 
own Lite. 


Evidence was given, that Haſtings, one of the Clavers, refy. 
ſed to let Goodwyn the Mapoz ſee the Charter, ſaying, there 
was ſomething in it, which was not fit fo2 every one to ſee. 

bytes Sen. J. They could not chuſe Out-ſetters, koꝛ by 
Charter they muſt chuſe of the Tnhabitants, but ik the CIſage of 
Dlace hath been to chuſe Our-ſctterg ſince the Charter (tha 
Wrong) pct it takes of the Conſpiracy charged by the Jnfoz- 
matton. 

The Town Clerk, Pz. Porter, attends with the Books, but 
{nſiſts to have his Charges, Eyres Sen. J. Pou are a publick 
Officer of the Town, and ought to have given Sight of the 
Vooks, and he commanded htm to pzoduce the Books, mithout 
giving any Over fo? his Charges) che Mayo? might command 
the Charter, fo2 tis his Direction, Qu:re quid inde venir, 


Rex & Regina verſus Joleph Hornby, upon a 
Writ of Error in the Exchequer-Chamber, (there 

being likewiſe three other Writs of Error againſt 
Hir Jer. Snow, Robert Williamſon, and Thoinas 
8 ſeverally upon the ſame Queſtion in them 
all.) 


Ornby in Hillary-Term, 1 Will. & Mar. exhibited before 

the Barons of the Exchequer Letters Patents of Bing 
Charles the Second, dated zo April Anno Regni ſui 29. where» 
by he grants an yearly Rent o: Sum of 142521. 178. 10 d. to 
htm, his Detrs and Aſſigns to2 ever, iſſuable out of the Revenue 


ok Ercile; and Hornby pzay'd that the ſame Letters Patents 


might be inrolled, and ſo they were. 
2 The 
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The Letters Patents recite, that many Perſons ſuffered fox 
ant of that Honey, which the King had taken out of the Gold- 
(mith's Hands, &c. and the King grants this Rent in Truſt 
to: 992. Hornby's Creditozs p2opoztionably, and after they were 
(atisfied, then fo2 M2. Hornby, with a Clauſe that the Patent 
ould be taken favourably fo; Pz. Hornby, and favourable Non 
Obſtante's, That Hornb+\', by Deed inrolled 33 Car. 2. releaſed 
Part of his Rent. | 

Avers that there was ſufficient of the ſaid Revenue (over and 
above what was charged fo2 the Queen and Duke of York) and 
that he hath received only 100001, which was the Conſideration 
of the ſaid Releaſe, 

The Petitioners obtained Judgment in Hillary-Term, 3 Will. 
& Mar. in the Exchequer, that the Sums and Artears ſhould be 
pald, &c. out of the Revenue of Exciſe, &c. 

And now it was argued in the Erchequer-Chamber by Eyres 
Sen. and Jun. Juſtices of the King's Bench (in their Turns) 
that the Judgment ſhould be affirmed. 

There are two great Points in this Cale. 

1. CUhether a Petition in the Erchequer be a proper Remedy. 

As to the Firſt, the King is not a bare Truſtee of the Re- 
venue of the Crown, but is an abſolute Pzopztetoz, and map 
Grant 02 Charge the ſame as well as any Subject; it is true, he 
cannot ſubject his Realms oz Crown, oz grant any Part of his 
Stile Ropal, but hath abſolute Power over his Revenue. elſe 
Aas of Reſumption would have been needleſs, and the Rules 
given in our Books fo2 Conſtrudion of the King's Gzants im- 
pertinent, 

The Kings of England have executed this Power in all Ages, 

Inter Memoranda Scaccarii. pag. 10, 101. the King grant- 
9 to his Son the County-Palatine of Cheſter, and ſeveral 

anozs. 1001 

Pag. 28. ts a Gzant of the Sheriffalty of Weſtmoreland in 
Fee, which continucth to this Day. Dag. 26. The ano? and 
Caſtle of Deviſes granted 21 Ed. 3. 47. b. Edw. 2. grant- 
ed an Annuity out of the ill of | Ed. 3. Anno Regni 
ſui 1. granted the Pulage of Wine to the City of London. 
3 Bulſtr. 1. and Mo. 832. Sir Thomas Walter verſus Hanger. 
(Note, By theſe Books the Gzant was quod de vinis Civium 
nulla priſa fiat, ſed perpetuo ſint inde quieti.) and allow'Þ to be a 
good Gzant. | 


Ri. 2. Anno Regni ſui 13. granted to the Duke of York 
10001, per Annum, 
7 H. 6. The King granted to John Merbury Eſq; a Rent of 


foty Marks out of the Pꝛoſits of the County of Gloceſter during 
his Life, Cotton's Records 588. 17. 


H. 9. 
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Quæte. 


H. 8, granted to Sir Thomas Wroth an Annuity of 20 J. per 
Annum. Plowd. 452. Wroth's Caſe. Dyer 92. 2 Cro. 78. York 
verſus Twine. 4 Inſt. 283, A Ozant of the Ille of Man unacum 
patronatu Epiſcopatus to Sir John Stanley and his peitg. gy 
Tenures of the King aroſe by Gzant oziginally. The King may 
__ ou which is not in eſſe. 2 Roll. 198. 6 HH. . 5 
19 H. 6. 32. 

There have been five Objex#{ons made on the other Side. 

1. This is a Charge upon an Inheritance created by Act of 
Parliament. 

2. The King takes this Revenue as a Purchaſoz, and in Lieu 
of that, which was not grantable over. 

3. That there is a Clauſe in the Gzant, which by Jmplicatioz 
reſtrains the Ring from granting it over. 

4- That a Rent cannot iſſue out of an incozpozeal Tnhert 
tance, ; . 

5. The King is deceived in his G2ant, 

as to the Firſt, The Cuſtomg both Magna and Parva wert 
granted by Parliament. 2 Inſt, 58. Vaugh. 161, 162. Inter Me- 
moranda Scaccarii. 20 Ed. 1. the Gant to the Duke of York 
&c. wag out of the Cuſtoms. Gzeat Part of the Abbey ⸗Landg 


came to the Crown by ſeveral Statutes; and tho' there be q 


Clauſe in Stat. 27 H. 8. that the King might do his Plealure 
with the leſſer Monaſtertes, yet that Clauſe is vold, fo2 the Law 
implies as much, and therefoze the King hath as much Power 
by the other Statute 31. without ſuch Clauſe. The Caſe in 
Plowd. 235. ls upon another Reaſon, where Land deſcends upon 


the Ring in Tail in his natural Capacity. 


The Pꝛolits of the Court of Wardg might be granted 02 
charged oz diſcharged, which is all one. 8 H. 6. 62. 2 Roll. 198. 
but (f Mardihips are not grantable, non ſequitur that this which 
comes in Lieu of it ſhould not be lo. Pur vepance is a perſonal 
Putvilege. 

Jf Tenant by {zomage-Anceſtrel exchange his Lands, they 
are not now held by Homage-Anceſtrel, fo; the Tenure is an inc. 
dent inſeparable, and not trangferable, Inſt. 99. a. 

3. The Clauſe in the At doth not impozt any Power to grant 
fo2 th2ce Pears, but an Authozity to the Treaſurer to treat, con- 
tract and agree. There is a ſtronger Jmplication to reſtrain the 
King from granting the Abbeys, which came by the Stat. 31 H.8. 
(becauſe there is no ſuch Clauſe as in 27 H. 8.) than there can 
be in this Caſe. 

4. The King hath cqual Power upon an fnco2pozeal Jnhett- 
tance as upon Land Str H. Conſtable's Caſe. 

Caſe de Swans. Davies 57. what he may grant he may charge. 
9 H. 6. 12. Bro, Patents 7. Quinzims 5. but this is not p2oprrip 
a Rent, but an ycarly Sum tn Nature of a Rent. Fitz. Nat. Br. 
152, K. Dy. 92. 

1 5. Jl 
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5. Jf the Gzant be capable of a double Conſtruction, tis ko; the 
Þonour of the Ring that it ſhould be made good. 10 Co. 76. b. 
11 Co. 11. Here it cannot be an Annuity to charge the Perſon 
as it would be in the Caſe of a common Perſon. Hob. 148. 
but it muſt be a yearly Sum to charge the Revenue. 

The moſt material Dbjection is the not Averment of the De- 
livery up of the Talleys, but that is not the Conſideration, but 
the Money received by the ſtated Account, 10 Co. 67, Plowd. 
455. Bro. Patent 4. 

2. [here the Remedy is proper, fo2 which Nevil and Wroth's 
Cale in the Commentaries, and Plowdens Nota thereupon are very 
ſtrong Authonties, the Letters Patents are equal to a Liberate : 
Jf the Officer had paid it upon Utew of the Letters Patents, it 
had been allowed him on his Account. Pitz. Nat. Br. 52. K. 9 H. 
6.13. And when the Dfficer refuſeth, the Barons map well com- 
pel him to pay the King's Revenue accozding to his Command 
by the Letters Patents. The Authozity of the great Seal need 
not be inkozced by the Pzivy Seal. So they concluded againſt 
the ing, and lo did all the other Juſtices in their ſeveral Argu- 
guments, as J was infozmed, except Treby Ch. J. of the Com- 
mon Pleas; and afterward Sir J. Somers, Lo Keeper, argued 


lo; the King, and gave Judgment accozdingly : Quzre upon _ 


which Point, &c. 


Rex & Regina verſus Carol' Knowles: Hues Salk. sog, 


ÞE Defendant was indicted at the Old Baily toꝛ the Bur- Peerage at 
E 


ther of one Lawſon, and this Jndictment being removed 
into this Court by Habeas Corpus; he pleaded a Miſnoſmer, viz. 
that he is the ſame Perſon menttoned and intended in the Indick⸗ 
ment, but ought not to be tryd thereupon, koz that King Charles 
the Firſt, Anno Regni ſui 2. by his Letters Patents created 
William Giſcount Walſingford to be Earl of Banbury, to him 
and his Þeirs Males, and from him the Honour deſcended to 
Edward his Son, and from him to Nicholas his Bother, and 
from him to the (aid Charles his Son, and pzays Judgment. 

The Attozney General replics, that the Defendant by the 
Name of Charles, Earl of Banbury, did Petition the Houſe of 
Lows to be tryd by his Peers, whereupon Conſideratum & ordi- 
natum fuit ſecundum legem & conſuetudin' Parliamenti, that he 
had no right to the ſaid Earldom, and his Petition was diſmiſſed. 
Charles Knowles demurs. 

This Caſe was argued by the attozney and Solicitoz-General 
ka the King, and by Levinz and Pemberton fo the Pziſoner. Jt 
was urged fo2 the King, that the Defendant is concluded by the 
Judgment of the Þouſe of Los, fo2 they have an oziginal Ju- 

n 


tisdictton 


tho' contrary 
to an Order 


of Lords. 


of the Houſe 
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the Gzeat Seal muſt relate to England ; if the King befoze the 
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risdidton to try the Right of JIcerage, and their Judgment ig 
concluſive, they are Judges of their own Methods, that there 
is ſuch a Judgment, and that in courſe cf Parliament is confec, 
ſed by the Demurrer; ſuch Petitions have been ſometimes ro the 
Uing, and ſometimes (always in Cale of Trtals) to the Houſe 
of Los, as in Lom Pembrook s Caſe, 1677. Lo2d Stamtord'g 
Caſe, 1685. the Low Mohun's lately was ſo; tn the Lozd Pref. 
tron's Caſe the Lods adjudged the Letters Patents to be vod. 
Here the Ocfendant gave the Lozds a Jurtsditton, if none be. 
fore. 

Exception was likewiſe taken to the Pleading, fo2 he ſapg 
hoc paratus eſt verificare, without ſaping per Record, whereag 
this muſt be tried by Reco2d, fo2 if the Creation were by Patent 
it muſt be certify'd under the Gzeat Seal. Fitz, Nat. Br. 165. E. 
247. 4 Inſt. 126. 

2, Thit it is not pleaded, that he fs unus parium hujus Regni 
Anglia, no2 avert'd that Banbury is in England. 

But it was anſwered by Levinz and Pemberton, and after, 
wards adjudged by the whole Court (the Juſtices giving their 
Opinions leriatim) that the Plea was good, and that the Jndict- 


ment ſhould abate, Holt Ch. J. argued to the Effect following; 


Dere are two Queſtions in the Cale, 1. CUhether the Plea in 
Abatement be good. 2. CUhecther it be well an(wered and q- 
volded. 

1. The Plea is good, fo2 here are Letters Patents ſet kath, 
and a plain Delcent derived ; and as to the Exceptions, it ap, 
pearcth ſufficiently that he is an Engliſh Earl, being created by 
Letters Patents under the Gzeat Scal, 

An Carlvom anticntly conſiſted of thiee Things. 1. Dignity, 
2. Office. 3. Revenue 02 Poſſcſſions, Bekoze the Time of Ed- 
ward the Third, there were but two Titles of Honour, Earl 
and Baron, Barons were moſt antientiy by Tenure, then after- 
wards by CUrit, and after 11 K. 2. by Letters Patents, Maud 
the Empzels created Milo of Gloceſter Earl of Heretord H. 2. 
created Aubrey de Vere Earl of Oxon. Seld. 356. 2. Ag to 
the Office of an Carl, Britton, lib. 1. cap. 8. Comites non a 
Comitatu ſed a Comitando Reygem. 9 Co. 48, 49. in the Carl of 
Salop's Caſe. 7 Co. 33. Nevils Caſe, it may be entailed, and 
therefoze as an Office fo2Ceitable fo2 Treaſon bekoze the Statute 
of H. 3. , 3. Large Poſſcſſions were antientiy given to an 
Earl, afterwards but 20 1. per Annum, called Penſion⸗Monep, 
yet the Heir Chould pay 100 1. Relief, fo2 He died (tied de inte- 
gro Comitatu. 6 E. 3. Earl of Suftolk's Caſe, but now 'tis given 
only ut honorificentius dignitatem ſuſtentet, therefoze not ſuch 
Relicf, and now that Part is qutte loſt. 

The Eatldom is not confined to the Place, but what is under 


Con- 
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Conqueſt of Ireland, had made one Earl of a Place in Ircland, ſure 
he was an Engliſh Peer, and then the Conqueſt of Ireland could 
not alter the Law and diveſt him of his Peerage : Fozeign Jn- 
tendments are not to be regarded (eſpecially m Bars, as 
Eyres J. ſaid, where Certainty to a common Intent in gencral 
ſufficeth. Inſt. 303) | 

The King cannot make an Earl of Ireland by the Sꝛcat Seal 
of England, without ſpecial Wozds, fo? it is a ſpecfal Pꝛeroga⸗ 
tive in him, and the G2eat Seal reacheth thither becauſe of the 
Subozdination: An Act of Parliament in England generally doth 
not extend to Ireland without ſpecial Cows, and ſo of Letters 
Patents, Seld. fol. 696. At the Time of Magna Charta there 
was an Engliſh Earl of Albemarle, which is in Normandy). 
39 E. 3. 35. the Earl of Angus ſate in our Parliament. 6 E. 4. 
cap. 13. (in the Tower) Earl Rivers, J do not know that there 
is any ſuch Place ; if the Place be not material, and no expꝛeſs 
Wozds quoad Ireland, then he is a Peer of England, and tis 
lald here that he is ſo, which is ſufficient without any other d. 
verment. | 40 

as to 6 Co. 53. here a Peer was called by CUrit, it was 
not thought at that Time to be Part of his Nanie, but where 
created by Letters Patents, it was, 36 H. 6. 13. Peers eldeſt 
Sons are called Lozds there; the Dignity is now become his 
Name. Here, in Cale of Miſnoſmer he doth not claim Piivi⸗ 
lege of his Peerage, but in Abatement of the Jndictment, becauſe 
Part of his Mame. | 

as to the Objetton, that there ought to be a TUrit to certify, &c. 
the Caſe in 35 H. 6. is good Law: A Man cannot pzeſcribe that 
he and his Anceſtozs were Barons of Datllament, but muſt ſup- 
pozt it by Recozd, accozding to the Reaſon of the Caſes. 9 Co. 
31. There a Man is a Baron and cannot ſhew the Commence- 
ment of his Honour (as many of the Barons and one Earl) 
he muſt ſet fozth that Come one of his Anceſto2s o2 himſelf 
late in Parliament, and muſt have a Writ to certify, ſo where 
he claims Deodand Felons Goods, &c. And Lozd Coke ſaſth, 
that he muſt pꝛoduce a CUrit that he oz His Anceſfozs were called 
to Parliament, the Crit is only as a CUrit of Pytvilege, if a 
Matter of Fact be mir'd with the Recow, the Fack muſt be tra- 
berſed, as if a Servant of an Officer in Chancery be impleaded 
in this Court, and plead that his Paſter is Curſitoz, &c. and 
Poduce.the CUrit, you cannot deny the Maſter's Pytvilege, but 
you may deny that he is his Servant, fo2 that is a Matter of 
Fact, and the Court that ſends it knows no moze of Matter of 
Fact, than that to which tis ſent ; if no Writ be brought, he may 
plead Nul tiel Record (tho tis not ſo expeditious a Map) which 
he cannot do if there be a Crit, but no Patent is pleaded in 
ae of the Caſes cited, fo2z that is a ſufficient Recos of 
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Tbere can be no ſuch Iſue here as Earl oz not Earl, one 
cannot deny the Creation where Letters Patents appear under 
the Gzeat Scal, no2 can one plead Non conceſlit, as tn Caſe of 
Lands. 


2, The Carl of Banbury is not eſtopped by the ©2der of the 
Douſe of Lozds. 


1. This is not a Judgment per Curiam Parliamenti. 

2. Tf tit were tis an onginal Caſe, whereof they habe no 
Conuſance. | 

. Of the Right to the Earldom no Plea was depending. 

4. No Judgment was given to debar him. 


Tf J p2ove any one of theſe it is ſufficient. 

The Parliament hath a judicial Power (beſides their Legiſla- 
tive) cxecuted and adminiſtred by the Lo2ds, pet tis legally and 
virtually the Judgment of the King, if not of the Commons 
alſo; ſometimes the Judgment is entred coram Rege & ejus Con- 
cilio ad Parl'; Ryley 4.1. 145.1. 3. 65. and 266. ſometimes 
coram ipſo Domino Rege in Parl', The Urits of Erro? ſap, 
coram nobis ad preſens Parl', that we may pzoceed by the Advice 
of the Lozdg Spiritual and Tempozal; and the Judgment is en- 
tred per Curiam Parliamenti, but here the King ſeems to be er⸗ 
cluded. Journals are no Recode of Parltament. Hob. 110. 
fo} when made up, the Recozd muſt be per Dominum Regem 03 
Curiam Parliamenti, tf the Kings Authonty be neither exp2eſſed 
noz implied, tis excluded. Fleta, cap. 17. Nemo poteſt judicare 
in temporalibus niſi ſolus Rex vel ſub eo clamans, their Style 
ſhews in what Capacity they act, when we give Judgment, bis 
not per Juſt', that would be vold, but per Cur Domini Regis, and 
ſo of the Lozds. 

2. 'Tis an oziginal Cale whereof the Parliament could not 
have Canuſance, fo2 they are the dernter Reſozt ; and this ozigt- 
nal Caſe is mtr'd with Matters of Fact, which are befow their 
Cnquiry, as it appears by the common C aſe of a CUrit of Erro: 
if there be Erroz in Fact in C. B. that is tttable here upon an Jl⸗ 
ſue after'the CUrit of Erro2; but if there be Erro2 in Faft in this 
Court, the (Ulrit of Erroz lieth coram nobis fox MeceMty, and 
not in Parliament, koz the Reaſon afozeſatd. Again, if the Par- 
llament ſhould have Conuſance oziginatly, the Party would be 
concluded at firſt Pearing againſt the Reaſon of the Common 
Law, and could neither have Appeal, no2 Review, no? Attaint. 

CUithin theſe four Pears laſt paſt, there was a notable Caſe 


between the Earl of Maxfield and Starkey, m an Action of Scan. 
dalum Magnatum, there wag Judgment in the Exchequer againft 


the Carl, whereupon he bzought a CUlrtt of Erroz in Parlla- 
2 | ment; 


/ 
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ment; at laſt it was ſtarted, that there had been no CUrit of 

Erro2 in the Exchequer Chamber; and the Queſtton was, whe- 

ther the Erchequer-Chamber, being a new Jurisdiction, ſhould in 

terpoſe ? and it was reſolved, that the Caſe came too ſoon fo? 
Parliament, any the (Urit of Erroz was quaſh'd. 

The Earldom of Banbury is under the Gxeat Seal, and di 
reited as to the Diſcent by the Rules of the Common Law, and 
{f obſtrutted, the Remedy is at Law. 

The Remedy fo2 a Peer is by Petition to the King, which is 
a Petition of Kight, and the King ought to endozſe ſoit droit 
fait, and ſend it into Chancery, there a Commiſon iſues, when 
that is found and returned, the Atromey-General muſt traverſe 
oz confeſs it, if traverſed, it muſt be ſent hither to be tryd. 
_ Przr. 72, 73. General Rule, 22 Ed. 3. 5. Jervis Clifford, 

3d. 4. 117. 

Low Dela ware petition'd the Queen, the referr'd it to the 
Los, they repozred, but not determin d; the ozpinarp May is 
to the Chancery, but it was the Queen's Pleaſure to ſend it to 
the Loꝛds, never onginallp begun in Parliament. 

Lozd Willoughby's is a like Caſe, the elde Pyetedent on the Excepe .- 
other Side ts but in 1628. tk it were in Point it doth not make Peha. 
up Lex & conſactudo Parliament. mt 

But the Loꝛd Montjoy's Caſe is nothing to this Purpoſe, 
that Matter of Pꝛecedency and neceſſurp to be determin'd befoze 
he could ſit ; the Leꝛds reſolved the Clauſe of Pꝛecedencp in the 
Patent to be void; the Jnheritance of the Dignity was not at 
all in Queſtion. 

Lozd Preſton's Caſe was the ſame as if he had pꝛoduced a Pa- 
tent under Seal of the French King, alſo they did not refolve 
that as a Court of Judicature. | 

to tde 


3 


The Lozd Stamford's Petition was only a Requeſt 
Los to fnterpoſe on his Behalf that he might be try'd, 
That, which is below a Jutisdiction, is as much owt of it ag Whar is be- 
that which is above it. —_ 
Me cannot hold Plea onginally in a real Atton, no2 of a Urit our of * as 
of falſe Judgment befoze the Common Pleas, what is above 
3. There was no Plea depending of the Earldom of Banbury, * 
fo} the Petition ſuppoſeth him in ]PoſſeMion, he did not put his | 
Cativom in Queſtton, tis ſtrange they ſhould have Power to No Power to 
Pive Judgment againſ a Yon, and not fox him, that one Qhould 975 Jade: | 
„and not that he ſhould recover. In Treſpaſs in a Pouſe, . Man, ex- 
the Plaintiff hath no Title to the Þouſe, we cannot give Tung- Hay alſo for 
ment to diſpoſſeſs him of the Houſe, "On 
4. ere tig ſaid Ordinatum & Conſideratum, that he hath no 
Title, but no Judgment that he be excluded from having oz en- 
ſoping. In the Caſe of a Quo Warranto, Judgment that the 
Party had no ſuch Paivilege ſignifies nothing —_ the 
ds 
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Lex & Con- 
ſuctudo Par- 
haementi is 
Lex lene. 


Conurance 
ot the Prin- 
. is o 
of the Inci- 
dent. 


Wlozws Quod amoveatur, tis but Opinion. 2 Cro. 284. Levet 
and Hall. 

'Tis not a proper Judgment in a Court of Law, that the Pe⸗ 
titioner be diſmiſſed, inderd tis urged to be ſecundum legem & 
conſuctudinem Parliamenti, but J know no Meaning of it, un, 
leſs it be to fright the Court, foz Lex & conſuetudo Parliamenti 
elt Lex Terræ. | | 

In Caſe even concerning Puvilege, where the King's Court 
bath Conuſance of the pzincipal Matter, they (hall have Cony- 
ſance of an.tncident. Dyer, fol. 60. Trewyniard's Caſe. 

Jn Caſe of a Writ of Erroz in Parliament, where a Term 
intervenes between the Pꝛoꝛogation and the Meeting, tis no su- 
perſedeas. A Commitment by Parliament determines by Po. 
zogation, and in theſe Cales we give Judgment acco2dingip, 
ſhew me where any Title of Inheritance is tryd per legem & 
conſuetudinem Parliamenti. A Cuſtom muſt be ſuppozted by ma- 
ny Pzecedents, here is none, if this be Lex Terrz, it muſt be by 
Act of Parliament oz Cuſtom, but neither appears: Muſt we 
comply 02 ſubmit to it, if without Jurisdi#ion, becauſe it is the 


- greateſt Court? no; therefoze void. Arcanum imperii is good 


Four Sure- 
tics Bail for 
Felony, 


A Soldier 
committed 
by the Gene» 
ral, bail'd. 


in Politickg,, not in Law, Ubi jus vagum & incognitum ibi mi- 
ſera eſt Servitus. Peers are in a hard Caſe, if their Jnheritan- 
ces are to be tryd per arcana Imperii, 38 E. 3. 14. The Judges 
would not obey the Command of the Parliament, where out of 
their Jurtgdifton. 13 E 3. Tit, Voucher 119. 15 E. 3. fol. 1&2. 
repozted in libro in Oxon. 


He concluded that the Jndictment be abated, 


Shower moved that my Lo2d Banbury's Recognizance be dil 
charged, but the Court anſwered there was another Jndictment 
againſt him by his right Name, ſo that he muſt find Sureties, 
02 be committed; in Caſe of Felony by the Courſe of the Court, 
there muſt be four Sureties, tho in Misdemeanoz two may ſerve. 


De was bailed, 


Acman's Caſe. 


E (being a Soldier) was committed to the Guard fo2 gi 
bing the General ſawcy Language, and now the Court 


bated him upon a Habeas Corpus, and they inclined to fave dil 
charged him, if it had been moved. 
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Rex & Regina verſus The Maſter, Fellows, and 


Scholars of St. John's College in Cambridge, pon 
a Mandamus. 


be TUrit ſets kozth the At of Parliament foz abzogating Mindonue 7 = © > | 
6 K the Daths of Allegiance and Supzemacy, and appointing 1 | 
other Daths, that (uch Fellows of Colleges, who ſhould refuſe 02 Colege for 
neglect to take the new Oaths befoze the firſt Day of Auguſt, „or (king 
1689. ſhould be ſuſpended fo2 ſix Months, and afterwards upon d 2% 
Licfuſal, &c. fo; other ſir Months their Place to be void: That 
twenty Fellows of this College refuſed, &c. whereby their Pla Pcremprory 
ces became void, yet the Waiter and Fellows permitted them to — rn 
remain in the College, and to enjop the P?2ofits of their Fellow cute not 
ſhips (ſicut informamur) and commands to diſcharge expel and “dies. 
amove them from their Places and Fellowſhips. 

They Return the Statute of Magna Charta, 25 E. 3. that Return Mag. 
none ſhould be put out of their Freehold, Niſi per legale judicium Chats. 
parium ſuorum vel per legem terra, that theſe twenty Perſons 
befoze the (aid firſt of Auguſt were eleted and admitted, and took 
the Daths, &c. and were never fo2ejudged of their Fellowſhips, 

& c. & non conſtat nobis that they had not taken the new Oaths, 
&c. & non habemus legal. juriſdictionem ad audiend. & terminand. 
offenſ. prxd. That the College was founded by Margaret, Coun⸗ 
tels of Richmond and Derby, who appointed the Biſhop of Ely 
to be Cliſito2 thereof, who hath Power by their Statutes to 


0 puniſh atrocia & enormia Crimina, and that if any Fellow were 
nt convicted befoze the Maſter and the greater Part of the eight ſe- 
5, nio2 Fellows of certain Crimes, as Adulterp, &c. then to be 
t, expelled, and that none of theſe Fellows were lo convicked, & ca 
. de cauſa amovere non poſſumus. 
In Michaelmas- Term, 1693. Pemberton moved to quaſh the 
Crit befoze the Return, becauſe it was peremptozp in its Na- 
ture, wanting the Tods vel cauſam nobis ſignifices, and the 
CUrit was read, but the Court ſaid they would take no Conu⸗ 
: ſance of it befoze the Return, 


Afterwards, when the Trit was returned, it was objetted by No Sc), &c. 
Trevor Attomep, that there was no Mame, Subſcription, oz o che Rec. 
— Seal, and therefoze no Body can be pzolecuted fo2 it, if 
alle. 

Sir William Williams. In the Caſe of the Quo Warranto 
againſt Cheſter, we let a Seal to the Return, but the Court up- | 
L on Inquiry upon Motion would not allow it. 4 

Holt Ch. J. The Seal is not neceſſary to a Recozd (Return) 
in Bag's Caſe the Papo? did ſubſcribe, tis direited to Dꝛ. Gower 


by 


Termino Sanctæ Trinitatis. 


Hut one 
Council of a 
dine the lame 
Day. 


Mandamus, 
when pe- 
remprory, 


by Name: The Sheriff befoze the Statute of Carliſle did not 
let his Name, we'll not hear any one ſay it is not Dꝛ. Gower'g, 
Afterwards he (aid, this Cauſe being in the Paper, they would 
hear but one Council of a Side the ſame Davy. 

This Cale was argued on ſeveral Days by Trevor Attozney, 
Serjcant Thompſon and Sir William Williams to2 the King, 
_ this was a good and pzoper Crit, and the Ueturn tnſue, 

cient. R 

1. There is a ſufficient Obligation upon the Fellows to take, 
and the Malter to tender the Daths, which per Stat. 7 Jac. 
ought to be taken tn the open Hall. | 

2. Ik the Paths are not taken accozdingly, their Places are 
votd. | 

3. Without J2otice, at their Peril. 

4- Maſter and Fellows cannot be ignoꝛzant, fo the Oaths are 
to be taken bekoꝛe them: TUlhence it tollows, 

1. That if the Fellows do not take their Daths, tis an Of. 
fence in the Maſter to permit them to continue there, &c. fo? tig 
an Afﬀfront to the Government; a Contempt of the Law, &c. 

2. The (TUrit of Mandamus is a pioper Remedy to remove 
them, fo2 this Court hath an oztginal Jurisdickton and Authozity 
to enfozce the Execution of the Laws, and fo2 the Pꝛeſervation 
of the Government, and hath an extrajudicial Authozity in all 
Caſes of Miſgovernment. Jn the Caſe of a common Nulance 
(puvate ſay ſome) this Court may command it to be removed, 
and there cannot be a greater Mulance to the Government than 
here. 

'Tis ſettled that a Mandamus will lic to a College, unleſs it 
appears that the Matter pꝛoperlp falls under the Jurisdiction of 
the Ctſitoz, Jn the Caſeg of Reſtitutton one cannot be reſtozed 
without putting out another, intus exiſtens prohibet alienum, 
and he that is ſo put out hath no CUrong, fo2 he is not con- 

as to the Fozm of the Crit, tho' tit wants the Mozds vel 
cauſam nobis ſignifices, pet it is not a peremptozy Mandamus, 
tis (atd ſicut intormamur, and requires a Return, Pꝛecedents 
are many of this kind (whereof he gave a Note in TUriting to 
the Court.) 

as to the Stat. 25 E. 3. a ſubſequent Statute-Law is another 
Magna Charta, and if they have not taken the Daths, the Law 
bath fozejudg'd them; and it not being returned that they have 
taken them, it muſt be intended they have not. 

The Atrocia & enormia Crimina there ſpecify'd do p2operly 
fall within the Jurisdiction of the Uiſitoz, and he is limited by 
the Statutes of the College, and hath no Power in this Caſe of 
a new Statute, they are to take Motice of Acts of Parliament, 
as the Ciſitoz is of local Statutes. C 

2 0 
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To which it was anſwered by Sir Tho. Powis, Sir Barth. 
Shower and M2. Northy, in thctr ſeveral Arguments fo2 the Col- 
lege. 1. That the CUrit was illegal. 2. That the Matter re- 
turned, 02 ſome Part thereof, was a ſuſficient Excuſe. 

1. That Caſe which hath no B2zother may be ſuſpected to be il- 
legitimate, CUrits of Mandamus are remedial in did of the Acak 
againſt the Strong, where no Aſſiſe lieth, as in Caſe of Alder- 
men, Attozneps, &c. Sid. 94. Hurſts Caſe 107. Townſend's 
Caſe 443. Sabine's Caſe. As to Riley, fol. 601. it is not a- 
kin, per Regem & Concilium ſhcws it was a parliamentarp 
(Urit, tis ſi per Inquiſitionem conſtaret, no Return in Riley of 
any of thoſe old (Urits, Here the CUrit is vinditive and ma- 
lignant. 

he Law is tender of Frecholds, Nullus liber homo, &c. 1g 
in Favour of bad Titles, if a Tenant's Leaſe expire, no Manda- 
mus lleth, there muſt be Czceitment ; the Fellows cannot plead 
here, no; have the Perſons, to whom the TCrit ts direited, any 
Oppoztunity to inquire, &c. but the CUrit is politive, that thep 
have not taken the Oaths. | 

Fitz. Nat. Br. 234. The Writ de Leproſo amovendo is quia ac- 
cepimus, &c. diligenter videri & examinari taciatis, this ſhould 
have been a Mandamus to put the Act in Execution like the 
Writ de procedendo ad judicium, here tis like a Mandamus to 
give Judgment fo2 the Plaintiff, this new At doth not enjoin Pa. 
trons to p2eſent no2 to amove, a Mandamus will not lie to a 
Patron: An Officer upon a c2rupt Contrait againſt the Statute 
E. 6. cannot be removed by Mandamus; ſo of Simony. Sta- 
tutes there have the ſame Effet. Thus Aldermen of Cozpoza⸗ 
tions might be removed at Pleaſure, without Oppoztunty to 
plead, which would be wozſe than a Quo Warranto. Co. 2 Inſt. 
51. recites the Miſchiefs, that enſued upon a ſhozt lived At of 
Parliament croſſing Magna Charta. 

Non conſtat, fo; they cannot be obliged to take Motice what 
is done out of the College, there are no negattve Mows in 
Stat, 7 Jac. The Juſtices map tender to any of eighteen Years, 
if upon a Penal Law a Fellow takes the Oaths elſcwhere, tis a 
good fulfilling of the Law; Tis not pet reſolved that Fellows are 
not within Stat. 25 Car. 2. as having a governing Part as Al- 
dermen of a Corpozation, otherwiſe moſt Fellows in the Antver⸗ 
litics have loſt their Fellowſhips. Tf it were done in the open 
Dall, pet the Fellows might not know it, fo2 the Statute re- 
quires it to be done openly befoze the Maſter (who may be dead) 
and no Direction lo: any Entry 02 Memorandum, that's at the 
Peril of the Fellows. Every eleemoſinary Foundation (whether 
Spiritual 02 Lay) ts viſit able of Commune droit. Litt. ſe&. 136. 
Exeter College's Caſe, Ante . The Uiſitoz hath Power to re.“. 255 
move a Perſon diſabled by publick Law, ſtronger than in Caſe of 
a pzivate Law; t cen great Labouring here foz a Man- 
O o | damus 
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damus to reſtoze a Fellow, much harder to turn one out: If it 
would lie, it ſhould firſt appear that the Ciſitoz hath fail'd of hig 
Duty. 

It upon this ſpecial Return the Court ſhould grant a pe. 
remptozy Mandamus, the Fellows (who are no Parties) might 
be wrong d, but could have no Uemedy, not by Mandamus, fg 
that would be deny'd them, no2 by Appeal to the Clifito2 after the 
Ai of this Court, no2 by Aſize, fo2 that lieth not, no? by Action 
of the Caſe againſt Dz, Gower, who having returned the Spe. 
cial Matter, would be juſtify'd by the Command of this Court, 

The Court ſeem'd to be in ſome Doubt. Holt Ch. J. ſald, g 
CUrit lteth to remove a Mulance, as a Bowling green; but 
Northy in his Argument ſaid, ſuch CUrit muſt be grounded on 
ſome Recozd, as in Jacob Halls Caſe. Mod. 76. it was pe. 
ſented by the Gzand Jury, 02 the Juſtices might Reco2d it upon 
their Cliew, 

Holt Ch. J. This is not to depzive a Man of his Frechold, 
fo2 tis firſt vold by the Statute, if the Maſter befoze whom, &c. 
were dead, that ſhould have been (o returned, 

The Court ſeem'd to doubt, whether the Fellows might not 
take the Paths at the Quarter-Seſſlons, and then it might not 
Conſtare. And upon the whole Matter, but eſpectally becauſe 
the Fellows were no Parties to this ]Izoceeding, the Court re- 
fuſed to grant a peremptozy Mandamus. 


Ruled, that the Rating a pooz Occupier of a Houſe fo? his 
Landlozd to the King's Taxes is a Rating him within the new 
erplanatozy Act to make a Settlement. 


Millard and Cole. 


Pon a CUrit of Erro2 it was returned Cur' Epiſcopi Win- 
Ul ton ſecundum Conſuctudin', Holt Ch. J. (atd, one may 
pꝛelcribe to hold Pleas, but not to have Conuſance of ]Ileas, fo? 
that excludes other Jurisdidions; but the CUIrit of Erro2 was 
quaſhd fo2 another Caule. 


Berisford and Cole. (In Error come ſemble.) 


N a Scire Facias againſt Tertenants one of them begins his 
Ilca in Bar Quod Executionem habere non debet, and con- 
cludes in Abatement, Hole Ch. J. ſaid, ackio non affirms the 
(Urit, ſo that he cannot plead in Abatement afterwards, 36 H. 6. 
18. Judgment was quod Reſpond. Ouſter, CUhere one undertakes 
to nome Tertcnants in the Scire Facias, he ſhould name them all, 


otherwiſe, where the Scire Facias is general to the =" 
I 2 CIO, 


28 n Hh. 
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2 Cro. 507. Michel and Croft. 3 Cro. 740. Holland and Dant- 
2cy. 

'Sir Barth. Shower, Tis pleaded thus in 2 Saund. 8. Jefferſon 
and Moreton. 

Cur. Many Entries may be ſo, but tis w2ong, 

Eyres J. There cannot be a final Judgment in this Caſe, Ante be 
therefoze the Judgment ſeems well enough; but Hole ſaid, that “ an. 
he ought not to anſwer till the other Tertenants warned, and 
therefoze the Judgment ul; but the Party may have an Audita 
Querela, not to avotd the Extent, but fo2 Contribution. 

Eyres J. The Books ſay he cannot after a scire Feci. 


Holt Ch. J. Pes, it is the very Caſe in Mo. 535. Verey ver- 
ſas Carew and Gibſon. 


Auſtin verſus Burſcoe. 


Rro2 of a Judgment in C. B. in Debt, fo2 the treble Aalue of Sc: E. 5. 
Tithes upon the Stat. 2 E. 6. 13. Jt was moved fo; Erroz, %% "ot, 
that the ſingle Clalue latd in the Declaration is 35 1, and the Tiches, &c. 
treble Ualue laid to be 731. (whereas it really is 1051.) and the 
Jurozs find 40 1. Part of the 73 l. And Trinder urged, that 
where a Man ſhould demand an intire Duty, and demands but 
Part, the Party may be doubly ver'd. 

Cur'. Mo Matter fo2 the ſingle Clalue, the Action is fo2 the 
treble Ulalue, where the Sum is certain, as 201. upon Bond, 02 
fo) a Quarter's Rent, if one demends but 101. and doth not 
ſhew how the reſt is paid, it is naught, but here the Qalue ig 
uncertain, and to be aſcertain'd by the Jury (who are not bound 
by the Sum laid in the Declaration, &c. 

But the moſt material Exception was, that it wag not averr'y 
in the Declaration, that the Defendant had not agreed with 
the Parſon, fo2 the not agreeing being in the ſame Clauſe, which 
gives the Aﬀton fo2 treble Ulalue, the bare not ſetting them out 
no ſufficient Cauſe of Action. 2 Cro. 70. Dag and Kent verſus 
Penkevon 361. Moyle and Ewer. 

Hall contra. The Caſe in 2 Cro. 70. ſhews only, that it 
might come in on the other Side, ſo makes nothing fo2 them, 
and 2 Cro. 361. is not to the Purpoſe (Trinder ſaid he cited it on- 
ly fo2 a Pꝛecedent of the Declaration) but that it ought to come 
in on the other Side, he cited 1 Leon. 17, 18. Sir John Smith 
and Peare's Caſe 72. Smith and Kirfoot 130, 131. Chamberlain 
and Thorp. Hob. 78, 124. Mod. 63. Jordan and Martin. March 
195. Taylor's Caſe. 2 Leon. 5 Eliz. Dormer's Caſe, Plowd. 376, 
in Stowel and Zouch's Caſe. 

Holt Ch. J. J Doubt the Caſes cited are not alike. In 
Caſe of a Fine and Non-claim _ needs not aver that the Par- 

O 2 ty 
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ty non-claiming was of full age, xc. foz that is not the enacting 


Clauſe, but in the Pꝛoviſo of the Statute; but here tis in the 
ſame enacting Clauſe, which makes the Difference, As to the 
Caſe of Smich and Kirfoor, it is the common Wap of declaring 
upon an Award, and muſt come in upon Evidence, whether the 
Award be good; an Award is not as a Spectalty, Ag to Saint 
John and Saint Johns Caſe, the Statute is but dfrefo2y, and it 
a Stranger takes upon him to be the proper Officer, an Action 
lleth. In the Cale of Recuſancy it muſt come on the other 
Side, toz it is not intendible that one hath a lawful Excuſe, un⸗ 


leſs he ſhews it. Ag to 2 Cro. 70. An Agreement with one is an 


Agreement with both. J think this would have been ill upon 
Demurrer. 

Eyres J. Thought it was ſufficient to declare in a ſummary 
Cay, the Action being founded upon the Tozt, and the Excuſe 
put into the Defenvant's Mouth. But admitting it to be ill 
upon Demurrer, then it was debated, whether it was alded by 
the Gerdi. Note, Jt is ſatd in Di. Huſley's Caſe, 2 Cro, 414. 
that this is not ſuch a Penal Law, but that the Statute of Jco- 
failes extends to it. 

Holt Ch. J. It the Plaintiff could not recover without gt- 
ving it in Evidence, it is help at the Common Law by the Uer- 
dit; here it is on the Defendant's Part; and tho' it was ob- 
jected, that the Defendant might make Default at the Trial, 
and then the Plaintiff might recover on a faulty Declaration 
without (ſuch Evidence; if ſo, it muſt be the Defendant's own 
Fault, but however, the Plaintiff muſt duly intitle Himſelf and 
pzove his Cauſe of Action. In the Caſe of Bickerſtaff and Purd- 
ney (which is repozted after a Manner in Sid. 218.) Debt was 
bzought by an Executoz ko; Rent incurred after the Death of the 
Teſtatoz, upon non Detinet pleaded, and Uerdict foz the Plain. 
tiff, it was moved in Arreſt of Judgment, that by common Jn- 
tendment the Teſtatoz was Tenant in Fee, and a particular E- 
ſtate ſhall not be pzelumed, pet it was held to be help'd by the 
Cerdict, fo2 it muſt have appeared at the Trial, ſo Clant of At- 
tomment is belp'y by Cervict, Et Adjourn”. 

And now Hall cited Mod. 14. Lee verſos Edwards 42. Noſwor- 
thy verſus Wildman. 1 Saund. 226. Stennel verſus Hogg, Sid. 
342. Coomber verſus Watton 380, Fruen verſas Porter, and ap- 
plied them, that the Right being here tried, it cannot be intend⸗ 


ed after Uerdict that there was any Agreement oz SatisfaTion. 


Hole Ch. J. The not agreeing, &c. is a moſt material Part 
of the Declaration, but it is certain the Plaintiff could not have 
had a Uerdict, if there had been any Agreement. pe cited Buxton 
and Bateman's Caſe, Sid. 203. in Point. 


Judgment aMrmed niſi. 


2 Hawkſworth 
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Hawkſworth and Hawkſworrh. 


C was moved foz Erroz of a Judgment in Briſtol, that in one Continuen. 

of the Continuances (idem dies datus eſt partibus prad.) tig ces bs info 
not ſaid per Cur', but ruled to be well enough, being all as one 
Act, but it would be otherwiſe in the Jerdict. 


Davenport and lirael. 


Ole Ch. J. A Writ of Crro} depending upon the peincipal Put. . 
Judgment here is no Plea fo2 the Ball. ed « Witt 
of Error 


CUhen a Poſtea is miſlaid, we often Oper a new One to be beading. 
made by the Notes in the Clerk of 4Mſeg-Book ; here the Tate, 
Tranſcript of a Recodd upon a CUrit of Erroz in the Erchequer- 


on Writ of 


Chamber is miſlatd ; Pou map either have a new (Crit of Erroz * 0 
of the antient Date, and have a new Tranſcript, oz you map ** 
have a Scire Facias upon the Judgment here; indeed you'l looſe 

your Coſts, but that cannot be help d. 


The Officer of an inferio2 Court, tho he receives his Fee foz Return of « 
the Allowance of a CUrit of Etre yet he is not bound to return e. 
it till the Plaintiff in Erroz calls foz it, and if ofterwards a cer o inte. 
Writ de executione Judicii be delivered befoze an alias, the Offi» rior Count. 

tet may grant Execution upon the Judgment, 


A Mandamus was granted to a Steward of a Court-Leet to M. ad: mu- 
ſwear a Conſtable z he returned, that there was no Court held 8 4a . 
where he could ſwear him: Jt appears by Affidavits, that the Rer', &c. 
Steward had omitted to hold a Court fo2 that Purpoſe. 

Holt Ch, J. Oe chould have ſai how he is Steward, foz, it 
he be not Steward by Patent, he could not hold a Court without 
the Lozd's Diretton, and then not in Contempt, make Oath, if 
vou can, how he is Steward. 


Ann Frenely's Caſe 


Obe was removed by two Juſtices from Orpington to Che- Poor's Settle- 
vening, thence by two Juſtices to Bromley, and the volun- n. 
tarily return'd to Orpington, and there bears a Baſtard Child. 5.6. 4. 
— Jt was not laid in the firſt Ower that the two were Juſ- 
Holt Ch. J. Jt ſhould be lald that they were Juſtices. and 
\Quorum unus) tho' the Quorum is often omitted, koz it is a 


ſpectal 


— 


* a 


— 


—— 
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ſpecial Authozity out of Seſſions ; tis laid he came to Cettle 
contrary to Law, but they ſhould ſtate the Fact, not the Law, 
fo2 ex facto jus oritur, if there be any Fraun tn conveying a Wo, 
man to bear a Child in any Pariſh, pet the Child map be ſent 
with its Mother to the Place of laſt Settlement. 

The Cale was referrd to the Judge of Aſize, 


Low Wale's Caſe. 


if a poo? Perſon be removed from one Place, where not le: 
gally lettled, to another, where not legally (ſettled, the Sef. 
lions upon Appeal may quaſh the O2der, but cannot remove her 

Poſt, . to a third Place. ber Holt. 


Fj Gent of An Eſectment was brought fo2 one Meſſuage, and Notice 
= 9 ſerved upon one, who was Tenant of thꝛee Meſſuages in the ſame 
of Three, Place by ſeveral Titles. Jt was ruled upon Motion, that the 

Platntiff give Notice, which Meſſuage he will go upon at the 


Trial, 


D-claratiom @Service of a Declaration in Ejectment upon a Sunday was 

9 held good per Curiam, and not within Stat. Car. 2. 

Ante R 

Outlaw:y or- Several Merſons were indicted at the Seſſions at York, one 

ce.1 1, (ubmſts and pays the Fees to the Clerk of the Peace, and the 

Clek of te Fine; the others remove the Indickment by Certiorari, which is 

Peace. returned, and no J2otice taken of the Submiſſion of one of them, 
whereupon all are outlawed: Jt is ozdered that the Clerk of the 
Peace ſhew oſauſe upon Notice, why he ſhould not reverſe the 


Dutlawzp at his own Charge. 


ladiktment An Jndictment (ur Stat. 5 Fliz, fo2 ererciſing a Trade, &c. 
T, 3 per ſpatium duodecem Menſ. was quaſh d, becauſe it was not 
decem for duodecim, (led qu:rre per moy. 

quodecim, Eyres J. ſaid, they never hold quarterly Seſſions in Cozpoza⸗ 


2 tions, but as they have Occaſion. 
Haines's Caſe 


Poor's Settle Oder was made at the Seſlions, that an Ower of two 
ments. Juſtices touching the Settlement of A. be diſcharged, and 
that A. be lettled at B. 
| Cur'. They could only diſcharge the Owder of two Juſtices, 
Ante therekoze let that Part be confirmed, but they could not appoint 
volt. © A neu Place of Settlement, therekoze let that Part be __ 
2 


— 


— — 
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go the Court map conſitm in Part and quaſh in Part, as is fre- Order con- 
quently done in Ozders touching Baſtard Childzen. Ante ; firm'd in 


Pare. 


Rex & Regina verſus Home. 


* DE Court will not quaſh any Jndictment fo2 a Nuſance, t4iamere 
unleſs it appear upon the Judictment that it is really no *f Nuſonce. 

Nuſance, 02 not pꝛeſentable, as here it was quach d, becauſe but 

a puvate Mulance. 


Ellenor Conred's Cafe. 


DE and her two Childzen landed at Harwich from Holland, Poor's Seite 
and removing to another Place were (ent back to Harwich went 
by Ozder of two Juſtices. 

Durnel Serj. Landing makes no Settlement. Sir Barth. 
Shower, Tis within the Equity of the Act. 

Eyres J. ablente Holt) Pou muſt keep them where you have 
them fo2 ought J know, it ſeems to be caſus omiſſus. 

The ©2der was quach d. 


Moulſworth's Caſe. 


JLL upon the File, and the Dekendant wag arreſted by the Miſnomer 
10 Name of Robert Moulſworth, and the Declaration deltver- Wended. 
d by the Name of Richard, and there was Judgment by Nihil 
dicit: Now the Court gave Leave to amend the Declaration by 
the Bill on the File, 


Mz. Longuevill (at my Requeſt) moved fo2 a Mandamus di- Mandamus 
reſted to the Mayoꝛ of the City of Cheſter, to reſtoze Richard d 
Dyaſon to the Office of one of the four Serjeants at Mace in i 
the ſaid City, and it was granted, 


Eyres J. By the Courle of the Court, the Plaintiff after Two Scice 
Judgment againſt the Puncipal may ſue out two Scire Facias's — Bail. 
(both together) agatnſt the Ball, with Teſte backward, ſo that 


— be fifteen Days between the Teſte and Return of each 
it. 


An Overſeer char geth the Pariſh with 3 1. fo2 putting fozth an Overſeer, by 
Apprentice, and his Accounts are allow by two Juſtices, but e 
revera the Apprentice was not put out at all: The Parich com- Pai 
plains to the Seffiong, and there they Oꝛder that the late Over- 


(cer ould repay the 3 1. ſo fraudulently obtain d, with Coſts, 
| &c. 
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&c. And now Carthue moved to confirm this Ozder. But (per 
Eyres J.) it cannot be matntaind, foz the Selllons have no ſuch 
Jurtsdition, but there may be another Remedp by Jnditment, dc. 


Rex werſus Wogan. 


Forcible En- Noa moved to quaſh an Indickment of Fozcible Entry, 
try and Re- exiſten' liberum tenement', &c. and not laid adtunc exj- 


lian  ſten}, and it was quach d, and Re-reſſitution granted. 


Rex & Regina werſus Tafl. 


Stat, 5 Eliz, C was indicted fo2 exerciſing the Trade of a Mercer, not 

of Trades, having been an Appzentice: Exception was taken, that tig 
ſald that it was a Trade 13 die Februarii, 5 Eliz. whereas the Par— 
liament began 12 Febr', But the Court held it well enough, and 
it might have been omitted that it was a Trade, 5 Eliz. fo2 that 
Exception ts wozn out. 


Ejc&ment, It was moved to join the Landlozd to be Defendant in Efe 
1 od ment with the Tenant in Poſſeſſion; and at firſt the Court requi- 
cat 


join'd as De. CCD an Affidavit that the Rent had been paid to htm, but aſter- 
fendants, Wards it was granted without an Affidavit, 


Sherifnotro In alt Appeal of Murder, the Sheriff, of York would not bying 

62 my Feen up the Defendant's Body without a Pꝛomiſe of 151. 

= ing Dir Barth. Shower. The Sheriff can't demand Fees befoze- 
hand in any Caſe, unleſs on the Habeas Corpus Ac, which 
Holt Ch. J. ſcem'd to agree, but here he doth not demand it as 
a Fee, but as a neceſſary Charge, we'll refer it to By. Aſton to 
examine what is reaſonable fo2 the Sheriff to have. De was 

Habeas Cor. Not obliged to bung the Body without a Habeas Corpus by the 

pus. common Pꝛactice, as in the common Cale of a Cepi Corpus, the 


Sheriff ſhould have the Bodp at the Return, but the Jzaitice is 
otherwile. 


Habere fo. Turner moved to (ct aſide an Habere facias poſſeſſionem, quia 
cis polleſſiv- exronice emanavit, upon a Judgment againſt caſual Ejecto2, by 
1 Reaſon of the Defendant's not confeſſing Leaſe, Entry, and 
Duſtcr ; allo there ſhould have been four Days Time before Exe- 
cution, fo2 the Dekendant might have no Motice of Trial, &c. 
Holt Ch. J. The Courſe of the Court (per Aſtry aud Aſton) 
is to ſigh Judgment, and take out Execution in that Caic as 
oon as the Poſtea is returned, which is the {Wlarrant fo2 the 
Judgment; perhaps tig fit to be alter'd, but the Execution muſt 
ſtand, 


Ll * | Rex 
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Rex & Regina verſus Lomas. Poſt. 


E was convicted by two Juſtices of Keeping a puvate Co ee. 
| [lace fo: Strong (Uaters; and Northy moved to quaſh i Uh. 
the Conviction, becauſe tis in Engliſh, 

Holt Ch. J. FT (re no Neceſſity that it ſhould be fn Latin any 
moze than an Omer fo? keeping a Baſtard-Child (which is a Con⸗ 
viction and) uſually in Engliſh. 


Rex & Regina verſus Crolle. 


""Fception was taken to an Jnditment koz refuſing an App2ent» Inditmene 
|, tice; 1. Becauſe it 18 not ſaid, that the two Juſtices who es 
lived in 02 near the Place. 2. As to the Matter in Law, that Zrencice. 
the Tuſlices have no ſuch Power. | 

Holt Ch. J. conceived, as to the firſt, that the Statute was 
but dirceto2y z and, 2. It hath been ſcttled that the Juſtices have 
Power to make ſuch Ozder (tho' J was againſt it). 

3. Exception. Tis not avcrd that the Parents were not able 
to maintain the Child. 

Holt Ch. J. 'Tis at the Diſcretion of the Church warden 
and Overſeers (as appears by the Pꝛeamble) whom they ſhall 
think their Parents not able to maintain. | 


Cox and Web. 


N this Caſe it was ſaid by Holt Ch. J. Ik a Man die Jn- 8 
teſtate, having a CUife, the Ozdinary may grant Adminiſtra- W. Corn. 
tion, either to his Aike oz nert of Kin at his Eleckton; but if the of Kn. 
Cite die Jnteſtate, the Hugband muſt have the Adminiſtration, 
and none elſe. Duncomb and Maſon in C. B. adjudg'd after Str 


George Sands's Cale in this Court. 


Sir Thomas Powis moved, that the Returns of two Manda- Two Man- 
mus's to the City of Cheſter may be filed, and that they may be 10" 
made Conciſiums, and granted. nums. 

ber Holt Ch. T. No Pꝛohibition, no: Trial at Bar, ought to 
be moved koz the laſt Day of the Term, tho' ſometimes granted, Morioos. 


CUhen a CUill is p2oved per Teſtes in the Spiritual Court, Mandemus 


they muſt deltver the Mill to the Executoz, and a Mandamus nn 
licth fo2 that Purpoſe, if they refuſe. per Teſtes. 


Pp A 
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Generel and 
ſpecial Oc- 
Cupancy. 


” —_ _  —— 
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A Fine was lebied in Hillary-Term laſt, and an Ejectment 
bzought upon that Title, and the Demiſe was latd befoze the 
Fine took Effeff, and upon Motion tt was 02dered that the De. 
miſe be laid of Lady-Day laſt. ; 

Note, Two 02 thzee ſeveral Demiſes from ſeveral Perſong 
may be laid in one Declaration tn Ejectment. | 


Johnſon & al verſus Streete in Error, coram Juſt 
Ceſtr ſur un fudg ment in Ejectment en I Porimote 
Court de Cruit' Celtr. 


N a r argued at Serjeant Powys's Chamber in Lin- 
coln's-Inn, 

Jt was found by the Jury, that the Dean and Chapter of 
Cheſter demiſed the Meſſuage in Queſtion to Iſaac Swift deceaſed, 
habend. to him, his Þeirs and Aſſigns, fo2 there Lives, and 
that be died ſeiſed thereof Jnteſtate, Anno 1678. that Elizabeth 
his CUidow is the ſurviving Life, and Adminiſtratton- of his 
Eſtate is granted to Elizabeth his Nlidow: That Iſaac had Iſſue, 
William his eldeſt Son, lſaac his (ccond Son, and Richard his 
third Son; that his thzee Sons ſurvived him; that William, at- 
ter the Death of his Father, attained the Age of twenty. one 
Pears; that William did neither enter oz claim the Meſſuage in 
the Declaration as Decupant : That he died without Jſſye in the 
Year 1686, Iſaac his Bzother and Heir ſurvived him, and being 
of full Age died without Jfſue, Anno 1692. without Entry oz 
Claim of the ſald Meſſuage as Occupant : That Richard an 
infant, Brother and Heir to Iſaac, hath not entred oz claimed, 
that Elizabeth the Adminiſtratrir, from the Death of the Intel. 
tate her Pusband, continued in Poſſeſſion, and received the Pro- 
fits of the (aid Meſſuage ; that an Action of Debt was bzought 


by William Streete Alderman of Cheſter, Adminiſtratoz to Da- 


venport the ſurviving Dbligee, upon a Bond of 200 1. from Iſaac 
Swift the Inteſtate, and he obtained Judgment thereupon againſt 
the Adminiſtratrix, and upon a bi. Fa. the Sheriſſs of the City 
ſold the Eſtate pur auter vic, by Bargain and Sale inrolled to 
the Leſſoz of the Plaintiff, And whether any Title was derived 
to the Uendee of the Sheriff, was the Queſtion. 

And it was adjudged in the Portmote-Court at Cheſter fo2 the 
J2laintiff there, whereupon this TUrit of Erroz was bzought be- 
foze the Chief Juſtice of Cheſter, and Council appointed to be 
heard at Serjeant Powyss Chamber, befoze Sir John Combs 
Ch. J. and himſelf, being Puiſne Juſtice, and there, 


4 | | Serjeant 
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Scrjeant Birch and Mz. Cheſhire appeared foz the Plaintiff in 
Erro2, and the Serjeant argued, that if the Adminiſtratrir here 
gained any Cſtate, it muſt be as general Occupant, which could 
not be in this Caſe, becauſe there was not vacua poſſeſſio, but 
it immediately veſted in the Heir as ſpecial Occupant, and there 
needs no Entry, fo2 Occupant is but a Term of Art in the 
Law, the Freehold is veſted by the Deſcent. He cited Godb. 1 7 2. 
2 Brownl. 202. 2 Roll. 151. 2 Cro. 554. 10 Co. 98. Bul, 135, 
136. 3 Cro. 407. and ſaid it was moſt clear upon Littleton's 
Text, Sect. 739. and Co. inde fol. 388. the Act of Frauds and 
Perjurics doth not alter the Caſe, only tis made Aſſets in the 
Hands of the ſpecial Occupant ; and if there be none ſuch, it 
goes to the Admimtſtratoz. 

M2, Cheſhire ſaid, he agreed with the Serjeant, but could 
not enlarge upon it by Reaſon of his Jndiſpoſition, 

Sir William Williams on the other Side ſaid, the Statute 
was made in Favour of Creditozs, and whoever will take the 
Eſtate as pernor, the Debt follows the Eſtate, and we could not 
know who elſe to ſue. 

But the Juſtices were clearly of Dpinſon, that the Judgment 


was erroneous, and accowingly at the Ames following, viz. 
8 Odobr', 1694. it was reverled, 


Note, It ſeems to be admitted, that the Sheriff (ſince the 
Statute) map ſell an Eſtate pur auter vie, upon a Fi. Fa. 
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Words. 


See 1 Lev. 


276. 


Death of one 
Defendant 


Term. Sancti Mich. 
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Hooker and Tucker. 


his Debts) ſpoken of a Merchant, adjudged actton- 
able without any Special Signification oz Special 
Damage. Sid. 424, 425. Drake verſus Hill. And per 
Hole Ch. J. Jt is not material, whether the Tlozds impozt a 
Bankruptcy, but the true Reaſon is, becauſe tis a Scandal to 
a trading Man; and there needs no Averment that he was no 


pitiful Fellow, and was able to pay his Debts. 


T* Mos (He is a pitiful Fellow, and not able to pa 


Edwards aud Pierce. 


Aro in Fai coram vobis, that one of the Defendants died 
„ after Uerdick, and befoze Judgment. 


zd bete Holt Ch. J. Ik there had been but one Defendant, and he 


and before 


Judgmear. 


Poor's Settle- 
ments. 


had died between the Dap of Niſi prius and the Dap in Bank, 
you might have entred Judgment; but this Caſe ſtands upon 
another Reaſon, fo2 where two are Defendants, and one dies, 


the Party dead is intirely diſcharged. Quære. 


A Man and his CUife and Family remove into a new Pariſh, 
the A intſter, Church wardens, and Jnhabitants of the old Pa- 
riſh certify, that they own them and all the Childzen, which = 

* 
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be bozn of them, as their Pariſhioners. Nineteen Pears after- 
wards two Juſtices make an D2der to remove them to the old 
Pariſh with ſeven Childzen bozn ſince, reciting the Certificate, 
&c. this Owder was confirmed at the SeMfons. 

And now both theſe Oꝛders were quaſhd, fo2 per Curiam they 


have obtained a Settlement in the new JIariſh. Dee now the 
late Statute. 


Wilton verſus Lawes. 


N an Appeal of Murder brought by the Bother and Heir of the Fxceprions 4 ov) 290 


deceas d. 


the King's Suit, and now appears by Habeas Corpus, the She- 
riff of Middleſex returns the Attachment upon the Appcal, and 
the Defendant pzay'y Oyer of the CUrit and Return: and had it, 
and now pzays Time to plead; but the Chief Juſtice ſald he 
ought to plead inſtanter, and told him the Attainder is no Plea 
ſince the Stat. HI. 7. and if he took Advantage of any Thing 
in the Crit, he muſt plead over to the Felony. But it appear- 
ing, that he had but very ſhozt Notice and no Copy of the Crit, 
he was committed to the Marchal, to be brought by Rule on the 
Friday following, and then to plead. Afterwards the Defendant 
demurred generally to the CUrit and Count, and pleaded over to 
the Felony. The Platntiff divides the Plea and Demurrer, 
and ſaith quoad placitum præd. J. L. ſuperius ad breve placitat. 
uod breve ſufficiens, & quoad moration. ad Nar. dicit quod Nar. 
ſußßciens | 
Thompſon Serjeant pro Defendente moved ſeveral Excep- 
tions. 
1. Circa horam primam poſt meridiem, which is too uncer⸗ 


tain, the Time not being expzeſs'd as it ought to be by the Stat. 
of Glouceſter, c. 3. 


2. Percuſſit, &c. dans ei vulnus mortale in & ſuper ſuperiorem 
partem ventris juxta pectus & medium Corporis is too uncer- 
tain, and he cited Young's Caſe, 4 Co. 02 Long's Caſe, 5 Co. 
circiter pectus uſq; ad oſſa humeri was held too uncertain. 

z. Tis not ſatd, that the Defendant gave mortale vulnus, 
but only percuſſit, pupugit & perforavit dans ei vulnus mortale, 
and urged this to be no erpzeſs Averment of the Fact. 

4. Carthue pro Defendente added, that here is a Diſcontinu⸗ 
ance, oz at leaſt a Miſcontinuance, by Reaſon of the Plaintiff g 
dividing the Ocfendant's general Demurrer. 

5. As to the Return of the Krit, the CUrit commands quod 
attachiat, the Sheriff returns Attachiari feci, it is never return- 
ed Capi feci, but Cepi Corpus. Co. Entr. 56, 57, 59. Dy. 199. 


6. Pete 


The Defendant was attainted of this Murder at fl 


5 
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6. Pere the Sheriff returns quod habeo Corpus parat. ubi— 
cunq; which is naught, fo2 tho the Writ requires to have the 
Body ubicunq; yet when the Return is made into Court, the 
Place is certain, and therefoze ſhould be only parat. habco coram 
Domino Rege. 

7. Þere is no good Venue laid, tis in Parochia, whereas the 
Common Law and Statute of Glouceſter require, that the Plain. 
tiff ſhould Name the ill, unleſs in Cities, where the Parich ig 
tn Lieu of a Town. 

But it was anſwered by Levinz and Shower, and reſolved by 
the whole Court. 

1. Circa horam primam is certain enough, fo2 which the Rea: 
ſon is given. 2 In(t. 318. and alſo cited 1 Bulſt. 83. Co. Entr, 

„87. 

A Gound in the Middle of the Body could not be better 
deſcribed, and 'tis nothing like Long's Caſe circiter pectus, 
where there was no Certatnty beſide, 

3. Dans vulnus mortale is warranted by divers Pꝛecedents, 
and ſeems better than dedit. 

4. A Demurrer is containd in the Tlozd placitum, and as ta 
the CUrit and Lieturn, it goes in Abatement; and as to the 
Count, tis in Bar, and mult be taken diſtributively from the ſe, 
veral Effeits of it, and Plaintiffs could not reply jointly, | 
J. As to the Return Attachiar' feci, Holt at firſt thought it 
was ill, unleſs cured by the Defendant's Appearance. 
the Caſe of Egerton and Morgan in this Court. Jt was re- 
ſolved, that an ill Return was not cured by the Dekendant's Ap. 
pearance, and the Difference (ſeems to be where the Defendant 
comes in voluntarily and demands the ]Ilaintiff, there an ill Re- 
turn is cured by Appearance; but where he is bought in to an- 
(wer the Plaintiff, and ſo his Appearance entred, it may be other- 
wile, eſpecially where he demurs koz that very Cauſe. Koll. 780. 

Hole ſatd, if an Appeal abates fo2 an ill Return, the Party 
may ſue a new Appeal, and it is not like the Caſe of a JonCuit ; 
but in this Cale, after ſome Debate, it was reſolded, that the 
Return is well enough, and attachiari feci as well as attachiavi, 
lo: qui per alium facit, facit per ſe; and tho it was objected, 
that the Sheriff could not command his Bailiff to do it (out of 
his Pieſence) without TUriting, pet here it 1s (aid to be done 
prout interius mihi præcipitur. Clpon a Levar. tac. the Sheriff 
18 to levy as well as if it had been leves. 

6. Ubicunq; anſwers the Urit in terminis, and can be but 
Surpluſage. | 

7. A Pariſh is a Uill by Jntendment of Law, unleſs the De- 
fendant plead in Abatement, and ſhew ſpecially that it contains 
moge than one. 

And the Demurrer was over-ruled and after- 
wards Laws made his Eſcape out of aa 
z n 
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In Scire facias upon a Recognizance againſt Ball the Defen- 8. cet 

dants pleaded a (Urit of Etroz bzought by the Puncipal, &c. plend, Writ 

Cur”. Tis no Plea, fox the Writ of Exxoz upon the paincipal pits 

Judgment doth not affeit the Recognizance, Ante 
Holt Ch. J. Pet J have known an Attachment agatuſt a 

Town-Clerk fo2 pꝛoceeding in an inferio2 Court after a (Urit of 

Etro here; but J never took it to be right, faz they are ditfe- 

rent Reco2ds. 


It was moved to ſet aſide a Superſedeas upon a Crit of Er- O, 0ciginai 


to; in the Court of Exchequer-Chamber, of a Judgment tn this in R. no 
Court by Ozginal. | — 2 
Holt Ch. J. Let the Superſedcas be let aſibe, (oz it hath ob- Cem Scac. 

talned that no Writ of Exroz lieth in the Exchequer⸗Chamber, 

where the Action was commenced here by Oziginal, but J never 
underſtood the Reaſon of it, the Statute ſaith oziginally com- Superſcdess. 
menced here; but upon reading the Writ of Erroz, it (s recited 

to be per billam ſo that it is no Writ of Erroz in this Cauſe ; 
= map take out new Execution notwithſtanding the Superſc- 

cas. : 


One Covenants with the Barſhal, that A. B. ſhall be true Pu Warrant to 
ſoner and make no Cſcape, with a TTlarrant of Attozney, that if — if 
be ſhall make any Eſcape, oz the Parſhal be damnityd, then to A. cicopes. 
confeſs a Judgment fo this was given two Years ago, 
and now upon Motion the Court gave Leave to enter the Jubg- 
ment, but ſaid it is at the Attoznep's Peril, if the Parſhal has 
not deen damntky d. 


Rex & Regina verſus Howe & al. 


Yres moved that he might traverſe the Sheriff's Return of a N 
Reſcous: But it was deny'd by Holt Ch. J. who lald be , ““ 


had indeed known it allow'd in one Cale; but there are many au- Reſcous. 
thozittes and the conſtant Pꝛactice to the contrary, 


Where the Plaintiff doth not declare within two Terms after Non prof: 
Spectal Ball, the Defendant may enter a Non pros, but, if the De. , 0, 4c 


laring, &Cc. 
fendant accept of a Declaration after two Terms, be loleth that 
Advantage. Per Holt. 


Warington and Moſely. . 


Manor 
* 


* fo2 Non-payment of Toll claimed by Pꝛeſcription, viz. mag dy 4 "I 


foz every Pack (Sarcina) of Mancheſter Cares bought {riptioo no 


within netum 


* —ͤ—— — — IT 


ermino Sancti Michaelis. 


Toll thro”. 


within the Mano! of to be paid by the Buyer, ercept 


_ *Burgeſſcs of Mancheſter. 


This Caſe J ſuppoſe came in B. R. by Titit of Erroz, Sed quare, 

Cheſhire objeted, this is malum tolnetum, fo? the Law re, 
quires ſome p2obable Reaſon of the Commencement of everp 
Toll, that it may appear to be pro bono publico. 2 Roll, 523. 
3 Cro. 7 10. Smith verſus Shepheard. Mo. 574. S. C. Kelway 144. 
118. 152. Mod. 231. Sid. 454 Hoſpnet and Willis. Mod 45 8.C. 

Here the Lozd of the Manoz claims this Duty from Stray, 
gers, which is as unreaſonable, as in the Cal's of Demand of q 
Deriot. 2 Roll. 265, 266. 3 Cro. 725. th? Lond may tmpoſe Hard 
ſhips on his Tenants, but here they are eas'd, aud all the reg 
of Mankind oppzelled. | 

Pro qualibet Sarcina is too uncertain, fox the Court cannot 
judge what a Pack is, no what is a Pack of Manchcſter Tares, 


ſo that it map appear to be reaſonable. 2 Inſt. 222, 223. 1 Kell. 


134. 1 Cro. 380. | 

Pere is no Conſideration alledged fo2 it, Mancheſter Mares 
may be the Pꝛoduct of another Place, it doth not appear that the 
Lozd weighs oz ſtamps, &c. f 

Northy contra. J obſcrve there is not one Cale cited that 
one may not claim Toll foz Goods ſold out of a Market, the 
Caſe of a Pertot is by Reaſon of the Tenure, and that there 
could be no Tenure between the Loꝛd and a Stranger, Time and 
cage are the Foundation of P2:(cription z it is not neceſſary to 
ſhew a reaſonable Commencement, if the Thing be not unrea- 
lonable in it (elf, 

That the Lozd of a Manoz may claim ſuch Toll, he cited 
2 Bulſt. 195, 196. Hicks verſus Gardiner. 1 Leon. 231, Ward 
verſus Knight, J ſee no Reaſon why a local Cuſtom map not 
bind Strangers, as well as one may pzeſcribe that the Jnhabt- 
tants of a Mano? ſhall grind at his Mill, &c. Fitz. Nat. Br. 122. 
Reg. 153. 105. b. 

[fre the Buyer hath a Benefit by buying within the Banoz, 

The Rules about theſe Things are uncertain, as ſometimes it 
hath been lald down, that there could be no Pꝛelcription where there 
could not be a Gzant ; but Toll turn cannot be by Ozant. 

There needs no Mealon to be given, if it have been conſtant!y 
paid, fo2 Length of Time may have wozn out the true Reaſon. 
Loz Coke, 2 Inſt. 220. cites old Books, that no ꝛoperty thould 
be altered extra oppidum vel fine teſtibus, lo the Toll-gatherer 
might be a ſtanding Titnels. 

Sarcina is a Man's Burden, tis a cuſtomary Claim, and the 
Pack is there made certain by the Cuſtom, Mo. 835. Hill verſus 
Hawker. | | 

Holt Ch. J. Pou ſhould tell us what a Pack is accozding to 
the Cuſtom. 


4 J 


— 
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Jam not ſatisfied of the Pꝛeſcription: CAhere Tenants 02 

Tnhabitants are bound to grind, it impozts a Recompence, viz. 
to repair the Mill, otherwiſe an Action of the Caſe lieth fo2 not 
Repairing it. Toll fo paſſing thzo' a Gul may be good, fo it 
map be a nearer Map, and he who hath the Toll is bound to re- 
pair it; you muſt ſhew ſome G2ound oz ſome Advantage which the 
Subject hath, here tis in Reſtraint of Trade; the Caſe in 
Dyer about the Licence is a very hard Cale. 
J remember the Caſe of the Bozough of Malden, they pzeſcribed 
to repair the Þaven, and to have 10 d. in the Bark upon all 
Purchaſes ;z they were fozced to give a Reaſon, which was, foz 
that the Clalue of Land was raiſed by it. Here no Reaſon can 
be given, ſo it ſeems to be an Jncroachment. 

Eyres J. Every Toll muſt impozt a Recompence, oz you 
muſt ſhew one; the Caſe in Dyer, of a Licence to uſe a Trade, 
is a ſingle Caſe. Adjourn'. 


v 


Rolſton and Mayn. 


Hower moved fo2 Diretton to the Secondary to give Intereſt Damages and 
in Damages upon a Judgment by Default againſt an Exe- — : 
cutoꝛ in Debt 15001. upon a Bill. | Judgmene by 
Holt Ch. J. Damages and Coſts are confounded in a Judg- 2*feule. 
ment by Default, which puts a great Hardſhip upon the Execu- 
toz, who fo2 Mant of Aſſets muſt anſwer de bonis propriis fo2 » Stund. 107. 
what was in the Teſtatozs Time; A think it were reaſonable 
enough to alter the Fom of the Judgment in ſuch Caſes. 


Rex & Regina verſus Lomas. Ante 289. 


Non moved to quaſh a Conviition by Juſtices of the Peace convidien 
fo2 keeping a pzivate Sellar foz Low-Wines, becauſe tis * 28 
returned in Engliſh, whereas it ought to be in Latin fo a TUrit 

of Erro. But the Court denyd that a CUrit of Erroz lies up- 

on it, and it may be well enough in Engliſh. 


Gibbs verſus Cope. 


Ebt upon a Bond foz perfozmance of Covenants in an In- Breach of 


denture of Apprenticeſhip, ſeveral Byeaches were aligned, Coen in 
and the Defendant demurred generally. 


Apprentice» 
Holt Ch. J. Pou could not take Advantage of the AMgn- iv. 
ment of ſeveral Beaches, even at Common Law, without Chews Incercs & ca- 


ing it foz Cauſe. Note, Tho there were the Wozds incerta & . fel one 


Qq CAret murrer. 


$_— — 2 — W — 
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carct forma, pet it was held but a general Demurrcr, and there. 


foze ill, 
Rex & Regina werſus Pepper. 
Bail on Sul. UR. Te are not bound to Bail a Man committed fo) 
+ ay thay Suſpicion of Murder, where tis expzeſs'd that a Man wag 


oe wag killed (no, tho' the Coꝛoner 's Jnqueſt find it but Manllaughtet) 


but we ought to have the Examinations befoze us, and it it ap- 
| pear to be a Caſe of lardſhip, we may Ball. 

. It is not pꝛoper ko2 a Juſtice of the Peace to give Coples of 
bonne 6g Examinations about Murder. And, where tis found Homicide 
only Homi- by the Cozoner, yet he ought to commit the Criminal. 


Repairing Holt Ch. J. ſaid, The Spiritual Court have a Jurisdif#fon ta 
2 proceed againſt Pariſhioners fo; not Repairing the Fence of the 
of (pirieua) Church pard but if. the Owner of the adjoining G20und be 
Juriſdiction. ghl{ged by Pꝛeſcriptton to repair, that is no ſptritual Matter. 

Eyres J. CUhy may not the Parſon have an Action of the 
Caſe againſt the other Perſon koz not incloſing, whereby he can- 
not make Pꝛoſit of his Church yard, as well as one pzfvate Per⸗ 
ſon againſt another ko: not Repatrtng his Fence, ad quod non 
fuit reſponſum. | 


Attainder of Upon a CUrit of Erro? bzought by the ÞDeirs of Sit Tho- 
et mas Armſtrong, to reverſe his Attatnder of High Treaſon 

: upon an Dutlawp. Hole Ch. J. ſaid, Sir Tho. Armſtrong had 
a hard Caſe of it, foz the Outlawzy ſhould have been reverſed up- 
on his coming to the Bar within the Year. Note, Tho' a Man 
Next of Kin attatnted hath no Heir, pet the Law admits the next of Kin 
Hei. HÞetrto this ſpecial Purpoſe. 


Newton ard. Richards. 


Plene admi- (OCire Facias upon a Judgment agatnſt an Adminiſratoz, who 


| - =» - \_) pleads fully adminiſtred generally, the Plaintiff demurt d 


rally by Ad- Cpectally, and had Judgment upon the AUuthozities of 3 Cro. 575. 
1 Ordway and Godfrey. Allen 48. Mo. 858. Harcourt verſus Wiren— 
ene, ham, tho' the Chtcf Juſtice ſatd the Pꝛecedents p2evail'd moze 


murs ſpecial. 


ly. than the Reaſon of the Thing. 2 Kce. 736. 3 Kee. 258. were 


Raym. 330. 
S c, Clted contra. 


Brown. 233. 


2 Poole 


Anno 6 W & NM in 5. R 299. 


Poole and Purdy. 


ER Holt. Uhere the Plaintiff diſcontinues with the Leave On" Diſcon- 
of the Court, the Defendant ought to have his Coſts (as 
upon a Monluit) which cannot be moderated, 


tinuances 
and Nonſuits 
Defendant ro 
have Cofts. 


Nurle and Frampton. 


Eclaration, that it was agreed by a Note between the Decloration 
Plaintiff and Defendant, that there ſhould be a Þo2te- — arcomy 
Race, &c. and that a grey Nag bought by Frampton ſhould ment was 
run with, &c. upon the Foxfeiture of 251. on either Side. ſubſcribed. 
Shower. It doth not appear who were Parties to the Deed, 
no2 whoſe Hole it was; and he cited 3 Cro. 56. Skidmore & al 
verſus Vandeſtoen. 2 Inſt, 673. S. C. 
Holt. That Caſe is upon another Reaſon, being by Inden⸗ 
ture; but here it ſhould be averr'd that the Note was ſubſcribed 
by them; fo2 tho''tis not neceſſary to the Eſſence of a Deed, pet 
here 'tis become neceſſary to ſhew who were Parties: But thts 
appeartng only to be the Default of the Clerk, it was after- 
wards amended (as in 1 Cro. 148. Forger verſus Sales, in Debt Amendment 
againſt an Icir, where the Lien of the Heirs was omitted in the 
Occlaration, yet held to be amendable after Uerdi#\. And in the 
pzincipal Caſe the Plaintiſf had Judgment. 


Jn Ejectment bzought upon the Foxfeiture of a Leaſe foz Money | 
Non-payment of ent, if the Leſſee will make Oath that hig 9/2"s"c.'n! 
Leale is not expired, and bung all Arrears into Court, the cciring » 
Court will not compel him to plead on the common Rule. Leaſe, 


An Adminiſtrato2 muſt give Bond to the Sheriff of Penalty Note 
of 401. fo2 his Appearance at the Return of the Krit; and the 9oming be 
Sheriff is not obliged to diſcharge him upon the Attomep's Þ2o. 
miſe to appear, but if an Attoznep of this Court, oz of the Com- 


mon Pleas do make ſuch Pꝛomile, the Court will compel him to 
perkozm it. 


White verſus Briggs. 


| Cbt foz an Eſcape, and doth not conclude prout patet per Where prouc 
_F Recordum, and it was debated, whether this be Matter of 2% _ 
Dubſtance oz Fozm only, and ſo help'y by the Statute upon a pom 
general Demurrer. Vide Hob. 233. Heard verſus Baskervile. 


Sid. 308, Jevens and Harridge 429. Hancock and Prowt. 216, 
Qq 2 Thagget 


Termino Sancti Michaelis. 


Judgment #- 
mended, cone 
tra Becchet's 


Caſe, 


A Parſon 


made « 


ſhop, 1 


King to pre- 


ſent to 


Bi- 
he 


Benefice, 


Vide 3 Lev. 


377- 


4 Mod, 200, 


Parl. Calcs 


164. 
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Thagget verſus How. 2 Saund 402. Slow and Wilmot, And it 
was reſolved to be only Fozm, fo2 the Vicco?d ts not the Matter 
of the Afton, but the Eſcape ; otherwiſe non debet would be an 
fil Plea here: To what Purpoſe ſhould he lay prout, &c. when 
tis to be p2oved at the Trial. But, where the Ricozd is the 
Foundatton of the Aﬀion oz Plea, tis otherwiſe, 

judicium pro Quer, niſi, &c. 


Carthue moved to amend a Judgment, it being centred quereng 
in Mia', inſtead of Defs' in Mia', and it was amended notwith, 
ſtanding Beecher's Cale. 


Rex 65 Regina verſus The Biſhop of London and 


r. Lancaſter. 


Uare Impedit to recover the ]Izeſentation hac vice of the 
Cicarage of St. Martin's in the Fields, and ſets fojth, 
that Humphbry Biſhop of London was ſeiſed of the Advowſon in 
groſs, in right of his Church, and collated Dz, Lamplugh, who 
was afterwards created Biſhop of Exeter, whereby the ſaid 
Church became vold, and King Charles the Second pzeſented 
Dy. Lloyd, who was afterwards created Biſhop of St. Aſaph, 
and then the Ring preſented Oz, Tenniſon, now made Biſhop of 
Lincoln, whereby the ſatd Church is become void, and it belongs 
to the King to pꝛeſent Jure Pra rogativæ. 

The Biſhop of London demurs. Dz. Lancaſter plcads in 
War, that he is Clicar by the Pꝛelentment of the Biſhop of Lon- 
don, (ets forth the Stat. 25 H. 8. concerning Diſpenſations ; 
that Dy. Teniſon, 20 Decemb. 91. was elecked Biſhop of Lincoln, 
that the 22d. the Archbiſhop granted that he might hold the ſald 
Cicarage in Commendam till the firſt of July following, whith 
was confirmed by the Ring, &c. whereupon the Attozney-General 
demurs. 

It was argued fo2 the Dekendants. 1. That the Law is not 
ſettled that the King bath (uch ]Pzerogative to pꝛeſent in Caſe 
of an Avoidance by CeMon, the Patron having committed no 
other Fault than in ]Izcſenting ſuch a Parton, who deſcrved to be 
made a Biſhop. Doct. & Stud. fol. 116 b. allows the Patran 
ſix Months Time to pzeſent in Caſe of Avoidance by Ccſſton. 
Cis true, the King in anttent Times did often p2zeſent, where 
the Tncumbent was made a Biſhop, but that was where the Tem- 
pozalties of the Biſhopzick were in his Pands, oz by Reaſon cf 
CUardſhip ; which Piecedents have given the King a Colour of 
Title by ]Izerogative. Sed Vide Dy. 228. Co. 
4 Inſt. 356, 357. Owen 144. Wentworth verſus Wright, and no 
mention of it in Prærogativa Regis. ; 9 

1 2. F 


2. Admitting the King hath ſuch Pꝛerogative, it is (ſatisfied 
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by this Commenda retinere, which excecds fir Months, and 
therefoze is ex plenitudine poteſtatis & jure prarogative, 

But it was anſwered and reſolved by the Court, that the 

King hath clearly ſuch Pꝛerogative to pzeſent, which is eſlablich⸗ 
ed by conſtant CIſage and many Authoztties, Mo. 399. Wright's 
Cale, upon great Deltberation. 3 Cro. 542. Armiger verſus Holland 
799, Sir Robert Baſlet verſus Gee. 2 Roll. 343. Cro. (James) 
691, Woodley werſns The Biſhop of Wincheſter. Vaugh. 22. 
Bro, Preſentment al Elglis, pl. 61. 3. 14. Davies 81. Holt Ch. J. 
(aid it is not fit to be argued, noz is it neceſſary to aſſign a Rea- 
ſon, tho' it may ſuffice that the Church avoids by the King's Act ; 
and with reſpeit to a Patronage in Fee, tis no moꝛe than changing 
of a Life, and tis not ſo hard upon a Patron, as where the King's 
Tenant in Capite holds Lands by Knight Service of another, 
there the King hath a P2erogative without Queſtton. That in Dyer 
is but a ſudden Opintan: True, it is not mentioned in Prærogativa 
Regis, N02 is the King's Title to p2eſent by Lapſe : CUhereſoever 
the King hath a p2ecedent Intezeſt, he ſhall pzeſent by his Jntereſt 
and not by his Pꝛerogative. Bekoze the Statute of 25 Ed. 3. 
of Proviſors, the Biſhop being the Creature of the Pope, the 
King could not have this Jazcrogative, and afterwards it was 
not ſubmitted to of a long Time, fo2 the Pope ſtill uſurp'd, till 
his Supzemacp was taken away by H. 8. 41 Ed. 3. 5. (within 
ſixteen Pears after the Statute) Judgment was given againſt 
it, and fo2 the 12ope's Supzemacy. Cotton Records 458, 

2, That the Commenda retinere doth not ſerve the King's Commendim 
Turn, being moze p2operly a Difpen"ation, which being granted s. 
befoze the Conſecration ſuſpends the Avoidance, Hob. in | 
Colt and Glover's Caſe, and Vaugh. in Edess Caſe, make 
no Difterence between an o2tginal Ceſſion and a Oiſpenſation 
determined, fo? then tis as if it never had been, but ik the In⸗ 
_ had died in the mean Time, it had avoided by Death. 
2 Roll. 344. 


Nota, Twas adjudged foz the King and Queen, Hill. 1693. 


Rex & Regina verſus The Biſhop of London and 
Dr. Birch. 


Dis Caſe is diſtinguiſhd from Dy. Lancaſter's Caſe in this N je 


King has the 
Reſpect.only, that this is to pyeſent to the Rectozp of lk V. © 


St, James's, which is a new Rectozp created by Act of Jarlia- © / 
ment, and D2. Teniſon thereby made Parſon, and that the Pa- newly cre - 

tronage ſhall be veſted in the Biſhop of London and his Suc- <9 . 
ceſſoꝛs, and the Loꝛd Jermin and his Þetrs, viz. that the Biſhop . 


he old, 
ſhall have the firſt Turn, and the Lozd Jermin the next, & fic al- To preſent 
ternis vicibus. on making 


the Incum- 


It beat a Biſhop, 


— 


Termino Sancti Michaelis. 
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4 Mol 190. 
1 Show 164. 


Jt was argued by Sir Barth. Shower and M2. Finch foz the 
Defendants, that the King cannot have ſuch Pꝛerogative in thig 
Cale, becauſe the Act ſaith expzeſly, that the Biſhop of London 
ſhall pzeſent after the Death of Dꝛ. Teniſon, oz other Avoidance, 
ſo that here is no fir'd Patronage till aſter the Avoidance, tig rg. 
ther like a Donative to Dy, Teniſon, and there ts no Piecedent 
that the King's Pꝛerogative ſhall hold Place, but where the 
Church is antecedently p2eſentable : Suppoſe it had been enacted, 
that after the Death of Dꝛ. Teniſon, &c. the Preſentation ſhould 
be in A. and B. and that C. ſhould Pyeſent ? would the King 
have his Pierogative: Here the affirmative CUo2ds in a new 
Law do imply a Negative, and ſhall bind the Ring, 5 Co. 14. 
11 Co. 63, Plow. 246. 2 Inſt. 681. 169. If the Donozs had 
named Di. Birch to (ſucceed Dꝛ. Teniſon, the Ring ſhould not 
bave pzeventey him by his ]P2erogative, and here tis Tanta- 
mount. How can the Biſhop es Turn be ſerved, betoze he hath any 
Turn at all. 

Cis true, the Ozantee of the nert Avoidance ſhall loſe his 
Turn, koz there the Gzanto2 could not grant it otherwiſe, than 
ſubjef to the King's Pꝛerogative; but there is no Caſe, that if 
the King grants the next Avoidance, he ſhall defeat his own Gzant 
by bis Pierogative; but here 'tis ſtronger, being the King's 
Gzant tn Parltament, 

But it was anſwered and reſolved, that when an Act of Par- 
liament makes a new Refo2y, it ſubjects it to the Rules of the 
Common Law, unleſs it be exempted by ſpecial CUo2dsz the 
Church at Covent- Garden was creited by Act of Parliament, yet, 
when the Ring promoted Di. Patrick, he pꝛeſented Dy. Freeman, 
who enjoys it to this Dap. Statutes are to be conſtrued accozd- 
ing to the Intent of the Makers, who never intended here to 
meddle with the King's Pꝛerogatiwe; tis a Falacy to (ap that 
DO). Teniſon came in by Donation, 'tis moze pzoperly a Pie. 
ſentation, which may be without 4 nſtitution and Jnduction, the 
Biſhop being Party; the Church is plainly Pꝛelentative by the 
Act, which (cttles the ozdinary Right of ]eſcntation; and if it 
were granted that this were like the Caſe of the Ring £ Szant of 
the next Avoidance of his own Parlonage, yet nothing of p2ero- 
gative Right paſſeth by ſuch Gzant. Plowd. 33 1,332.b 2 Roll. 195. 
1 Co. 46. b. But this is moze like the Cale where the Ring is 

Patron, and grants the Patronage in Fee, pet ]2zcrogative 
(hall hold Place. In Caſe of a Donative, tf the Ring makes 
the Jncumbent a Biſhop, he ſhall not Pꝛeſent, fo2 they are not in. 
compatible, but here the Right of P2cſentation veſted imme⸗ 
diately, and therefoze the Biſhopuck is incampatible; and if it 
makes an Avoidance to let in Oz. Birch, tis ſo to let in the 
lking's Merogative. Parſons put in in the Time of the Civil 
Cars were made good Incumbents per Stat. 12 Car. 2. pet — 
\ I [ 
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were not pzeſented, and no Doubt if the King momoted any of Mt 
them he would Dꝛeſent, GCC, Judicium pro Rege & Regin'. 


a 


Hole Ch. J. ſaid, People ought to be plain in Jnd{#ments, Bay. 
and ” call a Bawdy-houſe a Bawdy-houſe, and not a diſowerly beute 


Walker verſus Walker. 


Arnel moved in Arreſt of Judgment, that there being twa Verdi& oa ft 
Aſlumplits, one whercof is a general Indebitatus for o. 9 Aſſume: 
ney won at Play, which doth not lie, and the Uerdi# being ta. m be i11 (he 
ken upon the Tlhole, ik one of the Pzomiſes be naught, the PMincif 
JIlaintiff cannot have Judgment. Jud, — 
Sir Barth. Shower contra cited Jackſon and Holgrave, when HIER 
Pemberton was Chief Juſtice affirmed in Erroz 3 and Eccleſton 
and Lewin. 33 & 34 Car. 2. Rot. 534. he ſaid the Caſt of a Dye — in 
will alter the Property of Money. — how 
Holt Ch. J. Ay, ik it be ſtaked, but not otherwiſe ; in the one o ladet 
Caſe tis only Cxecutozy in the other Executed, and ſo we have tus for Mo- 
held it that an Indebitatus lies not fo; Monep won at Play, tis pj? eat 
but as a ÞP2omiſe againſt a Pzomiſe : So it voth not lie on Ac. ne 4 
ceptance of a Bill of Exchange: Every Conſideration, that oblj, ben «geioft 
geth the Party by May of Pꝛomiſe, will not raiſe a Debt. 1 Cro. “ eder. 
107, 193. Sands and Trevilian. An Indebitatus will lie indeed as 60099. | 
gainſt a Holder of Stakes, becauſe he receives it to the Ale of » Debt. | 
him, that wins. | 
Sir Barth. Shower. CUhat if the Defendant had made an ac- | 
tual Pꝛomiſe? may not that be intended in this Cale. Holt Ch. J. | 


If it were ſo, that would not avail. Adjourn”. 


Skip and Chamberleyn. 


IF an Awatd made a Rule of Court by Conſent of Parties be Ard bad in 
bad in Point of Law, pet the Court will compel the Par- 1b, yet, &c. 
ties to perfozm it, unleſs there be ſome Cozruption, oz one Par⸗ 

ty not heard, &c, Per Holt. 


Jones (Leſſee of Pride) verſus The Earls of Moun- 
tague and Bath. 


ER Cur. here a Trial at Bar is appointed, the Court Til +t8or; - a” 9 
will compel the Sheriff 02 Attoznep to bung in the Venire; cgumires | 
and here Afivavit being made that Sanderſon the Attomey took for nor bring- 
the TUrit from the Sheriff by Fozce, he was committed; but af: — <a 
terwards, upon Agreement of the Parties, be was ——_ 
yres 
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Ni. Pri. Eyres J. lald, the Juſtices of Niſi prius cannot commit the ge, 
toznep fo2 not bzinging in the CUrit, but in Caſe of a Trial at 
Bar it is always done. 


Y 


Hellicr and Condy. 


Suit againſt ben a Writ againſt Þusband and (Aike, the ite was 
1 taken and offered Ball foz herſelf, but the Batiliffs inſig. 
being acreſt- ed upon Bail fo2 her ugsband alſo (who was not taken) and 
- gives Bail, committed her, and now an Attachment was granted again 
4 the Bailiffs ; fo? tho the Þusband is compellable to give Ball 
»yainſt che ko; Himſelf and his like, yet ſo is not the Uife, but fo; her. 
Bailifs, lelk only, 
Darnel. They thzeaten the Bailiffs with an Action. 
Hole Ch. J. Nay, if we grant an Attachment, they ſhall not 
take an Acklon, they ought not to have two Remedies. 


Rex & Regina verſus Bradford. 


Inditment 2 Defendant was indited quod 1 die Julii, in quodam 
—— Communi Campo vocat. Moor- fields erexit 4 ſtruc- 
bank's Stage, turam de ligno vocat. a Mountebank's Stage, & dio primo 
die Julii & diverſis diebus tam antea quam poſtea permiſit diver- 
ſas otioſas perſonas ludere & jocare, per quod magnus tumultus & 
concurſus Congregabantur. | 
It was moved to quaſh the Jndi#ment, fo2 that tam ante, &e. 
muſt be befoze the Stage butlt. 
Hole Ch. J. J doubt all the Matter is, that he hath not a 
Licence, but it is an Offence, and tho' antea is naught, pet the 
Indictment may be good fo? the reſt; you muſt plead oz demur. 
Preſent- The Sand Jury ſhould pzeſent thoſe, that have Licences, as 
ments well as thoſe that have not. Nota. 


Poſt. . Indebitatus Aſſumpſit fo} Monep received to the Ale of the 
Plaintiff as Adminiſtratoz. 
Aſſumpſit Oir Barth. Shower pro Quer cited 2 Saund, 208. Foxmyſt and 
2 Tremayn. Dur Jnteſtate died in the Defendant's ouſe, and the 
chePlaincift's Dekendant b2oke the Cheſt, and took away the Money. 
Uſes» Ad Holt Ch. J. Jt ſhould rather be Trover, and if the Trover 
miniſt-*0r. were firſt and Adminiſtration afterwards, he may either declare 
Trover. ſpecltallp, o; lap the Trover after Adminiſtration, and it will be 
good either CUlay. 
Carthue cited Chapman and Derby, as Adminiſtratozs, Judg- 
ment was affirmed ; it is now every Days Pꝛadtice. 
Holt Ch. J. That was the firſt Caſe, and it was after a 
Detinet. Gerdi; if an Account be ſtated after the Death of the Inteſtate, 
Debt on this Account muſt be in the Detinet. Note, 


2 
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Note, There are but thzee Caſes wherein the old Way of Where the. 
J3lcading is ſtill uſed, and the Special Batter waved, viz. a 0 ay © 


0 5 . Pleading 1s 
Special Non eſt tactum, Special Nil debet and Nil habuit in Qui in Ut 


tenementis. 


Clark's Caſe ſur Habeas Corpus. 


be Defendant was committed (upon a Conviction f02 oc, 
Deer-ſtealing) foz a Pear, and til ſuch Time as he '"% 
ſhould be let in the Pillozp, whereas the Ack ſays fo2 a Pear on- Commir- 
ly, and therefoze he was diſcharged; and Sergeant Wright cited wn. 


a Caſe where an Dverſeer (who by the Statute map be commit; 


ted until he Account) was committed till he ſhould be delivered 


by due Courſe of Law, and adjudged void, becauſe it did not 
purſue the Law. 


Jones verſus The Biſhop of St. Aſaph in Prohibition. 


DE Plaintiff declares, that the Office of Chanceiloz and Grant of « 5 2 77 +} 
cucar general is an antient Office grantable fo2 two Lives, ben 

that Francis Biſhop of St. Alaph granted the ſame to Dy. Lloyd ſhip, &c. 
and the Plaintiff fo: two Lives, and the Plaintiff ſurvived, and 
that all Pleas of Treſpaſs and Freehold belong to the Common 
Law, that the Biſhop of St. Aſaph had ſued the. Plaintiff in the 
Arches of Canterbury, fo2 and concerning his Right of that Df- 
fice, and had erhibited ſeveral Articles there, whereof one lets 
fozth, that by the Canons none ſhould be Chancelloz but who wag 
Skill d in Canon Law, and that the Plaintiff was a Doctoz of 
1byſick, and unskill'd, & c. and concluded, that D2, Jones, by Rea- 
ſon of his Ignozance, &c. map be removed from the ſaid Office, 

The Defendant pleads quod non eſt prof, &c. & pro Conſul- 
tatione, that the Qualifications fo2 the ſald Office are conuſable 
in the Eccleſiaſtical Court, and the Plaintiff puniſhable there. 

The Plaintiff demurs: And it was reſolved by the Court, 
that the Chancelloz hath a Freehold in his Dffice by Gzant (and 
not by Inſtitution and Jndufton (as every Biſhop and Parſon 
hath) therefoze in this Caſe the pzoper Remedy is an Aſſiſe. 
$ Co. 47. b. in Jehu Webb's Caſe, 1 Cro. 55. Sir John Ben- 
nets Caſe, and therefoxe a ]Nohibition lieth. 2 Brownl. 11. 
Robotham and Trevor. 2 Roll. 285. S. C. 'Tis true, the Party 
may fozteit it, oz if he be not qualifyd, it is void, and Advan- 
tage may be taken of it moe caſily than by Suit in the Arches. 
The King cannot take Advantage without Inquisition oz Scire 
Ficias, but here the Biſhop may grant the Office, as if the Lozd 
of a Yanoz makes a Steward, who commits a Fozfeiture, he 


Rr may 


——_— 
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map grant the Office to another, and the Light ſhall be tryd in 
the Tempozal Court. 

As to the Canon quod amoveatur, &c. what is a Freehold worth 
if they put him out of the Exerciſe of it; the Canon will not 
bind a Layman 02 Freeholder ; if he be ignozant, a Jury ſhall try 
it, and ſo of any Judge in Weltminſter-Hall. 

True, Dy. Sutton's Caſe is to the contrary, which is repoꝛted 
2 Roll. 286. Latch. 228. 1 Cro. 65. Noy 91. Palm, 430 

High com- Godb. 390. But the Court now dented that Caſe to be Law, 

miſſion Eyres Sen. J. ſaid, the Pigh Commiſſion Court at that Time 

mm boze all befoze it, no one durſt ſpeak agatnſt it but my Lo» 
Coke, and it boze him down at laſt. 

Holt Ch. 7. They would Fine and Jmpoiſon, which is ille 
and pet by Habeas Corpus ſuch Pulonets were remanded, 


Et Adjournatur, 


gal, 


Camphell and St. John. 


Trover for Rover pro ducent. unciis argenti (Anglice Plate) the De- 

eigen An- 4 fendant demurs and ſhews fo2 Cauſe, that argent' (Anglice 

ice Plate, Plate) ts too uncertein, but the Court held it certain enough, 
ſo ducent. ponderibus medicament. Anglice D2ugs, hath been tu 
led well, then it was moved that the Cauſe is diſcontinued, fo? 

Demut ter on the Platntiff, inſtead of joining in Ocmurrer, ſays placitum eſt 

Demurrer i inſufficiens, and lo demurs upon the Defendant's Demurrer; 

dance and Yelv. 137. Alexander verſus Lane was cited, where the De. 

| fendant offered an Jſſue, and the Plaintiff replted, and concluded 
& hoc paratus eſt verificare, and the Defendant rejoin'd, it was 
held a Diſcontinuance. 

Declaration Holt and Eyres J. denp'd that Caſe fn Yelverton to be Law, 

ny ** and ſatd it was but Fom and help'd by a general Demurrer: 

20 852 But the Chief Juſtice (aid, that the Plaintiff ought to have 
maintatn'd his Declaration, and when he doth not do that in Et. 
led nihil dicit, and then, when the Defendant rejoins, it ſcems a 
Diſcontinuance. 

Sir Barth. Shower pro Quer. Tf the Plafntiff offers an JC 
ſue & petit quod inquir' per Patriam, and the Defendant effcrs 
another Iſſue, & de hoc ponit, &c. is that a Diſcontinuance. 

Where De— Hole Ch. J. Tell we any Caſe where a Demurrer is p2oper, 
muster is ae nd pou are not hound to ſoln. Sir Barth. Shower. In Caſe of 
beet a Demurter to Plea in Abatement, one map demur upon that 
Joindes, Demurrer. Holt Ch. J. Thats where the Demurrer is not 


appoſite, but if the Ocmurrer be pzopcr and appoſite you muſt 
join, 


I Williams 
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Williams verſus Ivey. | 


Rror, ſur Aſſumpſit to pap Money at ſeveral Daps, the Ac- P*clration 
tion was bzought befoze the laſt-Day and declared on both {3 . ,. 

and laid a Bzeach of both, which he ſhould not have done, but veral Days. 
only on the firſt Bzeach, and therekoze Reverſetur. 


Rex & Regina verſus Trubridge. z Mod. 345 


$474. 35; 
Rror, Upon an Jidi#ment at the Quarter-SeMons koz e. 1ndiQtmenr 
recting a Cottage, 1. Decemb. 4 Will. & Mar. and not af- {2 <*%ing 


ſigning four Acres of Land to it, and continuing it to the 25th Continunn- 
of April prox. | do; good for 


Sir Barth. Shower aſſigned fo; Erro. | 2 
1. The Jury find koz four Months, wheteas it is laid fo; four Continuance. 
Months and thee Weeks, and non conſtat, which were the 
four Months, and the thzee CUeeks might be in the Biddle, but 
the Court did not much Regard this Exception; fo2 tho' in- Caſe 
of an Indictment toz exerciſing a Trade, ſuch an Exception 
might be material, pet here it could hardly be ſuppoſed that a 
Cottage could be pull'd down fo2 thꝛee Caeeks and then rebuilt, 

2, Continuavit, but it is not ſald pro habitatione. Mod. 295. 
Nevil's Caſe, but this was over ruled, fo? it ſufficeth that tis ac- 
coding to the Statute. 

4. Præſentatum exiſtit quod erexit & ulterior preſentant quod 
Continuavit, here is no nominative Caſe to præſentant, the E- 
rection and Continuance are ſevetal Dffences, the Indicment 
map be good fo2 the Crection, tho ill fo2 the Continuance, if the 
Concluſion contra formam Statuti map be referr'd to the TUhole, 
02 that ulterior præſentant might be rejected: But Holt ſatd, 
that could not be, foz they are as ſeveral Indickments, and the 

firſt (ould have concluded contra formam Statuti, otherwiſe if it 
had been one entire Sentence. Ergo Reverſetur. 


Cottage with 


Rex & Regina werſus The Mayor and Citizens of 
Cheſter. 


Pon a Mandamus to reſtoze nine Common-council-men by Return of « 
Name. Mandamus 


They return, that by Charter 24 UH. 7. the Citizens were im. at Ce. 
powered to chuſe foxty Common council yearly, that ante unum 1 
annum ultime præterit', the Perſons named in the Writ were 
choſen and continued fo2 the Space of one Pear, which being 


Rr 2 ended 
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ended amot. fuer. & quilibet cor. amot. fuit per electionem alior. 
Civium Civit. præd. 

Sir Thomas Powis took Exceptions to the Return, 

1. That it doth not ſet fozth when they were Choſen, oz when 
they were removed, it might be fozty Pears ago; in an Action 
of the Caſe upon this Return we cannot fir the Time. 

2. Anno ſuo inde ſinit. debito modo amor, fuer, &c. fg ill, 
fo? it ſhould be poſitive, not debito modo. Sid. 209, 210. 

Holt Ch. J. There is a great Difference between debite a- 
motus, and non debite electus o; admiſſus, fo2 non debite electus 
implies eleed, and then muſt bew how: but tis otherwiſe here, 


. beſides they go further, and ſay per clectionem alior. Civium, &c. 


Sir Tho. Powis, We complain that we are now amoved, 
they Anſwer us, that we were long ago choſen and long ago re. 
moved, that is not the (ame Amotion, THE) pt 

Holt Ch. J. They ſhould have let kozth the Conſtitution of 
the City, that ſuch a Time they were choſen, and ſuch a Time 
the Pear expired, and they were never choſen afterwards : But 
on the other Þand you ſhould have bzought ſeveral CUrits, to 
which Eyres J. agreed, fo2 they might be choſen at nine ſeveral 
Times; and it would be a very long Return, to ſet fozth when 
every one was elected, &c. Common-council-men have no Free- 
hold, and might be put out by Cuſtom at Pleaſure. 

Str William Williams offer'd a Trial at Bar next Term upon 
a fcigned Action to be laid in Middleſex, but Sir Thomas Powis 
would not conſent to it unleſs there might be the like Trial up- 
on another Mandamus to admit Alderman Allen Bayo? (which 
not being agreed) Sir Thomas Powis pzayDd Judgment upon this 


Return. 
Holt Ch. J. There ought to have been ſeveral CUrtts (and 


Ole Sam. Aſtry agreed the Pꝛadice to be ſo) Tenants in Com- 
mon muſt ſever in Actions. Bre. Caſſetur. 

Dir Tho. Powis (aid they had turn'd the TWouNld upſide down, &c. 

Eyrcs J. Such as the Perſons put out would have turnd the 
Tod upſide down, as they ſhew'd themſelves, when J was 
lately at Cheſter, 

Then Sir William Williams told Sir Thomas Powis of his 
Labouring the G2zand Jury at Cheſter to find the Bill againſt the 
Lond Dclamerc, &c. 


Allen and Syms. 


Reply to Plea De Defenyant pleads, that his Mame is Symons, the 
of Milnomer, Platntiff replies tam quam & hoc paratus eſt verificare ; 


age e and it was ruled, that it is well either Way, whether the Jlain- 


clude. 


Poſt 311. 


tiff concludes to the Country, 02 with an hoc paratus, but * 
4 the 
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the 1 Defendant in his Plea traverſeth abſq; hoc, there the Plain- 
tiff in his Replication muſt conclude to the Country, 
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Rex & Regina verſus The Inhabitants of Knightley, 
&c. in the Iſle of Wight. 


Bon an Ozder f02 Contribution to the Relief of a pao? Da- One Pariſh 
rich, it was ruled, that the Juftices may either Charge ee 
particular Perlons oz the whole Pariſh, and they to levy it, but of another. 
here a Sum in groſs was laid koz a whole Pear, which (it was 


objected) was unreaſonable, fo2 their Ability may change, never- 
theleſs the Ower was confirm d. Till 


Rex & Regina verſus Wildbore. 


Ndictment fo2 not aſſiſting the Conſtable (upon Requeſt) to exe- Conſtable la- 
cute the Warrant of two Juſtices, ko: Searching foz Mets “mene. 
and other Engines to take Coneys, &c. was quaſh'y, fo2 the 


Conſtable hath no Power to require whom he will to attend him 
on ſuch ©ccaſtons, 


Sir Paul Pindar's Caſe. 


Omine Replegiando verſus Mz. Williams (Son of Sir Wil- 3 Re- 
1 1iam) the Sheriff return d Elongatus, a Withernam Iſſues, 
then an Appearance was entred fo2 the Defendant by Attozney, 
and a Superſedeas was granted by S. Eyres Juſt, 
Sir Tho. Powis moved, that the Superſedeas was irregular, ko; 
that he ought to appear in Perſon, But upon Jnquiry, My, As- 
ton tepozted, that the Defendant entred his Appearance with the 
]3hilizer two Oays befoze the Return, and the Attozney on the 
other Side makes out a Capias in Withernam without going to 
the — the Elongatus not being then returned, whtch was 
irregular. 
Holt Ch. J. The Sheriff returns Elongatus of Courſe, it he Ante - 
cannot find him, and ſo muſt do in a common Replevin, fo? 
he cannot falſify the TUrit, but his Return is not concluſive, 
Eyres J. cited 17 E. 3. 1. that when he will plead Non cepit, he 
may appear by Attozney, to which Holt agreed, fo2 he ſhall not in 
ſuch Caſe put in Bail oz gage Deltverance, but it is a Superſe- 
deas to the Capias, and if upon non cepit it be found againſt 
him, there will be Damages given fo2 the Detinue, and — 


in Withernam fo} the Execution. 


n 
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E 


Termino Sancti Hillarii. 


In Informa- 
tions, At- 
techments, 
&c. Ples in- 
ſtanter. 
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Hains s Caſe. Poſt. 


Court, that where a Man is bzought in Cuſtody to an 
(wer an Jnfozwmation, he muſt plead Inſtanter, ſo upon an 
Attachment, if non eſt inventus be returned, and the 
Party comes in, he muſt plead Inſtanter ; but ik he is not taken, 


1 this Cale Sir Sam. Aſtry repozted the Courſe of the 


but comes in voluntarily befoze the Return of the TUrit, it ſeem: 


eth otherwiſe. 


Trover or 
Treſpaſs a- 
Hainſt two, 
and one 


Kiffin's Cafe. 


N Trover agalnſt two, one pleads non Cul', the other pleads 
a Releaſe of Aﬀiong, and it was found fo2 the JIlaintiff a- 


gainſt the firſt, and fo the Defendant upon the Releaſe ; and the 


found guilty, Aldgment was Quod quer' nil capiat per billam, fo2 he made it 


Judgment 
nil capiat, 


A Diſcharge 
on poor Pri- 
ſoner's Akt 
to be plead- 
ed. 


joint; ſo if in Treſpaſs againſt two, one pleads not guilty and 
the other claims ]Izoperty, and tis found againſt the fozmer and 
lo the latter, the Plaintiff cannot have Judgment; and no Dik⸗ 
kerence between Treſpaſs and Trover. Sir William Williams 
pro Quer. 


The Court would not diſcharge a Man upon common Bail, 
that was diſcharged upon the Ai faz Releaſe of Puloners, (tha 
the Toms of the At are (0) but he muſt plead it, fo2 non con- 
(tat, that he gave due Tarning to his Creditozs. 


4 Curry 
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Curry and his Wife Adminiſtratrix, &c. verſus 


Stevens. 


Ndebitatus Aſſumpſit foz Money received by the Defendant to Aſumpſie 5 boo. m—_ 
the Ale of the Plaintiffs, the Dekendant pleads Quod cauſa %% %% 7 „ „ 27, 


. Adminiſtra- 
actionis non accrevit infra 6 annos. The Plaintiffs replp, that or Ster of 


the Party died Inteſtate cali dic, and that no Adininiffration Limitations 
was committed till ſich a Time, and then Adminiſtration was 


— | l Reply, no 
committed to the Mike, & fic cauſa actionis accrevit, &c, and Adminith's 


conclude to the Country, and (as it ſhould leem) the Defendant 22 ©! ſuch 


a Time, infra 
Demurred. 6 Annos. 


Holt Ch. J. Jt hath obtained, that an Indebicatus lieth in Ante. 
ſuch Caſe, but it ſeemeth not pꝛaper to the Uſe of both, (tho' it 1 
map conclude ad dampnum ipſorum) fo2 the Difference is where \y;;. pe 
the (Uifz hath the Choſe in Action in her own Right, and where declare ad 
en auter droit. in the one Caſe it ſhatl ſurvive, in the other not; nun 
in the one Caſe a Judgment alters the Property, in the other Where Scire 
not; but where there is Judgment againſt a Feme ſole, and ak. 1% 0 
terwards a scire Facias, and Judgment thereupon againſt Huſ- — 
band and Mike, and ſhe dies, the Pusband is bound. Quod 1 
Nota, ene WE 

Pere the Plaintiff in his Replication ought to have concluded bs 2 
to the Country, fo the Defendant might rejoin, that the Party 
made a ili, 02 died Inteſtate, and that Adminiſtratfon was 
committed to J. S. koz if one dies Jnteſtate, and firſt Admint- 
ſtration 1s committed to one, and a Stranger receives Money, 
and then Adminiſtration is granted to another, the ſix Pears sie ven, 
ſhall be accounted from the firſt Adminiſtration; as where a Ban _ whos 
of full age hath Right of Entry, and dies, leaving an Inkant, dd * 
the Time ſhall run on. (Q) Here the Special Matter is not waved 11, he Re. 
by the Concluſion, it being in the Affirmative. Plow. 14, 15. plicsion to 
De might either have omitted the Special Matter, and conclud. ©22<)»4e- 
ed to the Country, 02 he might plead the Spectal Matter, but 
then ought to conclude, Et hoc paratus eſt verificarez and he ct- 
ted a Cale, Hill. 22 & 23 Car. 2. in Debt upon an Obligation 
lo Pertomance of Covenants, whereof one was, that the De- 
fendant (being Clerk to the Plaintiff) ſhould give him an Ac: 
count, &c. the Dekendant pleads Perfozmance of the Covenants; 
the Plaintiff reply d, that the Defendant had recetved 51. and not 
given him an Account thereof. Now the Defendant might either 
rejoin, that he had given him an Account, and conclude to the 
Country, 02 that Malefaftozs took it away without his Aſſent. 


Er hoc paratus, &c. And here in the pzinctpal Caſe Judgment 
was given fo2 the Defendant. 


Ante 308. 
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Lien aud Flannough. 


Writ of In. Ale upon ſeveral Momiſes, one upon an Account, the other 
quiry. fo: Boney won at Play. | 
Serjeant Wright moved to ſet aſide the Crit of Jnquiey, 
Ante . the Jury having found 651. Damages upon the Account, and 
rd. upon the other Pꝛomiſe, fo; which: an Action lies not (ag the 
Court agreed) ſo that they have applyd the whole to the Account, 
but that being a good Pꝛomiſe, Judgment pro Quer', 


Meriel & Ux' verſus Kendal. 


Ante Ng Pꝛohibition was pꝛap'd to ſtay a Suit tn the Eccleſiaſtical 

— ſpici- Court fo2 theſe CUlozds, He is a Cuckold, with an Aver- 
ment, that in that Country it ſignifies, that the CUife 1s a 
CUboze, and J2ohibition dented, 


Rex werſus Terrel & al. 


ladigment 1 Mdidment upon the Stat. Phil. & Mar. fo2 not wozking at 
on Str, Phe | the Dighwayg upon Notice. Holt Catd, the better Opinion 
Mer ot High: hath been, that you can give nothing in Evidence upon not guil 


guilty no E. TY, but that the Clays are in Repair. 


vidence but 
Repair, 


Tipping and Colins. 


Uſes, and Dward Coſins (etfed of Lands in Fee, makes a Settlement 
. by Deed and Fine to the le of himſelf and his Peirs, un- 
1 g „til a Marriage ſhould take Effet, and then to the CIſe of his 
a lite during her Life, then to the Ale of the Conulees and their 
Dcirs during the Life of E. Coſins in Truſt, to pꝛeler ve the con- 
tingent Remainders, and that they ſhould permit him to take 
the Ptofits, then to the Ale of the firſt, ſecond, third, and eve⸗ 
ry other Son (by that Uke) in Tail, then to the Ale of th: 
lzeirs Males of his Body, Kemaitnder to the Þeirs of his Body, 
Rematnder to him and his Deirs fo2 ever: The Marriage took 
Effe, E. Coſins hath no Iſſue Male by that Center, but only 
one Daughter married to Tipping, and they had Iſſue Lucretia 
Tipping, the Leſſo2 of the Plaintiſf; but afterwards he had ano- 
ther Daughter by another Clenter, and then levies a Fine with 
CUarranty (but it was agreed the CUlarranty had no Effet in 
this Caſe, by Reaſon of Jnfancy, &c. and that the Eſtate paſs'd 
I 


by 
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by the Fine was defeated by Entry; and the only Queſtion was, 
whether Heirs of his Body be Mods of Limitation oz Purchaſe. 
And it was adjudged without Difficulty, that the Heirs of the 
Body take by Purchaſe, and therefoze not barr'd by the Fine; 
fo) here no Uſe can reſult to E. Coſins, becauſe it is expzelly li- 
mited to the Conuſees and their Heirs during his Life, in which 
reſpeit it differs from the Caſe of Fenwick and Milford. Inſt, 22. b. 
and Pybus and Mitford. 1 Mod, 159. becauſe in thoſe Caſes 
the Party had not limited the Ace out of him during his own 
Life, as here he hath done in expzeſs Terms; and it is too re- 
mote to imagine, that the Truſtees, whoſe Eſtate is created to 
ſuppozt the Remainders, ſhould make a Feoffment to deſtrop 
their Eſtate, whereby to raiſe an Eſtate foz Life by Amplication 
in the Feoffoz, 2 Co. 51. a. And whereas it was objeted by Ser- 
jeant Wright, that the Truſt foz E. Coſins was executed by the 
Statute of Ales, fo2 the Uſe limited to the Truſtees is void, 
and they are in by the Common Law, as where a Man makes a 
Froffment to certain Truſteeg and their Heirs, to the CIſe of 
them and their Heirs in Truſt foz J. S. this Truſt is executed by 
the Statute. Jt was anſwered by the Chief Juſtice, that in this 
Cale the Conuſces take by the Statute of Ales, becauſe the Lt- 
mitation of the Ale is different from the Eſtate of the Land, ag 
where a Feoffment is made to the Ale of the Feoffee fo2 Life, 
Remainder to J. 5. the Feoffee 1s in by the Statute. Feoff- 
ment to A. and his Heirs, to the CIſe of A. and B. and his 
Deirs, they are Jointenants; the Difference ts, that where the 
laſt Fee-ſimple of the Ale is limited to him, who bath the Eſtate 
of the Land, be is in by the Common Law, as in the Caſe 
Inſt, 22. b. where a Feoſfment is to the Ute of the Feoffoz in 
Tail, and after to the Ciſe of the Feoffee in Fee, In the Caſe 
of Pybus and Mitford, Hale ſald, that if a Feoffment were made 
to the Ale of the Peirs of the Body of the Feoffoz, from and 
after the Death of J. S. there no Eſtate fo2 Life would reſult till 
after the Death of J. S. pe ſaid, that whether Feoffees take 
by the Common Law oz by the Statute, pet where the Uſe is 
once diſpoſed of to them and their Þcirs (whether the Statute 
erecutes it 02 not) there cannot be an Ale upon an Cle, noz a 
Truſt upon ſuch an Ale to be executed by the Statute. Quod 
Nota, Judicium pro Quer. 


313. 


Fuſee aud Rowe. 


| Olt ſaid, I the Defendant pleads in Bar of the Crit of Ante a 
Erroz, and hath Judgment, that the Plaintiff be barred, (3% of. 

then the Defendant is to have no Coſts; but where the Jung- ror. 

ment is affirmed, the Defendant is to have Coſts upon the 


Stat, 3 H. 7. 10. 
SC Philips 
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Lien aud Flannough. 


Writ of In- Aſe upon ſeveral Pzomiſes, one upon an Account, the other 
quiry, fo: Monep won at Play. 
Serjeant Wright moved to ſet aſide the CArit of Inquity, 
Ante. the Jury having found 651. Damages upon the Account, and 
1d. upon the other Pꝛomiſe, fo2 which- an Action lies not (ag the 
Court agreed) ſo that they have apply'd the whole to the Account, 
but that being a good Pꝛomiſe, Judgment pro Quer'. 


Meriel & U verſus Kendal. 


Pꝛobibition was p2ay'd to ſtay a Suit tn the Eccleſiaſtical 

Court fo2 theſe CUlozds, He is a Cuckold, with an Aver 
ment, that in that Country it ſignifies, that the CUife 18 q 
CUboze, and Pꝛohibition dented, 


_ g 
ords ſpiri- 
tual, 


Rex verſus Terrel & al. 


ladig ment 1 MDiftment upon the Stat. Phil. & Mar. fo not wozking at 
on Stat. Ph & the Pighways upon Notice. Holt ſatd, the better Opinion 
Mer of High: hath been, that you can give nothing in Evidence upon not guil 


quilry no E. ty, but that the Taps are in Repair, 


vidence but 
Repair, 


Tipping and Colins. 


Uſes, and Dward Coſins (eifed of Lands in Fee, makes a Settlement 
= WR. Deed and Fine to the Ale of himſelf and his Peirs, un- 
dee til a Marriage ſhould take Effet, and then to the Ale of his 
6 during her Life, then to the Ale of the Conulees and their 
Dcirs during the Life of E. Coſins in Truſt, to pꝛeler ve the con- 

tingent Remainders, and that they ſhould permit him to take 

the Pꝛofits, then to the Ale of the firſt, ſecond, third, and eve⸗ 

ry other Son (by that Wife) in Tail, then to the Ale of th: 

Deirs Males of his Body, Kemainder to the Heirs of his Body, 

Rematnder to him and his {þeirs fo2 ever: The Marriage took 

Effect, E. Coſins hath no Tſſie Male by that enter, but only 

one Daughter married to Tipping, and they had Iſſue Lucretia 

Tipping, the Leſſoz of the Jlainttff z but afterwards he had ano- 

ther Daughter by another Clenter, and then levies a Fine with 

CUarranty (but it was agreed the CUlarranty had no Effeck in 

this Caſe, by Reaſon of Jnfancy, &c. and that the Eſtate paſs 

I 


by 


- > = ww” 


by the Fine was defeated by Entry; and the only Queſtion was, 
whether Heirs of his Body be Wo2ds of Limitation o2 Purchaſe, 


foz here no Ale can reſult to E. Coſins, becauſe it is expzefip li- 
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And it was adjudged without Difficulty, that the Heirs of the 
Body take by Purchale, and therefoze not barr'd by the Fine; 


mited to the Conuſees and their Heirs during his Life, in which 
reſpet it differs from the Caſe of Fenwick and Milford. Inſt, 22. b. 
and Pybus and Mitford. 1 Mod. 159. becauſe in thoſe Caſes 
the Party had not limited the Ace out of him during his own 
Life, as here he hath done in expzeſs Terms; and it is too re- 
mote to imagine, that the Truſtees, whoſe Eſtate is created to 
ſuppozt the Remainders, ſhould make a Feoffment to deſtroy 
their Eſtate, whereby to raiſe an Eſtate fo: Life by Implication 
in the Feoffoz. 2 Co. 51. a. And whereas it was objeited by Ser- 
jeant Wright, that the Truſt fo; E. Coſins was executed by the 
Statute of Ales, fo2 the Ciſe limited to the Truſtees is votd, 
and they are in by the Common Law, as where a Man makes a 
Froffment to certain Truſtees and their peirs, to the CIſe of 
them and their Heirs in Truſt foz J. S. this Truſt is executed by 
the Statute. It was anſwered by the Chief Juſtice, that in this 
Cale the Conuſces take by the Statute of Uſes, becauſe the Lt- 
mitation of the Ale is different from the Eſtate of the Land, ag 
where a Feoffment is made to the Ade of the Feoffee fo2 Life, 
Remainder to J. S. the Feoffee is in by the Statute. Feoff- 
ment to A. and his Heirs, to the CIſe of A. and B. and his 
Deirs, they are Jointenants; the Difference ts, that where the 
laſt Fee-ſimple of the Ale is limited to him, who bath the Eſtate 
of the Land, be is in by the Common Law, as in the Caſe 
Inſt, 22. b. where a Feoffment is to the Uſe of the Feoffoz in 
Tail, and after to the Ute of the Feoffee in Fee, In the Caſe 
of Pybus and Mitford, Hale ſald, that if a Feoffment were made 
to the Uſe of the cirs of the Body of the Feoffoz, from and 
after the Death of J. S. there no Eſtate fo2 Life would reſult till 
after the Death of J. S. Me ſaid, that whether Feoffees take 
by the Common Law oz by the Statute, yet where the Uſe is 
once diſpoſed of to them and their Þcirs (whether the Statute 
erecutes it oz not) there cannot be an Uſe upon an Ale, noz a 


Truſt upon ſuch an Ale to be executed by the Statute. Quod 
Nota, Judicium pro Quer 


Fuſee aud Rowe. 


| Ja: ſaid, I the Defendant pleads in Bat of the Writ of Ante . 

Erro2, and hath Judgment, that the Plaintiſt be barred, . of Ee. 
then the Defendant is to have no Coſts; but where the Judg- ror. 
ment is affirmed, the Defendant is to have Coſts upon the 


Stat. 3 H. 7. 10. 
SC Philips 
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Judgment 
uu Det on 
wor in Pe 
liament te- 


very'd. 


Philips and Bury. 


Adgment was given in this Court fo2 the Defendant in Ejeq. 
J ment (Ante 25) which being now reverſed in Parliament: 
Pemberton pꝛayd Judgment here, quod Quer' recuperet termi. 
num, fo2 tho there be no Piecedent, pet the Reaſon is the ſame 
as where Judgments ko2 the Detendant hath been reverſed in 
the Exchequer-Chamber and returned hither, this Court hath 
given Judgment pro Quer'. Yelv. 76. Faldo and Ridge, tis true, 
the ſuperioz Court may give Judgment accowing to the Caſeg, 
Roll. 554. but they never do it in the 1zouſe of Lo2ds, and it 18 
not of Necefſity that they ſhould. It a Bill in Chancery be dilnul. 
ſed, und the Lozds in Parliament reverſe the OilmiMion, the 
Chancery poceeds to give Relief, Dyer 373. b. that if a Jug. 
ment in Antient Demeſne be reverſed in the Court of C. B. 
the Plaintiff (hall not have Judgment to recover Seltfin of the 
Land, but only that he be reſtojed to his Acton. 

But it was anſwered by Web, and reſolved by the Court, 
that the Judgment ought to be given in Parliament, and can 
not be given by thts Court, fo2 it were unreaſonable to compel 
the Judges to give Judgment againſt their Opinions. In a 
Formedon in C. B. if the Defendant pleads in Abatement, and 


the CUrit abates erroneouſly, and upon a Crit of Erro here, 


that Judgment is reverſed, the Plaintiff ſhall pꝛocced in this 
Court, and co it is in Caſe of a CUrit of faux Judgment of ſuch 


a Judgment in Antient Demeſne ; if the C. B. adjudge, that the 


Crit (hall not abate, they ſhall hold Plea and proceed, fo2 which 
the Chicf Juſtice cited Fitz. Nat. Br. 19. D. againſt the Caſe in 
Dyer 373. b. 

Tf we reverſe a Judgment given in C. B. fo2 the Defendant in 
Eſcetment, we give a new Judgment ko; the ]Ilatntiff if the che. 


'rits warrant it. 1 Cro. 511. Mulcarry and Ayres. Roll. 774. 


and fo it ought to be in the Erchequer-Chamber, but upon a 
Demurrer there they cannot award a tit of Jnquiry of Dama- 
neg, but only Quod Quer recuperare debeat, and then we p2o- 
ceed in B. K. And that the Court which reverſeth the Judgment 
olight to give a new one. Vide 2 Saund. 256. 4 Inſt. 72. 2Cro. - 
534. 1 Saund. 180. Cook and Gerard. And in the Caſe of a 
{ilmiMon in Chancery, if it be reverſed by the Lows, they give 
Direction to give Relief, but in Caſe of Erroz of a Judgment at 
Law, they give the abſolute Judgment, as was done in the Cale 
of Noel and Nalſon. 2 Saund. 225. where the Judgment given 
below was affirmed in Parliament: And in the Caſe of Robinſon 
and Worley, Judgment was given in this Court fo2 the Defen- 
dant in Ejectment, and reverſed in the Erchequer-Chamber, but 
the Plaintiff did not there pꝛap Judgment fo2 him, and Ly. — 

4 calon, 
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Rcalon, tho the Reverſal was affirmed in Parliament, pet the 1 
Plaintiff could never get Judgment afterwards. Nota. .. 


Rex verſus Larwood. 


SC. 
Pon an Jnfozmation ſetting fozth, that the City of Nor- A Diſſenter T e 


wich is an antient City, and that the Jnhabitants and e ,.. 8 

Citizens thereof have Time out of Bind been a Body Politick, his bot ta. /+L Ang 
antiently called Citizens and Commonalty, and now, Mapoz, king che 9, "lf 
Sheriffs, Citizens and Commonalty: That King Henry the Obe, © © 
Fourth Anno Regni ſui quinto granted to the ſaid Citizens 
and Commonalty, and their Heirs and Succeſſo2s, that the ſald 
City ſhould be a County of it ſelf, and ſeparated from the 
County of Norfolk, and that the Citizens and Commonalty 
ſhould yearly chuſe a Papo; and two Sheriffs (in Lieu of four 
Balliffs, which they had antiently). And that King Charles the 
Second granted and confirm d the Pzivileges granted them by 
H. 4. and that in the Election of Sheriffs, the Mapoz, Sheriffs, 
and Aldermen, between the 24th of June and the of Septem- 
ber, ſhould chuſe one Sheriff, and that the Citizens and Com- 
monalty ſhould chule the other Sheriff: That the Defendant, 
Thomas Larwood upon the gth of July was by the MBapoz, 
Sheriffs, and Aldermen, duly choſen one of the Sheriffs fo2 one 
Pear, to begin the 29th Dap of September then next, whereof 
the Defendant had Notice, and did not appear, but refuſed to 
take the Daths and Dffice upon him, by Reaſon whereof the 
King's Buſineſs remain d undone, 

The Dekendant pleads the Cozpozation Act 13 Car. 2. and that 
he is, and at the Time of the (ald Election was one of his 
Majeſty's Pꝛoteſtant Subjects diſſenting from the Church of Eng- 
land, and had not received the Sacrament, &c. within one Pear 
next befoze his Election, and therefoze he was incapable of the 
ſald Office, and the Election void, and that he gave Notice 
thereof, &c. and that on the gth of July, 1 W. & M. he took 
the Daths and ſubſcribed the Declaration 30 Car. 2. 

The Attomep-Seneral replies, that the Defendant, as a 
Member of the Church of England, ought to have received the 
Sacrament yearly, and not to take Advantage of his own 

The Defendant rejoins, and ſets fozth the Stat. 1 W. & M. 
fo2 exempting his Majeſty s Pꝛoteſtant Subjects, diſſenting from 
the Church of England, from the Penalties of certain Laws. 
And upon this there is a Demurrer fo2 the King. 

This Caſe was argued by Levinz and Pemberton fo2 the King, 


and by Rotheram and Wright, Serjeants, fo2 the Defendant : 
And it was urged fo2 the Defendant, 


802 1. That 


o 
5 : 
29 
F 
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King's Chat- 


ter. 


Departure, 
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1. That he was not duly clected, fo2 by the Charter of H. 4. 
the Puulege was veſted in the Citizens and Commonalty, 
which could not be diveſted by any ſubſequent Charter, without 
either Surrender 02 Fozfeiture; the Mapoz and Aldermen are 
not capable of ſuch a Ozant, being but a Part of the Cozpozatton. 
12 Co. 120. the Cale of Dungannon. 

2. Admitting, that the Wight of Eleitton is good, here ig ſuf, 
ficient Matter of Crcuſe; fo? it were vain fo2 him to Undertake 
an Office, which he could not execute, and this Dilability coun 
not be cured 02 removed by any after Ai, but the Election it ſelf 
is void; they cited the Caſe of the Mayo? and Probi Homines de 
Giltord verſus Clerk. (Vide S. C. 2 Ven, 247) and this differs 
from the Caſe of Sir John Read, who had incurred a Sentence 
of Excommuntcation at the Time when he was choſen Sheriff, 
fo? there he might have qualify d himſelf by taking off the Ex. 
communication, but this Election ts void by a pꝛecedent Ollabt- 
lity; and of that Opinion was Eyres jun. Juſt, 

Holt Ch. J. and Eyres ſen. Juſt, argued fo2 the King, that the 
Defendant was duly cleed; foz where a Tozpozatton takes a new 
Charter concerning antient Liberties, they map Ale it either by 
Uay of G2ant o2 of Confirmation, 2 Roll. 19,198. Eyres ſatd, the 
Cows enure but by Clay of O2dinance; and as the Cozpozation 
themſelves might have committed the Execution to Part (as in 
4 Co. 78. to a (clect Number) ſo the King might make ſuch Con- 
ſtitutton as they themſelves might have done without him, but 
per Holt, the new Charter had been void if the Cozpozation had 
refuſed it; but when they except and put it in Execution, then 
'tis good: Here the Commonalty had Notice, and agreed to 
chuſe but one Sheriff, and the Eleition of the other by the Mayo, 
Aldermen, and Common council, ſhews prima facic, that they 
accepted it, clſe the Ocfendant might have faid they did not ac 
cept it; but now 'tis (0 admitted. 

2. The Ocfendant hath not pleaded a ſuſſticient Ercuſe ; it 
was agreed by all the thzee Juſtices, that upon this leading he 
cannot have Advantage of the new Statute ; fo2 he ought to 
have pleaded 1t at firſt, being a puvate Statute, and not as here 
by CUay of Rejotnder, which makes a Departure from the Bar ; 
but Holt and Fyres ſaid, they would not now deliver any Opi⸗ 
nion, whether the new Statute would have availd him if well 


pleaded: Dowever, it is plain the Cozpozation-At did not intend 


any Advantage to Diſſenters, it makes the Electton void quoad 
their holding the Office, but not quoad their Puniſhment. Every 
Subject is bound by Law to contribute to the Adminiſtration of 
the Hovernment, and the Ring hath a natural Jntcreſt in every 
one of them fo2 that Purpole, therefoze he may reſtratn to go be- 
yond Sea. Mo. 111. tis equal as if one were held by Tenure to 
do luch Services as ſhall be required, if a Man not w_— 
2 0 
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hold by Szand Serjcanty to do a Service at the Cozonation, the 
Meanels of his Quality ſhall not ercuſe him, but he muſt make 
an honourable Deputy. Inſt. 107. So an Abbot, Tenant by 
Knight's Service muſt find a Man, fo2 the Service muſt be per- 
fozm'd. Init. 99. b. A fortiori, a Diſability which a Man lieth 
under by his own Dekault ſhall not adatl him: Receiving the 
Sacrament being made a political Teſte, every Yan is bound to 
qualify himſelf oz incur the JPuniſhment; the Office of Sheriff is 
a Kopal Dfice. 3 Leon. 33. Savil 43. 9 Co. 46. b. Every one 
is obliged by the Rubzick and Act of Parliament to receive the 
Sacrament thiee Times a-year ; one Fault cannot excuſe ano- 
ther, noz is a Man allowed to diſable Himſelf, . (Note, Holt (ain 
it had been moze p2oper to have made By-Laws among them- 
(cives, and to have brought Actions upon them). But tit was 
adjudged fo? the Ring: And afterwards the City of Norwich 
obtaind a CUrit under the Gzeat Seal of England, to enable 
them to (upply the Clacancy by a new Eleitton, Quod Nota. 


Rex verſus Owen. 


Pon a Mandamus to reſtoze Owen to the Office of Clerk of 


the Peace of Kent, ſetting fozth, that he was duly no- 
minated by the Earl of Winchelſea, Cuſtos Rotulorum ; and up- 


on the Return the Juſtices ſet fozth the late Ac of Parliament, 
1 W. & M. that the Cuſtos ſhould appoint the Clerk of the Peace 
prout per VAC, that the Earl of Winchelſea, Cuſtos Rotulorum, 
appointed Owen during Pleaſure, and then the Earl died, and 
the Lozd Sidney was appointed Cuſtos, who named Sanders to be 
Clerk of the Peace, and therefoze they could not reſtoze Owen 
and it was adjudged a good Return, fo2 the late Statute gives 
the Cuſtos a particular Power to appoint the Perſon, Continu- 
ance, and Manner ok holding the Office ; and the Mod (onlp) 
in the Ait excludes the Power to name in any other Manner, 


therefoze the Appointment during Pleaſure being leſs. than his 
Authozity, and not warranted by it, was votd. 


Aſton's Caſe. 


EM ' AN ? 
4 M-po'. 203. 


N Jndi#ment againſt a Juſtice of the Peace fo2 not binding tadifment 


over Offenders, charged upon Oath with a Riot, was 
quaſh d; fo2 that (uch Indickment lieth not. 


Roberts 


againſt a 
Jithice of 
Peace: 
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Award, 
Counrmdinn 
bound, that 

— an Infant 
ſhould tub- 
mit. 


Error to re- 
veiſe a Fine 
for Infancy, 
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Covenants 
for further 
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Divers Judg- 
ments plead- 
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Roberts and Newbold. 


Ebt upon a Bond fo2 ]Perfozmance of an Award,; it wag 
| objected, that one of the Parties to the SubmiMon wag 
an Jnfant, who cannot by Law ſubmit ; and (f no SubmiMton 
no Award, and Shower cited March 141. Rudſton and Yates, 
but the Court held, that tho' an Inkant cannot ſubmit, pet hig 
Guardian may ſubmit ko; him and bind himſelf, that the Jnfant 
ſhall perfozm the Award, as was done in this Cale: And Eyre; 
ſen. J. lald, that there are ſeveral Caſes, that the SubmiMon 
of an Jnfant is not void, but voldable, contra March 141. 


Tully H Ux' verſus Marwood. 


Rror to reverſe a Fine for Infancy. A Scire Facias was award. 
„ed againſt the Conuſecs, and the Sheriff return'd Scire Feci, 
and they made Default, nevertheleſs the Court would not grant 
Judgment without a $cire Facias to the Tertenants ; fo2 tho' not 
neceſſary in Point of Law, yet it is always rcquired by the 
Courſe of the Court, and was ſo ruled in the Caſe of the Lon 
Pembroke; and Holt Ch. J. ſaid, this Courſe came up ſince the 
Statute of Ales, ko; now the Conuſees are but Jnſtruments, 


Atkin and Urton. 


M o2tgago2 Covenants after Default to make further Aſu- 

rance, fo2 the abſolute ſure Making, &c. Hole Ch. J. 

ſaid, the further Aſſurance muſt be abſolute, becauſe the Eſtate 

is to be abſolute; but this ſhall not oblige him to releaſe his E- 

quity of Redemption; and he ſaid a CUarranty is not to be in- 
ſerted in ſuch further Aſſurance. 


Shower moved to quaſh an Jndictment, the Caption being ad 
Sefſion' tent' per Adjournament', not ſaping when they began, no? 
whence adjourned, $cd non all', fo2 this is the common Fon, 
and well enough, 


Holt Ch. J. ſald, It an Erecuto2 pleads diverſe Judgments, 
and there ig a Ocfault in one, tis naught ko the UUhole. 41 
Judgment binds the Executoz becauſe of the Goods, but doth 
not bind the Goods, There are ſome Caſes, that an Executo? 
may plead a Judgment upon a Debt by ſimple Contrai in his 
own Time againſt a Debt upon a Bond; but J never took that 

2 SY 
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Kirkham and Wheeler. 


[ Ebt qui tam againſt an Attozney of the Common Pleas, bes of eci- 
on exerciſing the Office of Ander Heriff longer than one 

Wear: De pleads his Puvilege, and it was allowed; the Court 

(aid it would be otherwiſe in Caſe of an Jnfozmation, wt Debt 

qui tam ts perfectly the Suit of the Party, tho' the Att@ney-Ge- 

neral map Notced fo? the King, if the y rflenſe of become No Defence, 
nonſutt. Note, De was admitted to plead to the Juri8diction 

without making Ocfence; contra 1 Inſt. 127. b. 


Wild verſus Villers. 


3 in Court of Ely removed by Certiorari. Serjeant Fcanchiſcs. 
7, Wright demands Conuſance foz the Biſhop of Ely, being *'2c<<%inge 
a Royal Franchiſe, and Stone had a CUarrant of Attoznep fo? ing Conu- 
that JPurpoſc : Holt ſaid, there muſt be a new Declaration in acc. 
this Court, and then, after the Dekendant's Appearance, the 
Conuſance is to be demanded, fo2 the Defendant map counter- 

picad the Conuſance ; but if he will not appear, pou have a Pro- 
cedendoz we muſt have a Roll made of it, that the Court be pol⸗ 

ſelled, then we appoint a Day upon the Roll; and it you do not 

hold your next Afliſe you loſe your Conulance, tis a Continuance 
Dilcontmuance] of pour Plea, Day was given to ſhew Cauſe 

why there ſhould not be a Procedendo. 


» 
Monger s Caſe. 


T DE Court denicd to grant a Certiorari to the Old Baily, No Certiors 

| ſaping, they never do it, becauſe the Judges ſit there. % % 
et Quare, how this Court can legally take Conuſance of Pꝛo⸗ 

| ceedings there without a Certiorari, the Old Baily being another 


_ and poſſeſs'd of their own Reco2ds till remov'd by Certio- 
rary, &c. 


DE 
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Wickily Hal werſus Strut. 


A ralty, the Ball map be ſued there upon this Recogni- 
Jance in their own Court; contra 4 Inſt. 13 5. (and a 


Boil in the P'. Holt Ch. J. Where one gives Ball in the gomt 
Pꝛohibition denyd). 


Proberts aud Edmunds. 


Death of the E in Fact aſſigned, that the Plaintiff died befoze the 
vane be L Judgment, but the Judgment was affirmed niſi, &c. And 
Vide the lace HOIt ald, he was not well ſatigficv with the Caſe of Dove and 
Scatute. Darcen. Sid. 93. fo2 there ſhould be a Scire Facias againſt the 


Crecutozs 02 Avminiſtratozs; and the Truth will appear upon 


the Sheriff's Return. 
2 Walton and Spark. 
Bond to fave 
a Pariſh 
harmleſs, as Ebt upon a Bond, conditioned to ſave a Pariſh harmleſs 
1 from John Goſlin, his CUife and Childzenz the Defendant 


Children; Pleaded, that the Pariſh was not damnify'd, &c. The Plainttff 
one of che replies, that Joſeph Gollin (Son of the ſatd John) became 002, 
sang and that two Juſtices made an O2der, that the Parich ould pay 
has Children, 2$, per Meek fo2 the Maintenance of Joſeph, his Wife and 
and ben be. Childzen, and by Airtue thereof the Overſeer, 14 Septemb. = 
| pat 


comes Poor, 
&c. 4 


nr YT wa war * 


—_— ———— 
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paid 28. fo; one CUeck then paſt, and that 8 d. Part thercof, 
was fo2 the Maintenance of Joleph. The Dekendant rejoins, . 
that Joſeph was able to maintain himſelf” abſq; hoc, that 8 d. 
was paid foz the Maintenance of Joſeph, whereupon the Plain 
tiff demurs. And it was reſolved bp the Court 
1. That this Traverſe was immatertal; foz a Traverſe ſhould — 
be alwaps- of ſuch Part, as, if found fo2 the Defendant, would 
deſtroy the Plaintiff's Aion. Vaugh. 8. Here the CUtfe and 
Childzen of Joſeph are Part of his Family, and Relief fo2 them 
is Relief fo2 him, foz he is bound by the Laws of God and Na- 
ture to pzovide ko them, aud therefoze he might become impo⸗ 
tent by the Charge of his Childzen: Jf Joſeph were dead, the 
CUife and Childzen are not within the Bond. Holt Ch. J. ſain, 
that (f a Man marries a Gzandmother with whom he hath any Note. 
Cſtate, and ſhe dies, he muſt maintain the Gzandchildzen, tho 3, 
the Relation be determin'd. : — — 
Bulſtr. Gerard's Caſe, and the WMoꝛd Childzen in the Sta-. Grondebil- 
tute is extended to Gzandchildzen, becauſe there is the ſame na- 4% 104 5% 
tural Aﬀection ; but not (o here where the Circumſlances of the Grandfather 
Man were the Inducement, but it may include Childzen bozn af. % Lw. 
ter war da. | 
2. The Traverſe is too narrow, fo2 if 6 d. had been foz Joſeph, Traveſc too 
02 1d. the Bond is fozfeited. Dyer 115. Inſt. 282. 1 Saund, e. 
269. Osborn and Rogers, and 312. Rex werſus Kilderby. 1 Bulſt. 
116. Yelv. 225. Newhall verſus Barnard, And Holt noted the 
DOiference between the Caſe of Daks. Inſt. 282. And the Caſe 
of Osborn and Rogers, fo? in the latter the Plaintiff mas to reco- 
ver Damages pro tanto, but in the fozmer, the finding fo2 one 
Dak goes to the whole Fozfeiture of the Bond, and (ſo would 
any leſſer Sum have dane here; but he that pleads an O2der to 
allow 8 d. cannot give in Evidence an Ozder to allow a leſs 
Dum, ko; it is an entire Thing, and theretoze Hole ſaid the Oz. Order to be 
der ſhould be traverſed, as ſet fozth, and not like the Caſe of the .“ 
Daus, where Waſte oz not Ulaſte is the Subſtance. 
And whereas it was objeded, that the Juſtices could not Juices Or- 


make (ſuch Oper fo; Papment of a certain Sum weekly; the. 
Court ſeem'd to be of the ſame Opinion, but ſatd they do it all 
over England, & Communis Error facit jus; but however, that 

is not now the Queſtion, fo2 if the Pariſh paid it, it is a good 
VBeeach ; and then the Bzeach being well alligned, the Averment 

of the 8d. (which led the Defendant aut of the Clay) is Sur 
pluſage and Nugatlon. FR 


Judicium pro Quer”. 


12 WT 


_ - 4 * 
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Sir Philip Egerton's Caſe. 


6636 
„ 


Nonſuit on E bzought an Action againſt the Collet02 of the King's 
ar by Tar, who bzought it down to Trial by Pꝛobiſo, and 
o, there the Plaintiff was Nonſuit ; and now the Defendant moved 
fo: Coſts in triplo. Note, The Judge could not certify in this 

Cale, that the Defendant was ſued as Colledoz, becauſe the 
Plaintiff was J2onſutt befoze Evidence. 

Holt Ch. J. Jt muſt appear then by Affidavits, and there 

muſt be a ſpecial Entry; quia ſuper exam apparct Cur', &c. 


Quzre, It it did not appear by the Reco2d. 


, 5 e a 2 
— . 7 ˙‚—“˙²ʃ—˙—tN—̃ WT II 
N 
2 
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Williams and Cary. 


Caſe by Exc. 33 fo2 an Executo2 againſt the Sheriff foz a falſe Return, 
h _ viz. that he had levied 201. and had Goods in his Hands 
falſe Return, tO the Clalue of 40 1. whercas the Goods were in truth wozth 
1 311. Clerdict Pro Quer. Und now upon a Motion in Arreſt of 
Goods, Kc. Judgment. 
"> 19: 5 BOY Northy obſccted, that the Action lies not foz an Executoz by 
_—_—: the Stat. 4 b. 3. de bonis Aſportatis. 'Tis true, an Executoz 
| may have an Ejectione firmæ fo; Recovery of a Term; ſo Ra- 
viſhment de Gard, and Quare Impedit, but here 'tis a meer perſo- 
nal Tozt and nothing taken from the Teſtatoz; and he cited 
1 Roll. 913. Spurſtow and Prince. 

Herring contra, That the Stat. de bonis Aſportatis is always 
extended by Equity. 5 Co. 27. Ruſlel's Caſe. An Executoz 
bought Trover. Sid. 83. An Executoz may bing Debt upon 
the Stat. 2 E. 6. fo2 not (cetting out of Tithes per Twiſden. 
Hob. 207. Speak werſns Richards, that where the Sheriff levies 
Money upon a Fi. Fa. the Plaintiff hath ſuch an Intereſt therein, 
that he may releaſe to the Sheriff befoze the Return of the TUrit. 
2 Cro. 73. Ayr verſus Ayden. 2 Saund. 47. Wilbraham verſus 
Snow, that the Sheriff map bing Trover of Goods taken in 
Execution. De ltkewiſe cited the Caſe of Perkinſon verſ»s Gil- 
ford. 1 Cro. 539. Jones 430. S. C. That an Aﬀton of Debt lies 
againſt the Erecutozs of a Sheriff fo2 Boney levied upon a Fi. 
Fa. being a Duty veſted, fo2 the firſt Defendant was diſcharged 
of ſo much as waz levied by the Sheriff, and therefoze the She- 
riff's Crecutozs muſt an{wer fo2 tt. Jn the Caſe of Maſon ver- 

By Executors ſus Dixon. Jones 173. and Latch. 167. The Court was divi⸗ 

_ * ded, whether an Erecuto2 could maintain an Acklon againſt the 

{pe Dberiff fox an Eſcape upon meſne Pꝛocels in the Time of the 
Teſtatoz, but Jones there tnclined, that it would lie in Caſe of 
Elecutton. | 


0 Holt 


— — 


— u—¼- 
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Holt Ch. J. Indecd tis eaſter to maintain an Action againſt 
an Executo? than ko; an Executoz, but it was reſolved in the 
Caſe of Perkinſon and Gilford, that the bare Levping of Monep 
by the Sherift, without returning the Crit, intitles the Party 
to hig Action of Debt; now the Giving an Acton of Debt where 
Caſe lay befoze, both not intitle the Exccutoz moze than befozc; 
ſo the Queſtion is only, whether Caſe would lie upon the Stat. 
de bonis Aſportatis: There is a plain Diverſity between the Caſe 
upon meſne Pꝛocels, which is mecrip perſonal, and doth not go 
to the Right, and this Ca'e upon Execution, which affets the 
192operty of the whole Debt. Then Goods are taken upon a 
Fi. Fa. the Pꝛopertp is dtbeſted out of the Dekendant; but if the 
Sheriff returns nulla bona, both Parties are concluded and c 
(topped, and thereby the Pꝛoperty is reſtozed to the Defendant z 
and as an Action would lie in that Caſe, ſo here in the pzinctpol 
Caſe, it being found by (Jerdi#, that the Goods were worth 41 l. 
over and above the 401. tis plain he return d quoad reid. nulla 
bona. And J concetve, that the Executoz may maintain this 
Action, fo? it is within the Equity and Reaſon of the Statute, 


and almoſt within the Wozds, and tis ſtronger than where the 
Body is taken. 


Judicium pro Quer', niſi. 


Nota, It muſt be intended in this Caſe, that it was proved 
to the Jury, that the Sherift acted corruptly, and might 


then have had more Money for the Goods, elſe (it ſeem- 
eth) the Action licth not. 


St. John and Campbell. Vide ante. 


In Barth. Shower moved to amend the Demurrer to the 8 
Demurrer. 


a Diſconti- 


Holt Ch. J. That were by amending the Recc2d to being a No Reolesd. 
Cauſe into Court, which is now out of Court, foz it is a Diſcon- e 4. 
tinuance. Then Sir Barth. Shower p2ayd a Repleaver. 


cCOontinuaiice, 
Holt. That cannot be after a Dilcontinuance. (Northy, Tis 
all upon Reco). 


Sir Barth. Shower. J hope. we map diſcontinue without 
Coſts. 


Holt. There is no Coſts upon a Diſcontinuance in Law; o. mo 4 
therwiſe where you diſcontinue by Leave of the Court. 


tinuance in 
Law; contre, 
if by Leave. 


Te 2 Rex 


324 Termino Paſchæ. 


Rex verſus Chaplin. 


Juftices can't IAſtices made an Over, that an Appzentice (whole Maſter was 

Avprencice. J Dead) ſhould ſerve the Remainder of his Time with his 

Pot. . Maſter's Widow s ſecond husband: And upon Motion the Oz. 
der was quaſhed, fo2 the Juſtices have nothing to do about turn. 
ing over an Appzentice ; and tho' he applyd to them, that could 
not give them a Jurisdiction. 


Wood and Hill. 


Spiritual Here was a Libel in the Spiritual Court againſt Wood, 
. ag School maſter and Recto2 : And a Pꝛohlbition was 
„to depii- granted as to the Examination of any Matters relating to the 


viog » Otlice of School-maſter, ko; when the Biſhop hath once granted 

dale bis Licence, he hath erecuted his Authozity (eſpecially in this 
Caſe where the School is of the Foundation of Queen Eliza 
beth, and the King's Chancello2 is Cliſito?) but they may pꝛoceed 
upon the Article againſt him, fo2 being dzunk, &c. which is con- 
tra bonos mores. 


Rex werſus The Mayor, Commonalty, and Burgcſſes 
of Colcheſter. 


Mandamus 2 having made a Return to a Mandamus, neither ſigned 

3 noz under the common Seal. Coniers moved, that it 

turn'd, but might be ſigned, and cited Mo. 548. Scrogs verſus Spencer. 

neither ſign'd Holt (atd, Jt is uſual fo2 the Mayo? to ſign it (tho' not legal- 

nor tealed- 1p neceſſary) therefoze let him ſign it. Nota, Per moy, the Caſe 

Ante in Mo. only requires the Name of the Dffice, but neither Chyil- 
tian noz Surname to be ſubſcribed, 


Hains and Hughes. 


In Treſpifs, Reſpaſs fo2 entring his Cloſe and cutting his Cable, where- 

- 438 by he loſt the Ale of his Boat; 2 d. Damages were gt- 
ſuns Judges ben by the Jury; and now it was moved, that there might be no 
Certificate, WOE Colls. But Holt ſaid, Fozalmuch as the Judge doth not 
certify upon 43 Eliz. c. 6. that it was a frivolous Aiion; and it 

is not within the new Statute (ſemble que il intend 22 & 23 

Poſt, . Car. 2. 9.) the Plaintiff muſt have his Coſts ; but it were other- 
wile if the Aﬀton were fo2 Bzeaking the Cloſe and Cutting his 


Rails, fo? they are ſix'd to the Freehold. Batteries are en 
4 n 


r 
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in 43 Eliz. and therekoze it ſeemeth the latter Statute was made 
to ſupply it; but it muſt be intended of ſuch perſonal Actions, 


where the Judge can make fuch Certificate upon the Nature of 
the Thing. 


Rex verſus The Pariſh of Trinity in Exeter. 
Belvin's Caſe. 


Uerſeers of St. George's are to remove, and they of Trini- Poor's Set- 
ty to receive, and an Owder was directed to both Pariſhes **=*** 
to remove and receive, and therefoze quaſhed, fo2 it is entire: 
And tho' Prat ſaid, here is a good Judgment, that they were laſt 
legally ſettled in Trinity Pariſh, yet the Court anſwered, that 
was but the Opinion pf the Juſtices, and the Foundation of 
their Judgment, Which is, that he be removed, &c. 


An Overſeer was indicted, quod cum ſuch an Omer was made Overſeers 


he had dilobey d it, and now Grove moved to quaſh it, fo2 the "vey 
Jncertainty of the quod cum; but Holt ſaid it was well enough n Olde, 
by TTlap of Recital, he confeſſed he had known an Onder quach d & quod cum, 


(02 that Exception, but 'twas always againſt his Opinion. Les 61% 


Lampton and Colingwood. 


Kro; in Fact coram vobis upon a Judgment in Scire Facias The Merits 
, againſt the Ball; the Scire Facias ſuggeſted, that Lampton 2 
ſurvived, whereas in Fact the other ſur vived: But per Cur', the Suit not a. 
C(Urit of Crro2 lieth not in this Cale, koz the Merits of the 4gooble for 
Cauſe 02 Foundation of the Suit cannot be afligned foz Erroz in bg 
Fact, but only Miſtakes in Fact, pendente placito, which might ,b 
hinder the ]Nocecdings, as where an Jnfant appears by Attomep; vb" Que: 
But this being the very Giſt of the Aﬀton, the Party can be re- 
lleved only by Audita Querela. And tho' Northy urged, that a 
CUrtt of Erroz had been allow'd fo2 the Bail, where there was no 
C1. Sa. againſt the JI2zincipal; and fo2 that cited 4 Leon. pl. 76. 
Hunt and Gonnel, and pl. 99. 3 Cro. 730, 733. Pet Holt ſaid, Executor to 
he did not appꝛove thoſe Caſes, but peferred the latter Authozity %, — 
of Barcock verſus Thomplon. Sty. 281, 288, 323. Roll. 309. S. C. Devaſtavic 
And afterwards the Plaintiff bzought his Audita Querela in the tuin d. 
pzincipal Cale; and tho' he was an Erecuto2, pet becauſe a De- 1 
vaſtavit Was return'd, he wag held to Spectal Ball. 


Per Holt. The Attoznep-General cannot ex Officio, enter a Ne Nen 


rol. to an 
Non prof. to an Ttifoymation without a CUarrant foz that Pur⸗ — 
poſe from the Crown, ſans Warranc 


from the 
Rex Crown. 
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Rex werſus Lammas. 


| Sheriff le- None moved, that Juſtices of the Peace made CUarrant to 
. a Conſtable to levy a Fozkeiture upon the late Statute a. 
by the Con- bout Low-CUines, of the Defendant's Goods; the Money wag 
ſtable. levied by the Conſtable, and afterwards the Conviction was re. 
moved hither and affirmed, and thereupon this Court iſſued 1329. 

ceſs to the Sheriff, who now thꝛeatens to levy it again. Holt. 

No Audita (Tlhat can we do? J think you may plead it, tho' there be no 
_—_— Scire Facias, foz there can be no Audita Querela againſt the King, 
King. Con- Then Northy moved to quaſh the Conviction, being after Non 
vietion e. Cul' pleaded and returned Engliſh. Sed non all”, to2 'tts a ſpeciat 


turn'd in 


Englih. Authozity, &c. Adjournatur. 


Term. Sanctæ Trin. 
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Smith and Butler && Ux'.. 


1 accoꝛding to the Paper Act in eight Days, we mult 
examine the Matter in Court and make a Reco2d, 
and give Judgment: 'Tis a Queſtton, whether com- 
mon Vall muſt be filed within eight Days after the _ = 
( urned, 


Time for Ap. H' Ch. J. There Appearance of Bail is not put in 
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turned, 02 after tis returnable; we'll hear the Defendant, but if 
he will not appear, we'll pzoceed by his Default, 


Cheſhire moved fo; an Attachment againſt Broad and others, Þilifs may 
fo! Breaking into a Room with Uiolence, &c. to arreſt one 15% 4 4 
james Barry Eſq; who then lay ill of a Fever. reſt, not 
Holt. Jt appears the Bailiff found the outer Doo2 open, and outer. 
then he map open the inner Doo2; and tho the Defendant was 


ill, J do not know that gives him any Protection. (Quzre.) 


The Mayoz and Commonalty of New Sarum failed to perfozm on Mands- 
an Award, which was made a Rule of Court by Conſent, &c, mu. o Cor⸗ 
and Gold moved for ſome Remedy againft the Cozpozation. Yi! 
Holt Ch. J. I the Bzeach could be fix'd upon any particular P<t-vlcers 
Perſon, we'll attach him, as where a Mandamus is direted to a *. 


Coppozation, and any particular Perſon be in Fault, we grant an 
Attachment, &c. 


4 Mod. 409. 


St. Leger and Pope. 5 Mod. 1, 4. 


Suk 144.404, 


497. 

Rro2 of a Judgment in C. B. in Debt fo2 1071. 105. in the eve on 
E Debet & Detinet, the Plaintiff declared, that 8 July, 91. Wager: 
the Platntiff and Defendant were Playing at Back-Gammon, 
and a diſpute aroſe, whether one was bound to play the Man he 
touch'd? whereupon the Plaintiff and Defendant laid a Nager 
of 100 Gutneas, and whereas the Oefendant by Writing ſealed 
did acknowledge the ſatd Mager, and bound himſelf to pay 100 
Guineas to the Plaintiff, if the Groom-Porter thould give Judg: 
ment againſt him, and ſaps, the Groom-Porter gave his Judg⸗ 
ment againſt the Defendant, in caſu illo, &c. The Defendant Stat. of G.. 
pleaded the Statute againſt exceſſive Gaming; whereupon the —_ plead, 
Plaintiff demurred in C. B. and Judgment fo2 him. 8 

Holt Ch. J. (aid, that Gutneas were coind at the King's Pon. 
int fo2 208. fo; there was a foꝛmer Coin called an Unit, which 5% . 
was advanc'd by Pꝛoclamation to +1. 15. 4d. and the Guinea *?” 
wag coind at 18s. 4d. leſs. But Eyres (en, J. ſald, that he 
did not underſtand, that any Clalue was put upon them, there 
having been no Pꝛoclamation; tis but a kind of Medal Coin, 
and the common Clſage only gives the Clalue. 

Holt (atd, De knew not how to underſtand nummos, called How to de- 
Guineas, it had been better Pecias auri, vocat. Ouineas, But d, for Gui 
it was agreed by all, that taking them as a fozeign 02 medal or C@ 
Coin, having no certain legal Malue, then the Plaintiff hath his 
Clection, whether he will declare in the Detinet fo2 the Guineas Rafal 158. b. 
in Specie, 02 in the Debet & Detinet fo2 the Clalue in Engliſh Vol. 135- 
Money ; but Northy urged, and the Court agreed, that in that 
Caſe there muſt be a Default in Payment of the kozeign oz medal 


Coin 


ä — — 
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Coin in Specie, befoze the Party can bung Debt in the Debet & 
Detinet fo2 the Ualue, fox which Purpoſe he cited Popham 2b. 
Deed refer. 1 Cro. 515. Bains and Brighton. And Holt held the Declaration 
ingieo » Wris (ft fo} another Reaſon, fox the Deed (Declaration) ſays there 
et wits @ Mager, and that it was put into Criting by the Nameg 
made Pert of A. B. and C. and upon that CAriting it was (ſubmitted to the 
the le, Stoom Porter; nom the Deed leading and referring to that, the 
JOtwirrerff ongxht to have ſer fozth the Pur pon of that in his Cale, 
tho' it need not be produced; tis true, upon an Aſlumpſit to do a 
Thing contained in a TUriting, J may charge a Yan fo? not do, 
ing the Ching it ſelf, kon tis au by Parols but here tis by Deed 
under Sem, which refers to the Writing, elſe tis a different 
Cate. So thete is a Diſferente beturen an Agreement between 
A. and B. unver their Hands, to convey Lands in D. and a C6: 
venant to perfoym what the Agreement contained in a certajy 
Cariting, whith is tos conveying Lands in ÞV. fo: there Cone, 
nant lieth not fo2 not conveytng the Lands, fo2 that is nat the 
ſame Covenant. Pere the Defendant by his Deed acknowledg. 
eth a Mager, but non conſtat, that tis this CUlager ; (ſo there 
Wants an Averment, and that ts made a Part of the Deed, 
Averment. Which (ſhould have come in by Tap of Averment as a Thing 
ertrinſecal, and fo2 theſe Reaſons the Judgment was reverſey, 
Jt was agreed, that if the Cale was within the Statute a- 
gainſt Gaming, the Defendant might aver again his own Deep, 
2 Cro. 253. 2 Sid. 88. 


P.ohibitiin Per Holt Ch. 7. A Pꝛohidbitton lies to the @diniralty, even 
cone Av tn the Cate of a Suit fo armer g Wages in Point of Lam; 


for Seamens but the Court namiiy induigeth the Seamen. 
ayes, Vide 


ante, 


m: Tis ulual, when an Jnquifition of a foxctble Entry is quaſhen, 


F6:cible En. to grant a Re-reftttution; but the Court ts not bound to do it ex 


tries diſcre- merito juſtitiæ. 
tionaty. 


Rex werſus Halford. 


Indiftment as indicted, that he being a fit Perſon, &c. was tali die 
— rh . elefted to be Conſtable, and afterwards, &c. had Notice, 


the Office of but from that Day to the Time of the Indicment non luſcepit, 


Conſtable, & c. (ed totaliter neglexit, &c. 


ne Pemberton moved to quaſh the Judictment, fox that he was not 


Summons. lummoned to appear befoze a Juſtice of the Peace to take the 
Oath, &c. and cited Brig's Caſe, Allen 78. | 

Two Juſtices Holt Ch. J. By the newDtat. 13 & 14 Car. Two Juſtices of 

Condes + the Peace map make a Conſtable in Default of the Leet; but 


Defaule of then they ſhould iſſue their Uarrant, ſignifying that he was elefed 
the Lect. 3 Con 
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Conſtable, and requiring him to take the Oaths, Kc. Quaſh d, 
niſi. 


By the Information of Mr. Danvers. 


Caſs hapned, when J wag abſent, that a Defendant being „ Pine: 
committed to the Marſhalſea fo: CUant of Ball, hog yy 


| upon Procet, aftet 
melne Pꝛoceſs, and afterwards the Plaintiff having obtained Judgment, ; 
Judgment agatuſt him, he continued in Pyſon (the Plaintiff not e, Wa ot 


pꝛaping him to be in Execution) the Defendant brought a tit Pint not 


of Errozz And two Terms being paſſed pending the TUrit of Ex: dove him 


on the Defendant cauſed a Stranger to go as an Attomey to , fe, 


ion) bein 
Thacker the Clerk of the Bails, and to file Common Ball, and — 


pocures Thacker's Certificate, which being brought to the Mar- Tack gas 


| Common Bail | 
ſhal, he Diſcharged him of Courſe, fo2 that he was not charged gu 419 cer. 
in Execution within two Terms, and ſo the Defendant got =, #00 is 


looſc: The Defeudant's Attomep was examined, who declared A 
he did not file the Common Bail, and it appeared a ſtrange 


not being 
Name was centred with the Clerk of the Bails, Hole Ch. J. at 844 n 


firſt thought, that the Marſhal ſhould not have diſcharged him ede aa 
without a Superſedeas, and to that Dpinton Aſton Secondary Terms. 
ſeemed to incline; but Sir Sam. Aſtry (ald, the conſtant Pꝛadice 
was fo2 the Parſhal to diſcharge the Puſoner upon ſuch Certifi- 
cate of Common Bail (he not being charged in Execution with- 
in two Terms), Holt ſald it would be neceſſary to make a new 
Rule, fo2 otherwiſe any Puloner after Judgment might bzing 
a CUrit of Erroz, and after two Terms file Common Ball, and 
procure ſuch Certificate (the Clerk of the Bals not knowing 
of the Tlrit of Erro2) and ſo be diſcharged, and ſaid he would 
conſider of it, that the Pꝛadice might be altered. 

Jt was ſaid in this Caſe, that if a Defendant be committed wy 
upon meſne Pꝛocels; after Judgment, the Plaintiff ought to J“ 
ask the Marſhal, whether he hath him in Cuſtody; otherwiſe it on ene 


is, where after Judgment the Defendant renders himſelf in dif. Foce, and 


where after 
charge of his Bail; fo2 there it ſhall be intended, that he is in —— he 


Cuſtody, and if he be not, it is an Eſcape in Judgment of Law, endes in 


even befoze the Plaintiff hath pzay'd him in Execution, nay er" dag 


Ward and Everard. 


1 The Dekendant made Conuſance, that Sir Robert Conne.“ 5 
Car granted an Annuity of 1001. per Annum to five Per- - bogs ; N 
ſons, habend. the ſaid Annuity ok 100 J. to them and their Al. 
ſigns reſpectively, viz. to each of them 20 l. yearly, and if one 
die, then to be paid cqually to the other four; and lo if another 


Uu die, 
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die, then to the Thzee ; and When it comes to Two, then no 
Tenants ia SUrvivo2 to be between them; and if the Annuity ſhould be un, 
Common, pald fo} ten Days, then to be lawful ko; them reſpectively to enter 
_ and diſtrain; and ſets fozth, that the Five being ſo ſeverally ſeiſed, 
thzee died, and foz the Arrears in the Lives of the Thee, and 
after their Death, he made Conuſance, &c. The Plaintiff in 
bis Replication ſets fozth an Ac of Parliament, that all Things 
done by Sir Robert Car after the Pear 1639. ſhould be void, 
and that this was ſo, upon which Iſſue was taken, and found foz 
the Avowant upon a Trial at Bar ; yet now Judgment was ar- 
reſted, and the Defendant ozdered to replead and avow de novo, 
fo? 
II bendum I. Jt was adjudged, that the five Gzantees were Tenants in 
— pm Common; and tho' the Habend. be firſt of the firſt of the whole 
100 J. pet the ſubſequent viz. diſlributes it. Aud Holt (aid, he 
knew not why a Videlicet might not make a Severance as well 
as the Habendum, but here 'tis in the Habend. the Caſe of 
Stutely and Butler in Hob. is not determined, tis but Lozd Ho- 
bart's own Argument, and the very Point of the viz. is other: 
wiſe repozted in Moore 880. 
2. The Appointment of the Survivozchip doth not infozce a 
Jointenancy, fo2 this is a Rent de novo, which the G2antoz 
map make to riſe and fall as he pleaſeth, fog every UMartation from 
the ozdinarp Rules operates as a new Gant. 
Conuſance 3. That the Arrears do not ſurvive, but muſt go to the Exccu— 
wood tor. to2g of the Party deceas'd, and therefoze the Avowzy is ill; and 
likewiſe becauſe it is joint fo2 the Arrears in their own Time; 
and tho' a Conuſance may be good fo? Part, Hob. 133. Howel 
verſus Sambach, pet here, they being Tenants in Common from 
the Beginning, the Whole is bad. 


Nota, Juſtice Giles Eyres died 2 Junii, 1695. 


Read and Waldron. 


latent fuing FRro2 of a Judgment alter a Clerdi# in the Common 

den E., Pleas, 

no Entrance Ward aſſigned fo2 Crroz, that whereas the Plaintiff is an In- 

. any _ fant, and ſues by Prochein Amic, there is no Entry of the Ad, 

bc. Miſſion of the Prochein Amic, 2 Cro. 640. Simplon verſus Jack- 
ſon, Palm. 269. S. C. 2 Inſt. 261. and, to? the Fon of ſuch En- 

tries, be cited Hern 504. Aſton 413. Fitz. Nat. Br. 39. 

Holt Ch. J. at firſt doubted, whether the AdmiMon be neceſſa- 
ry in Point of Law, tho tis a Caution of the Court. The 
Court ſeldom admits a Guardian, unleſs the Jnfant be there in 
Perſon, but they map do it, and it hath been done: At another 

1 


Dap 


—ͤ— — 2 = —— — — 
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Dap he cited 1 Cro. 86. Yong verſus Yong. (Vide Het. 52. S. C. 
Hutt. 92. S. C. Jones 177. 8 C. where an Amendment was 
made in the like Caſe after Clcerdict ; To which Ward antiacred, 
that this could not be (upplyd by Evidence, therefoze not aided 
by the Common Law, no? yet by the Statute, becaule the Kecozd 
is impertect. 1 Roll. 796. pl. 29. The Wows any other Matter 
or Thing in Stat Stat. Car. 2. refers only to Faults of the Clerk; 
but this is not a Mil-entry, but a total Dmiſſion, and not a- 
mendable. 1 Roll. 208. 

Sir S. Aſtry laid. A Guardian is always admitted befoze a Gv-rdian, 
Judge, and that Avmiſſion carried to the Clerk of the Rules, who , 
enters the Rule; but the Court uſually cramines a Prochein how Aa- 
Amic. Then Holt (aid, if there be a Rule of Court in C. B. 'tig **4 
enough, their Rules ate entred in JIarchment-Rolls. 

Nota, A Precedent was read, Hill, 41 El. Rot. 417. where a Prottice of 
ſpectal Certiorari iſſued to certify the Court ok the Pzactice tn © 5 5-"tts 
C. B. concerning Admiſſion of Guardtans and Prochein Amies ; ; 
and twas certifyd, that they uſed to enter ſuch Admiſſions upon 
Reco2d (this ts (aid to be in Engliſh, in Hern) whercupon the 
Court would now be tnfo2med of the P2aﬀtice ſince; and it was 
certify'd (as it ſeemeth) that the Admiſſion was entred on the 
Iſſue Noll, which Ward ſaid would not do, and he pay d a Cer- 
tiorari fo2 the D2igtnal, and (aid a Certiorari had been granted 
to reverſe a Judgment in the Caſe of Web and Penton. But 
Holt ſaid, after in nullo eſt erratum pleaded, a Certiorari fg Certiorari . 
grantable only to affirm a Judgment, and not to reverſe ir, oz in nullo 
tis ex gratia Curiz, and the Court will not make an Erro2; and „rg 
tho ſome Caſes map be found to the contrary, pet he ſaid the oy to »f- 
Law had been Co ſettled fo2 all the Time he attended at the "07. "0" 
Bar. Judgment. 

Then Ward objeted, that in the Recozd of Niſi prius the 
Parties are (aid to appear per Attornat. ſuos infra Content”, 

1 in the other Recozd the Inkant appears per Prochien 

mie. | 

Northy ſaid, they appcar right in Bank, and tis but a Di. 0% Citing 
continuance. (2 Cro. 250. Car and Barker. Yelv. 97. Harrington . Paint 
verſus Lanſdown) which is cured per Stat. H. 8. after Clerdif. cuir, cirhe: by 

But per Cur', tis a void Appearance of the Plaintfff, and the 1 bete. 
Dekendant's Appearance only is ſufficient ; tis true, if the Ocken cou, 
dant had demanded the ]Ilatutiff, he might have been Nonſuit fo2 
not coming at firſt; but otherwiſe the Court doth not call him 
until the Jury are about to give their Uerdit, and not then nei⸗ 
ther but only fo2 his Advantage, fo2 the Judges of Niſi prius 
have Authozity to take the Clerdict without demanding the PDDlain⸗ 


tiff, and there is no Cntry of his being demanded, noz is it Cr- 
r02 if he be not. 


Affirmat. Judicium Niſi, &c. 
uu 2 Per 
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Plea amount- Per Holt. A Plea which amounts to the General Iſſue is not 
wk ro ae always good Cauſe of Demurrer, as if it confefſeth and avoid, 
eth. Jn Debt foz Rent a Releaſe is a good Plea, pet it 
—4 be given in Evidence upon the General Iſſue, & fic de 

imi !. 


Hue end Cry, In an Action upon the Statute of Due and Cry; the Venire 

= ag: facias muſt be de prox' Hundred'; and if the Acton be laid in one 

| Clill, pet it map be p2oved within any other Uill in the ſame 
Dund?ed, 


Strike and Dikes. 


Judgment a- Feme Covert bzings a TUrit of Erroz of a Judgment a: 
| +0 aw A gainſt herſelf during Coverture, and the Judgment was 

affirmed, becauſe ſhe might have pleaded it to the Aﬀton ; other- 
wiſe it the Bus band had joined in the TUrit of Erroz, 


Truſtee not @erjeant Darnel moved, that the Duke of Devonſhire might 
tobe join'd be made Defendant in Czetment to be jotned with the Tenant in 
nent ss De. Poſſeſſion, but the Court would not grant it, unleſs the Duke 
tendants 10. Htmſelf would deſire tt. fo2 that it appeared he was but a Truſtee, 


Lie ment, 


ſans Conlent. und the Defendant may ſhew a Title in any one. 


Coxal verſus Manucaptors de Colcrott. 


Habeas Cor- n a Habeas Corpus cum cauſa, the Cauſe was returned 
eV ay without the Body) viz. an Action upon the Caſe to the 
turn'd with: Damage of 1001. the Defendant appears and gives Ball upon 
2 — 81 the Habeas Corpus, the Plalntiff delivers two Declarations, one 
ppl”. in Trover, the other an Aſſumpſit (there having been no Decla- 
dant's Ap- ration below) and now, after Judgment tn the Trover and 
pearance- Scire Facias againſt the Ball, it was ozdered, that Pꝛoceedings 
(ould ſtay upon the Scire Facias agatnſt the Bail, fo the UCincer- 
tainty, tho' the Plaintiff made Oath that he intended to pꝛoceed 
on the Trover below. Nota, Holt ſaid, the Return of an Ha- 
beas Corpus uſually concludes, quod hac eſt cauſa captionis & 
detentionis, &c. where the Dekendant is out upon Ball, and 
tho' here the Cauſe is returned without the Body, yet that is 


ſupplyd by rhe Defendant's Appearance, and Bail entred here. 


1 Long 


— ä 
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Long and Kelfal. 


ER Cur, here the Dcfendant in Replevin pleads in A. On Ples in 
batement of the Writ, it is neceſſary foz him to make A. ee, 


vow2y per returno habend' ; fo; otherwiſe, 02 if ſuch Avowzy be n A 
inſufficient, tho' the CUrit be abated, yet he ſhall not have Ne. mv" bs. be 


have a Retuc— 


urn, no habendo. 


Hir John Darlſton verſus Hianſon. 


DE Plaintiff declares againſt a Carrier upon the Cuſtom Ceſc, and © b 9. 
ok the Realm, foz Loſs of Goods by his Negligence, a e. 
and likewiſe lays a Trover in the ſame Declaration: And now Carrier tee 
Cheſhire moved in Arreſt ok Judgment, that this Action ok the — = 
Caſe and Trover may not be joined in one Declaration, and 
for that he relpd upon the Caſe of Matthews and Hopkins. 
did. 244. 
Holt at firſt ſeem'd very clear, that they might be joined, 
becauſe the ſame lea of Non cul. gocg to the CUbole; and Nor- 
thy (aid, It is every Days Phzactice. 
Cheſhire ſaid, Jt is no certain Rule, that where the ſame 
Plea goes to the CUhole, Aitions of ſeveral Matures map be 
joined. Hob. 249. Bird verſus Snell. Ejectment and Battery 
were joined; and after a Clerdi# pro Quer. and intire Damages, 
as it ſcemeth by that Book, the Judgment was ſtaped: But as 
that Cale is repo2ten, 1 Brownl, 235. the Damages were ſeve⸗ Joinder of 
ral, and the Plaintiff releaſcd the Damages fo2 the Battery, and Act ons. 
had Judgment fo2 the reſt; but here the Damages are entite, fo2 
which Reaſon Holt then inclined to ſtay Judgment here; and at a. 
nother Dap he laid, he had look d upon his Notes of the Caſe of 
Matthews, which agreed with the Repo2zt in Sid. that Judgment 
was ſtayed fo2 that very Reaſon, becauſe they could not be joined, 
but he lald, that he ſlaw no Jnconvenience on the other Hand, 
and that the Plaintiff ought not to be held too ſtrait, 
Darnel and Northy pro Quer. cited a Caſe Trin. 24 Car. 2. 
B. K. Owen 02 Bowen verſus Lewis, where Trover and Acton of 
the Cale were jofired; and upon Inkancp pleaded per Cur. the 
Actions map be joined, tho it might have been a Queſtton upon 
Demurrer. 3 H. 4. 13. Debt and Detinue were joined, Bro. 
Joinder in Action 97. Sid. 223. Wright werſus Berle. (But 
Holt latd, that Kepo2t of that Caſe is no Authozity at all.) 
Holt ſaid, that to an Aktion koz a Meglec, they did not an⸗ 
tiently plead not guilty, but anſwered ſpectally to the Meglect; 
but the modern Plica of not guilty is well enough, becauſe the 


Neglect 
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Special Al- 
ſumplir - 
gainlt a com- 


mon Carrier 


Touts femps 
prift not 
pleadable af- 
ter linpar- 
lance, 

a (Cio 617. 


. 
Lutw, 227. 


Tender and 
Reful-l, 16 


Plea in AL. 


ſumplſir. 
Ven. 322+ 


o 


„ K Grants 
an Othceof 


Freehold ro 
CONMUNENce 
in tuturo, 
not good 


Neglect ſeems to be an Affirmative. Debt upon a Bond, ſim 
ple Contrait, and fo: Rent, may be all joined in one Pracipe, 
tho' the J\ſues be ſcveral ; but in an Actton of the Caſe they are 
ſeveral in the Dziginal, and tantamount, as if ſeveral Prxacipe's, 
tis range that Debt and Detinue ſhouid be jofned, becauſe they 
require ſeveral Pleas and (everal Iſſues; pet, upon the bole, 
the Court ſeem'd to incline fo2 the Plaintiff, 

dad adjournatur, 


Nota. Per Holt, One may turn an Action againſt a common 
Carrier into a Special Alluwpſit, (which the Law implies) in re. 
ſpcit of his Dire, viz. that in Confideration of a Sum to be pald 
he undertook to carry, &c. 


Broom and Pine. 


Ndebitatus Aſlumpſit, the Defendant tmparls, and afterwards 
pleads a Tender & touts temps priſt, in Bar of the Action. 

Holt Ch. J. The Caſe in Dyer 300, is good Law: A Ten- 
der is not material in any Cale but where there is a Penalty. 
Jn Debt upon a ſingle Bill, 02 koz Uent, the Platutiff declares, 
that the Defendant hath not paid him licet ſ.epius requiſitus, the 
Defendant may plead, that he was always ready, and (till is rea- 
dy, and pꝛap Judgment of Damage, then the JIlaintiff (ik he 
will have Damage) muſt reply and ſhew a ſpecial Requeſt, 

A ſpecial Requeſt (cn le Nar. come jeo intend) is, as Hob. 
ſaith, a Matter alledg'd out of Time, and need not be regarded, 

Touts temps priſt after Imparlance is a Contraditton. Cen⸗ 
der and Refuſal is no Plea in Aſlumplit, but the Defendant muſt 


pay the Plaintiff when heil have ft. Indeed a Tender may ex- 


cuſe from Damages fo2 the Delap, but not as to the p2incipal 
Damage. 
Judgment pro Quer” 


Rex verſus Kemp. 


Pon a Scire Facias to repeal a Patent, the Caſe upon De- 
murrer appeared to be, that Ring Charles Il. granted 

the Office of Searcher of the Þo2zt of Plimouth to John Martin, 
during the King's Pleaſure; and afterwards by another Patent 
recites that Ozant, and Grants the ſame Office to William Fryer, 
habend. from and immediately after the Death, Surrender, 02 
Forfeiture of the Citate granted to Martin, fo2 the Life of Fryer. 
Frycr (urrenders his Patent; and, in Conſideration of that Sur⸗ 
render, the King grants the ſame Office to Henry Kemp, from, 
and after the Death, Surrender, Foztciture, oz other Determi— 


l nation 


g__—_— 


Anno 5 Will. III in RR 


TEL 


nation of the Eſtate of Martin, fo2 the Life of Henry Kemp, 
and from and after the Death, Surrender, oz Foxeiture of Hen- 
iy Kemp, and alſo of the Eſtate to Martin, 02 howſoever clſe it 
could come to the Þauds oz Diſpoſition of the Ring, his Helts 
02 Succeſſozs, then to William Kemp. | 

And the main Queſtion was, whether the Gzant to Fryer was 
void, fo2 if that were void, then Kemp's Ozant (tn Conſideration 
of the Surrender of Frycr) would be void alſo; aud it was ar 
gued on ſeveral Days by Pemberton and Gold, Secrjeants, and 
Sir Barth. Shower, fo2 the Ring, that Fryers Patent was void, 
becauſe an Eſtate of Freehold in the Office could not be granted 
to commence in futuro, eſpecially in ſuch a Manner, after the 
Death, Surrender, 02 Foxfeiture of the Tenant at Till, whoſe 
Eſtate (as was urged) could not be ſurrendzed oz fozfeited, and 
might be determined otherwiſe, without either Death, Surren, 
der, 02 Foxfeiture, ſo that the King was deceived in his G2ant. 

But jt was argued by Levinz, Sit Thomas Powis, and Nor- 
thy, koz the Dekendant, and reſolved by the Court (after great 
Deliberation, the Cauſe having long depended) that the Gzant 
to Fryer was good, tho it be not to commence upon any Deter- 
mination of Martin's Eſtate; but only by Death, Surrender, oz 
Forfeiture, fo2 Death is certain. An Eſtate at Till in Lands 
between common [perſons is not ſurrenderable, fo2 their needs 
no ſuch Fozmalitp; but where the Ring Gzants an Office at 
Mul, 'tis not in the Power of the Gzantee to determine His E- 
ſtate without Surrender; tis not at the CUiill of both Parties; 
but if he refuſeth to hold and execute his Office, he is lincable: 
Do Hale Ch. J. of this Court ſurrendzed that Office. which he 
held at CU, elſe the King muſt have declared his Pleaſure un- 
der the Gzeat Seal; ſo that it is pzoper cnough, that it may 
commence after the Surrender of Martin; and as to the (lod 
Foxfeiture, the King's Tenant's at Til! may fozfeit, and it map 
be, the King will not determine big Wit till tt appears the Par⸗ 
ty hath committed a Fozfeiture by Misdemeanour, and ſo found 
by Inqutſitton, and when that is returned of Recozd, tis a Fog 
feiture, Str John Savage's Caſe; and there needs no scire Fa- 
cias. But in this Caſe, if the King had determined Martin's 
Eſtate otherwiſe, Fryer's Patent would have had no Effef, but 
that doth not make tt void ab initio. 

This Ozant to Fryer fo; Life, to commence in futuro, is 
good; there is a Difference between Lands and Tenements, 
which are always demandable, and therefoze the Freehold cannot 
expect; and the Caſe of an Office where the King's Ozant in fu- 
turq doth not create a particular Eſtate in himfelf. Again, 


there is a Difference between an Dffice once granted out in Fee, 
whereof there is an Inheritance exiſting; and ſuch as this, 
which is only capable of being ſo granted. The King cannot 


grant 
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Rent in tuo 


Hundreds, 
yer not re- 

levied in 
2 Days. 


grant the Office of Marſhal of this Court to make the Freehold 
commence in futuro, foz 'tis an Office of Inheritance; but eye. 
ry new Giant of ſuch an Office, as was never granted in Fee 
is a new Creation, like to the Caſe of a Rent de novo, which 
being the Gzantoz's own Creature, may commence upon 

Contingency he pleafeth. Co. 87. Action of the Caſe 5 E. 3. 
eſt cite. And in the Earl of Salops Cafe, 9 Co. 47. it was 


not objeted, that the Freehold was to commence in futuro. 


Note, Here it is not a Remainder, being granted at a different 
Time, no2 ts it a Reverſion, becauſe no Eſtate of Inheritance 
pze-extſting. Low Rutland's Cale, 8 Co. 561. Uherefoze the 
pzinciyal Caſe was adjudged fo2 the Defendant. 


Walter and Rumbal. 


Rover. Jt was found ſpectally, that J. S. demfſed Lands, 
Patt in the Hundꝛed of K. in the County of W. and 

Patt in the Pundzed of A. in the County of S. and fo? Rent ar- 
rear, a Diſtreſs taken, and Motice thereof given the ſame Day 
to the Platntiff, accowing to the Statute, and the Plaintiff did 
not replevy in five Days; and after the five Days the Defen- 
dant with the Conſtable of the IÞunD2ed of K. in the Pieſence of 


the Conſtable of the (yund2ed of A. appzalſed the Goods and ſold 


Notice how 
to be, 


The Conſta- 
ble of either 
Hundred 
may Appraiſe 
and Sell, 


Otheers of 
inte tot 
Courts, not 
ſuable as pre- 
lent in Court, 


Part of them and took the reſt away to ſell cum opportune eſſet: 
And it was reſolved, 

1. That Notice to the Plaintifft (who was Owner of the 
Goods) ſecundum formam Statuti, was very good: In a Spe- 
clal Clerdict, the Party hath Eleckton to give Notice either to the 
Tenant 02 Owner; and Hole latd, perſonal Motice anſwers the 
Meaning of the Statute, tho' it appoints local Notice, fo? per- 
ſonal Jotice ts better. 

2. The Conſtable of K. only may do it, fo? it is one continued 
Taking in both Pundzeds, and one Appeatſement and Sale ſatiſ- 
lieg the Ak. There Land lies in ſeveral Counties, and one 
Diſtreſs taken fo2 an intire Rent of ſome Cattel tn one County 
and ſome in the other, the Landlozd may duve them altogether, 
and impound them in either County (notwithſtanding the Sta- 
tute of Marlbridge, that a Diſtreſs (ſhall nor be duven out of the 
County) and the Officer in either County ts within the Meaning 
of the late Ack of Parliament. 

Nota. Per Holt, the Continuance (oz Dubing) in either 
County is a Taking there; fo2 which he cited Latch. 60. and lo 
it ig within the Letter of this Act. 


an Officer of the Palace Court was ſued by Bill there, as 
pzcſent in Court; and now, upon Ertoz bzought, Hole — 
[ U 


t 
* 
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Clay of Pꝛoceeding cannot be good in an inferio2z Court, tho 
perhaps it be good in a County Palatine, Et Adjourn, 


an Attoznep bzought an Indebitatus Aſſumpſit foz Fees, and Suit for At. 
doth not ſay in what Court the Fees were, and yet it was held bees. 


not ſaying in 


good; fo2 pro opere & labore hath been allow d. whet Court, 
good, 


Rex verſus Hains Alderman of Worceſter. Ante 


Pon an JFufozymation againſt him, fo2 executing bis Office Information 
of Alderman and Juſtice, &c. not Taking the Oaths '#2"® +» 
within thzee Months after his Election to be Alderman : De and Juttice 
pleaded not guilty, and it was now to be tryd at the Bat; „0 * — 
ſeveral of the Jury were challenged on both Sides, but no g“ 
Cauſe wag ſhewn, becauſe a full Jury was left without Ex- 
ception. 
Holt Ch. J. No Witneſſes ſhould be asked how the Defen- No Wines 
dant ſtands affeited; but if the Defendant give Evidence of a led ****4 


general Reputation, it map be anſwered by particular Jnſtances ade“ 
on the other Dide kor the King. | ſtands of. 


Mz. Savage (a Barreſter) Town Clerk of Worceſter, pzoved * 
the Defendant was choſen Alderman at the uſual Election in 
Worceſter, the Monday next after St. Bartholomew's Dap; 
Then a Copy of an Entry in the Court-Book of Worceſter was 
offered in Evidence fo2 the King, which being oppoſed, Holt 
ſaid, A Copy of any Oziginal is Evidence whereſoever the O2t- Copy of. 
ginal is Evidence, i. e. if pꝛovd a true Copy; but the Copy of d. “e. 
the Pꝛobate of a CUill in the Eccleſiaſtical Court is no Evi- the Original 
dence, becauſe that is but a Copy of a Copy. J remember i 
Hale at Huntington Aflizes, allowd a Copy of a ſhozt Note of a 
Judgment in an inferio2 Court as good Evidence, tho' the Judg- 
ment was not entred upon Reco. Matters of Evidence ariſe What Copies 
from conſtant Alage as well as from what is ſtrictly legal: Co- =» Evie 
pies of Court-Rolls 02 Pꝛoceedings in Eccleſiaſtical Courts, &cS. 
are good Evidence: Ile know it is not uſual fo2 inferio2 Courts 
not to dzaw up their Recozds, but only ſhozt Notes, and Co- 
pics of theſe ſhozt Notes being publick Things are good Evt- 
dence; otherwiſe of pzivate Things, fo2 Copies of Rent-Rollg 
are no Evidence, but the D2iginal muſt be produced. Þere to 
prove, that the Defendant acted as an Alderman and Juſtice ; 
you muſt not only ſhew the Recon (fo2 perhaps he is not con- 
cluded by that Entry in a criminal Caſe) noz can vou p2ove it by 
CUitneſſes only, toz then the Dekendant map objet, here is the 
Reco, ſo that it muſt be pzoved both Tlays. 

Then a Copy of the Entry in the Court-Book was read. 


X x Nota, 
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Nota, By their Charter the Court is to be held befoze the 
Mayo? and Alvermen, and by this Copy of the Book the 
Names of the Perſons betfozc whom the Court was held are not 
ſet down; and Holt ſatd, It could not therefoze now be p2ovey 
by Patol, who ſate as Judges; but if it had been ſatd coram A, 
Major. & B. & C. Ald. & czteris Aldermanis, it might have been 
ſupply'd by Barol- Evidence; lo in C. B. coram Georgio Treby 
Mil, & Sociis ſuis; but here non conſtat, befoze whom the Court 
was held, fo2 there 1s not one named; and Sir Sam. Eyres Jug, 
being ſent to the C. B. to adviſe with the Juſtices there upon 
this Point repozted, that they were all of the ſame Opinion, that 


it ought not to be admitted as Evidence. 


Want of a 
Certificate e. 
qually Penal 
with not Re- 
ceiving the 
$acramcnt, 


Sheriff amer- 
ced tor re» 
turning Cepi, 
and not ha- 
viag the 
Body. 


Putting in 


Bail ditchar- 


pes the A- 
mec. 
ments, nit. 


Then they gabe Evidence of an Oder fo2 Relief of the Poo? 
under Alderman Hoins's and, which was pꝛaved. 

Note, Jt appears, that the Mapoz, &c. adjourned the Seſſion 
of the Peace from the 8th to the 22d of January 93, and then 
did not keep it at the Adjournment. 

Trevor Attomey General ſaid, the Defendant did not receive 
the Sacrament within thzee Months, fo could not take the 
Oaths ſecundum formam Statuti, fo; Taking the Daths ſignifies 
nothing, unleſs a Certificate be produced of receiving the Sa. 
crament, &c. 

Holt Ch. J. CUant of a Certificate is equally Penal, but it 
is a diſtinct Offence, with which the Defendant is not charged 
by thts Inkozmation: De might have taken the Sacrament after 
the 8th of January (which was the firſt Day of the Seſſion (if 
within the thzyee Months) and befoze the 22D of January; foz 
tho' the Selllon be all but one Day, pet they map, and often do 
enter their Adiournments, Seſſio Inchoat. tali die & continuat. 
uſq; tal. diem. 

Nota, This Alderman Hain, is ſaid to have made an Intereſt 
at Worceſter, for Mr. Swift to be Member of Parliament, 
in Oppoſition to Mr. Cox, my Lord Keeper's Brother- 
in-law. 


He was acquitted by the Jury. 


A Defendant was arreſted, and Bail given, and the Sheriff 
return'd a Cepi ; the Defendant did not appear at the Return of 
the CUrit; the Sheriff (as it is (aid) at firſt refuſed to align the 
Ball- Bond, but afterwards offer'd to aſſign the Ball⸗Bond, and 
the Plaintiff refuſed to accept it, and proceeds by Amerclaments 
agatnſt the Sheriff the CUrit was returnable in Eaſter-Term, and 
Vail now put in and juſify'd, Northy oppoſed the Diſcharging 
of the Amerciaments, ſaying, De hoped in the Exchequer to get 
them appily'd towards his Cltent's Debt, who was old, and not 
likely to live to Charge the new Bat: But Holt ſatd, that is 


never done in the Exchequer; and when Ball is put tn * 
g the 
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the Sheriffs Amerctaments are always diſcharged, unleſs there be 
ſome (ſpecial Keaſon, which is not in this Cale, fo} the action is 
lald in Surrey, and could not be tryD till next Alnzeg there. Let 
the Amerctaments be diſcharged, 


Williams's Caſe. 


N Oper of Seſſſtong was returned, that whereas he Wag s ons. 


bound Appzentice to a {Uidow, who married, and after 4"* - 
died, the Juſtices at Seſſions odered, that he ſhould ſerve out e 


oO a Widow 
his Time with the Hyugband, Holt Ch. J. doubted of the Mat- chi on 
ter, and ſald it was fit to be conſidered. hag ono, 


ter herDeath. 


Jones Leſſee of Pride werſus Carwithen in Ejettment. 


H“ moved, that the Lozd Bath ſhould not be made a De A Prer tate 
fendant with the Tenant in Poſſeſſian, becauſe the Te- OE 
nant pays his Rent to the Carl of Mountague; pet, becauſe it —— 8 
might ſhake the Lozd of Bath's Titte, who claims the Land (oz wich Tenant 
the Reverſion at leaſt, aftcr the Death of the Dutcheſs of Al- ia Polſefſion. 
bemarle, by Deed) therefoze the Court thought reaſonable to 


admit him a Oefendant, and ſaid there may be (ſeveral Coffs not con ſever]. 
withſtanding. 


Rex verſus Lewis. 


E was convifted of fozging a CUarrant of Attomey from A forged 
Sir John $weetaplez and now it was moved, that it 15,6% W 
ould be cancelled o2 delivered up. Holt Ch. J. lald, there had 10% co tic 

been ſome Doubt of Wymark's Caſe; When upon a Non eſt fac- in Coure. 
tum 'tis found fo2 the Defendant, the Bond ſhould be lodged in 
Court, leaſt the Judgment be erroneoug a forciori here, fo2 Sir 


J. S. was no Party, fo it was o2dered to lie in Coutt. 


In an Oper to remove a pooz Perſon, tis ſufficlent to ſay, Pod. .. 
that he doth not Rent a Houſe of 101. per Annum, on is likclp ans 
to be chargeable, and either is ſufficient. Per Holt. 


Note. Holt Ch. I. and Sir S. Eyres J. were the only Judges 
who ſate in the Court of King's Bench all this Term paſt, 
Sig G. Eyres being dangerouſly ill the Beginning of the 
Term, ſo that he died in Term, and Juſtice Gregory (being 


ſtill infirm) had not been in Court for three or four 
Terms palt. 


Ax 2 At 
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At the Sitting in Middleſex coram Holt Chief Juſi. 
13 Juni, 1695. 


lndebitstus J Ndebitatus Aſſumpſit was bought againſt a Holder of Stakes 

aug . 1 (upon a Wager of a Foot-Race) the Defendant would give 

Hold-r of Cvidence, that he paid it to the Winner, then the Plaintiff 

—_—_ * fhews the Defendant had Notice that it was a Cheat, fo? it wag 

bse es agreed, that without ſuch Notice the Action lies not. 
Then one was offered as a TUitnels, who had betted of the 

ſame Race, 

One laying a Holt Ch. J. J remember a Trial at Bar where Dath wag 

Wager, made, that one, who was pꝛoduced as a Citneſs, had laid a 
Wager about the Merits of the Cauſe; yet it was ſaid, thot 
a Tlitneſs cannot by Ac of his own vep2ive the Party of his 
Evidence, Vut p2eſently afterward he ſaid, it influenceth his 
Teſtimony very much, whereupon the Titneſs was examined up. 
on a Voyer dire, and denp'd that he got oz loſed, and then cxa- 
mined as to the pzincipal Matter. 

Or charged Chen one pzoduced as a Witneſs was charged upon Oath 

blos age with Suboznation of Perjury, pet he was admitted a Citneſs, 

Wim Fo ſuch a Charge goeth only to his Credit, and he ſhall be per 
mitted to anſwer it; otherwiſe if he were convitted, 


Ibid. Poſt. Meridiem. 


Aſtley werſus Child. 


Aﬀignment Jeament. The Plaintiff pꝛoduceth an Aſſignment of a Leaſe 
elbe L from Foſter to his Leſſoz3 and it was allow'd to be read 


Plaintiff's — 


1. good ko; Evidence, without producing the oziginal Leaſe. 


cis maongh? The Caſe was, that one Golding, 11 Martii, 1692. in Con-. 
beet! ſideratton of a perſonal Eſtate brought by his ite as Widow 
L.rale of a kozmer Hugband, to Part whereof her Childzen were in 


titl'd, aſugns to Barton, in Truſt fo2 his Mike during her Life, 

Alignment Ann after foz the Childzen. And Þe 23 Martii moztgageth to the 
Ves Dekendant fo2 good Conſideratton, and after foz moze Money 
Fraud, releaſcth the Equity of Redemption, Holt Ch. J. (aid, Jt was 
very ſtrong Evidence of a Fraud, it was but voluntary, ko; the 
Childzen were not bound by ſuch AMgnment, noz barr'd of thetr 
Shares of the perſonal Eſtate. 
Quer' non pros. 


\ At 


% oof os 


_—_— 
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At Guildhall, London, [4 Junii, 1695. 


N Indebitatus Aſſumpſit was bzought fox Money received to No 104. bn. 
A the Plaintiff's Uſe, and the Plaintiff gives in Evidence, ige 
that he is a Burgeſs of Weltminſter, and the Defendant Bat- or beg 
iff there, and that the Plaintiff gave the Defendant 91. to be Conte. or 
excuſed from Fines fo2 Mon- appearance at the Court, and from d. d 
the Offices of Conſtable and Scavenger, which the Defendant Quere. 
took, pꝛomiſing to excuſe him, and at the next Court the }Ilain- 
tiff was fined, 


Holt Ch. J. Away with your Indebitatus, tis but as a Bar- 
gain, and no Indebitatus lieth. 

Shower pro Quer'. Where a Cuſtom-houſe Officer hath taken 
a Bube not to make a Seizure, it hath been often ruled, that an 
Indebitatus Aſſumpſit licth, 

Holt. Never by me. J think it hath been carried too far, 
and J will retrench them. J confeſs, where a Man is over- 
teach d, upon an Account, &c. and pays moze than is due, it 
hath pzevail'd, that an Indebitatus lieth, and that is as far as it 
ought to go. J would diſcourage ſuch fooliſh Bar gains as this. 

Shower. It hath been reſolved, that if A. pays Money to B. 
fo2 the Ale of C. and B. fails to pay it over, etther A. oz C. map 
bung an Indebitatus. 

Holt. Ay! but that's not like this Cale. J have known an 
Indebitatus bꝛought pro diverſis Amerciamentis, but 'tis moſt cer- 
tain no Indebitatus lieth fo2 a Duty. Ante 
Quer' non pros. 


Dewbery aud Chapman. 


Ndebitatus Aſſumpſit foꝛ Monep received to the Plaintiff's Uſe $ No Indebire- 
The Caſe was, the Defendant took the [Plaintiff's Son Ap. l., J % 

pꝛentice, and received 301. and was to teach him the Trade of a «cy goc by « 
Goldſmith, and make him free of London (the Defendant him- CG or 
ſelf being a Fozeigner) ſo he was bound alſo to a Freeman ko; Oste. 
that End, but by the Cuſtom of London he cannot have his EO 
Freedom without actual Service with ſuch Freeman. Jt was Coco 
ruled by Holt, that an Indebitatus lieth not, the Defendant hath 
cheated the Plaintiſt of his Money, and the [Plaintiff bath no 


Remedy, unleſs by ſpecial Action of the Caſe foz not making him 
a Freeman. 


Eaſt- 


* 


income. _ —— — — 
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Colle tors 
break Doors 
for theKing's 
Tax. 


Communis 
Error, &. 
Vide ante. 


Fxecutor 

charged with 
all Dc:brs in 
the lavento— 
iy, 1. c. bad 
and good and 
with [perate 
Debts, as 


Money. 


Fvidence of 
Payments. 
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Fa(t-India Company verſus Skinner & al (Treſpaſs). 


{CE Defendants being Collcetozs of the Ring's Tax 
pleaded the General Jſſuc, and upon Evidence it was oh. 
jetted, their CUarraut was to bzeak open, &c. in Cale of Oppo, 
ſition, &c. and this (Uarrant was granted befoxe any Default, 
which ought not to be, no moze than a Clarrant to diſtrain fo 
Doo s Rates befoze demand made; fo? the firſt ought to be on 
ly a Coufirmation of the Aſſeſſment fo the }Io02: And afterwards 
upon Refuſal, &c. A new Warrant is to be made foz Oiſteeſy, 
&c, And Holt ſaid, ſtrictly it was ſo, but the Pactice having 
been in this Caſe of Tares, to grant ſuch a conditional CUlarrant 
to diſtrain, Communis Error facit jus. And be (atd it was clear, 
they might diſtrain Money as well as Goods; and tho they took 
moze than was due, yet it ſufficeth, that they return the Obver- 
plug when they have ſold it, &c. 


Upon a Plene adminiſtravit Holt ſaid, Jf an Jnvento2y be 
pꝛoduced where there is one Particular of good and bad Debts, 
the Defendants ſhall be charged With the Whole, becayſe be doth 
not diſtinguiſh them, unleſs he cau diſcharge any Part of it by 
Special Evidence. Note, Here the Executoz put in a (econn 
Juvento2y ſomewhat different from the kozmer, and would offer 
that, ſed non allocatur, no moze than one ſhall pzoduce his own 
Anſwer in Chancery as Evidence to} himſelf, but a Credito2 may 
charge him with which Jnvento2y he pleaſeth. And it was ruled, 
that the Defendant muſt not only p2ove Payment without Abate- 
ment 02 Colluſion in Diſcharge of Bonds, but alſo, that there 
was a real Debt, foz which the Creditoz's Oath ſufticeth, oz if 
Evidence be given, that the Teſtato2 acknowledged ſo much due 
by Bond, that may be allowed, koz it would have been good Evi 
dence agatuſt himſelf. 

Note. Spcrate Debts ſhall be reckgned ag Money in Pocket, 
becauſe tis luppsſed the Executo2 map have them when be will, 
Pere was 1501. charges foz the Ceſtatoz s Funeral, out of which 
Holt ſaid, at caſt 1401. ought to be Deduſted, fog 10 J. id enough 
to be allow d fo} the Funeral of one in Debt. 

Longuevill fatd, that Baron Powell in bis Circuit, would al- 
low but 118. 6 d. in the line Caſe, which he (aid was all the ne- 
ceſſary Charge, 


W 


Anno 7 Will. III in B R 


D E 


Term. Sancti Mich. 


Anno 7 Willielmi III. Regis, in B. R. 


Rex verſus Kendal and Rowe. 
Fo - 


Dey were committed to Newgate by Marrant from the Con- 8 " 2 v9, 
| Secretary of State foz Þtigh Treaſon, in aſſiſting to 8% % I 


Secretary of 5 


the Eſcape of Sir James Montgomry, who was com- Scare for „ 


mitted fo2 High Treaſon, and being bzought hither by a6 r. 
Habeas Corpus. 2 


Levinz and Shower urged, 1. That the Secretary of State <xpreG's, is 
qua Secretary hath no Power to commit, fo2 he cannot Admint- _ 
ſer an Dath, ſed non allocatur, fo; a Conſervatoz of the Peace 
had Power to commit at Common Law, and by Conſequence 
might give Dath, &c. and that the Secretary hath Power to 
commit ſeems to be admitted in Hellyard's Caſe. 2 Leon. 175. 

But fozalmuch as it was not expzeſſed tn the Commitment 
what was the Species of Sir James Montgomry's Treaſon z and 
theſe Perſons are to be charged with the lame Species, therefo2e 
the Court held they were batlable. Holt ſald, the Reſolution in 
And. 297. was by all the Judges upon a Meeting to aſſert the 
Liberties of the Subject, and was entred in the Council-Book 
fo) their Direction; the Difference in 1 Leon. 70, 71. was taken 
to be good Law then; but now, ſince the Habeas Corpus Ad, the 
Cruſe muſt be inſerted, tho' the Commitment be by the whole 
Council. And he ſatd, there was a Gaol Deltvery at the Com- 
mon Law, and the Juſtices might impanel a G2zand Jury, and 
therefoze might commit Pꝛecedent to any Indickment (as hath 
been the conſtant Pꝛackice) notwithſtanding what 1s ſaid by So 

e 
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Coke in the Caſe of Marſhalſea, that Juſtices ought not to iſe 
a (Ularrant to take a Man's Body bekoze Tndictment, Sed Quzre, 
The Paiſoners were bailed, 


Church Re-. A Pꝛohtbitton was granted to ſtay a Sult in the Cccleſtaſticaj 
bels, & Court, the Libel ſetting oth, that a Rate was made fo2 Re, 
pair of a Church and Chancel in Exeter; fo2 the Pariſh is not 
to be rated to the Repair of the Chancel, and the Kate being im. 
tire the Pꝛohibition muſt be ſo too, fo? it is a vold Rate in toto. 
Holt was of Opinton, that if there be publick Motice given to the 
Degg +37, Pariſhtoners, and they will not come, the Church-wardeug map 
make a Rate without them. 


Herbert and Walter. 


On Nonſvi: 2 The Dcfendant avows fo2 a Doors Rate ſur 
_ in Replevio, IX 43 Eliz. Plaintiff replies, de injuria ſua propria, Jfſue 


ticble Dama, 


yea nor af. was joined, and the Plaintiſf was N2onſutt at the Trial, and the 


1 Jury did not aſſeſs treble Damages (as Holt ſaid they might and 


4 lobt ic, Wally Do in Replevin) and now, upon Debate the Court grant 
So it the Ju- CD a CUrit ok Jnquiry to ſupply it. Holt cited 1 Roll, 252. 
ry forget '® Bampton's Caſe, Sid. 380. Sheaf and Ward verſus Culpeper, 


Inquire on a 


V«rditt for 1 Cro. 143. Daroſe verſus Newbol. Upon a Demurrer to Evi 
the Vlaivtiff dence, where the Jury ts as much diſcharged as upon a JNonſuit, 


in Detinuc. 


Gu Dom De remembzed a Cale about 13 Car. 2. where was a Clerdii fo 
rev to Evis Te JPlatntiff in Detinue, and the Jury fozgot to inquire of the 
. — Damages, pet a Tritt of Jnquiry was granted, tho' it (ſeems 


much dif. CONtrary to 10 Co. 119. Cheney's Cale. 


charg'd as on 
a Nontuit. 


Gately and Green. Pot. 


O. det about Fception was taken to an Ozder fo2 diſcharging an App2entice, 


an Appicn- 


22 that it was not under the Pands and Seals of four Juſti 


der Hands CCS, ag the Statute directs, ſed non allocatur, fo2 it Cutficeth 
756 oor Thug that it is ſaid in the Recozd, that the Ozder was under their 


Pands and Seals, the O2der it ſelf being deliver'd to the Maſter 
ko; his Indemnity. 


Redihaw verſus Heſter. 


— 2 Ebt againſt an Heir, who pleaded Riens per Diſcent; the 
pleaded la [Plaintiff replies, that he had Aſſets after the Death of the 


* — ly Anceſtoz, and befoze the Bill exhibited, unde ſatisſeciſſe potuit & 
ers betore 


the Bill, unde pet it Judicium, &c. It was objeded by Rotheram, that the Re- 
Gatist. potuit, plication was ill, fo? that, 
2 1. Oe 


„ 
|, 
h 
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1. De ſhould have concluded to the Country: ſed non all', foz 


345 


tis in Nature of a new Aſſignment. 


2. He hath confounded both the Debt and the Ualue of the 
Land in the Replication: Jt is true, the Galue was not material 
at Common Law; but now by the new Act the Judgment muſt 
follow the Clalue of the Land; ſuppoſe in this Caſe there were 
Lands, but not ſufficient, Judgment muſt be againſt the Plaintiff, 
becauſe his Plea is falſify, whereas the Act intends in that Caſe 
he ſhould recover pro tanto. 

Per Cur.. The Replication is well, and could not have been 


better, the Statute was made and framed not to create, but to 
prevent Difficulties in Pleading. 


Judicium pro Quer. 
Clayton and —— Wheee it ap 
—— 
1 was bzought as of the laſt Term, and the Demiſe e res 
„ was laid in October, the Tenant doth not appear. Holt brought be- 


laid, Pe would not grant Rule fo2 Judgment againſt the caſual E- fore Tale ac- 
jecto2, where it appears upon the Reco2d, that the Tjectment was — 
bzought befoze Title accrewed, tho the Pꝛactice may have been ſo, Ladd caſual 
je Kor. 
Per Holt Where Authozity is given to two Juſtices of the Where Au- 


Peace, without mention of any Appeal, there an Over may com. tan jzaiees 
menc at the Sefton, clſe not. 


intends in 


the Sellions. 


Wilton verſus Crablington. 


Ball. Bond was given upon a Capias utl', accozding to the 85. — 

new Statute, and the Defendant had put in Special Bail _— wo 
in the Country, befoze the Outlawzy reverſcd, which Northy ur⸗ 
ged was regular; fo2 by the new Statute he muſt give Ball at 
the Return of the CUrit, which muſt be befoze the Outlawꝛp re- 


- verſed, otherwiſe tis impꝛacticable. 


Holt (aid, De did not underſtand the new Statute very well, 
but (aid the firſt D2iginal is determined by the Dutlawzy, which 
muſt therefoze be reverſed befoze the Defendant can be heard, and 
he would not now determine, whether Spectal Batl might not 
be given in the Country after the Reverſal of the Dutlawpy, 


Holt ſaid, De took it, that where the new Ack againſt mali⸗ —— 
tious Inkozmations in B. R. ſpeaks of a Certificate to be made nen“ 
by the Judge, that there was pꝛobable Cauſe of ſuch Jnfo2ma- 
tion, it is intended, that ſuch Certificate ſhall be entred upon the 
Poſtea, elle the Defendant being acquitted miſt have his Coſts 
tax d. 


Yy Johnſon 
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Q 5Mod77. Johnſon verſus Bane. 
Avowry for TD) Eplevin. The Defendant avows foz Part of an Annuity, 
Part, not not ſetting fozth how the reſt was paid, and therefoze the 


ſhewing how 


the ref} was Abo was held ul. Holt cited 1 Cro. 103. Holt and Sandbach, 
diſcharg'd, and Eyres J. Cited 1 Cro. 436. Clotworthy and Clotworthy ; 
” and tho it was objected by Sir Barth. Shower, that in Caſe of 
Diſtreſs it was warrantable, ik any Part be unpald, wherein it 
differs from Contract 02 Spectalty, foz a Debt of 201. will not 
warrant a Demand of 101. Yet the Court held the Reaſon to be 
all one, 02 rather ſtronger in Avowpy, elſe if a Man diſtrained 
twenty Cattle foz 201. he might apply one Beaſt to one 208, 
another to another, &c. The Caſe of Holt and Sandbach ig in 
uo. It was a Miſchief befoze the Stat.“ Car. 2. that, if 
2 4. a Diſtreſs was too little, one could not diſtrain again (be the 
Demand never lo great) but the other might plead levied per 

Diſtreſs, which ſhews that Oiſtreſſes could not be ſplit. 


Et Adjournatur. 
Vincent's Caſe. 
A Fi. Fa.miy Ole ſaid, Pe took it fo; a Rule, that when one CUrit of Fi, 
tr Fa. ts actually taken out, it may be continued upon the 


ſans, Sci. 1. Roll, without a Scire Facias, but tf there be only an Award upon 
the Roll, that will not warrant it. 

Aſton ſatd, That after one CUrit taken out it may be conti- 
nued fo2 ſeven Years without a $Scire Facias, but Sir Sam. Aſtry 
thought there ſhould be a new CUrtit taken out within every Pear; 
and afterwards the Court inclined to that Opinion, 


Mod. 86. 
1 Salk. 62). Young and Rud. 


Sarisf.ftion IN Caſe, The Defendant pleaded, that he gave the Plaintiff 

and Accep- 1 a Bever-Þat in Satisfaition of the Pꝛomiſe, which he ac- 

in Allumpſit, cepted; the Plaintiff replies proteſtando, that the Defendant 

— ** on did not give it pro placito dicit, that he did not accept it in Sa⸗ 

— es tiskaction; and it was objeited by Northy, that the Plaintiff hath 
taken the material Part of the lea by Pꝛoteſtation, his Accep- 
tance cannot govern the Defendant's Oelivery in Satisfaction. 
Pinnels Caſe, Sed non all'. Fo2 per Cur' the Replication is 
good, and either the Giving 02 Accepting is traverſable, 


Judicium pro Quer- 


2 Maſters 


i 5 


a—_— 


Maſters and Lewis. 5 Mod 55,92 


Aptain Maſters went a ULlopage to the Eaſt-Indies fo; the Eaſt- London 

India Company, and died there; the Ship returned z the Jieer z. 
Compahy lodged Monep in the Defendant's wand, fo2 the Deq- tech in che 
men and Captain. Goſpright levies a Paint in London againſt G. 0% 
the Archbiſhop of Canterbury, and by Fozeign Attachment at- 
taches the Goods in the Defendant s Hands; and tho the Cul⸗ 
tom of London was ſtrongly urged, and that there had been ma- 
ny Pzecedents of ſuch Pꝛoceeding, yet the Court held it irregu- 
lar, fo2 the Didthary hath no Right in um, no: can he be ſued, 
ttnleſs he actually intermeddles. 


Stedman and Page. 5 Mod. 141. 


pere was u Demiſe tor Pears rendzing Kent, the Leſfoz rene: 
dies, the Reverſlon deſcended to two, and the Defendant vn ela is 
makes a Conuſarice foz a Yotety in Right of one Parreners 8“ 
which per Holt is ill, oz they ought to ſoln in Aboibyy, they 
make but one Tenant to the Pracipe, and maſt join in Mortdan- 
ceſtor, Iltit of Entry, &c. Jf two Coparceners join in a Leaſe, 
tis the Leaſe of both, the Caſe in Hob. ts not Law. 


Cudmore (or Shepheard) verſus Tripe. 


ros of a Judgment Exeter, fn Cale upon ſeveral Prommt. Afume.inſcs 
7, ſts, ladebitatus Aſſumpſit, Quantum meruit, and Infittul — — 
computaſſet, there was a general Gerdic and entire Damages, che Se, &c: 
and now alngnev fox Erto2 by Prat, that the Quantum teruit il. 
was in theſe NMoꝛds, Cumq; etiam ptæd. H. poſtea ſcilicet tali die 
hic ＋ Civit. Exon. præd. infra juriſdictionem hujus Car. in 
Con. qtiod pred. J. ad ſpecial. inftatic. & requiſitionen of H. had 
ſold and dellvered to the Cath H. divers Goods, &c. ſuper ſe Al- 
ſumpfit, (0 that it voth not appear that the Goods were ſold 
within the Tutisdidion, fox the Mace relates onlp to the Aſſump⸗ 
ſie, and fo that Reafort' the Judgment was reverſe. 


Sir F. Winnington and Sit Barth. Shower moved fox a Man- No Mandz- 
damus to reſtoze the CUater-Batliff of the River Severn, (a 4e fes 
Patent Dicer) and they ſaid a Mandamus had been granted to «s for Wirer- 
reſtoze the Clerk of a Company; likewiſe to reſtoze the Sur- jar er + 
veyo) of the New River Mater, becauſe it concerns the Publick, nr. 


but the Mandamus was deny'd : Holt ſaid, Ie was not fo2 grant- 
ing a Mandamus where an Afliſe lieth. 


Ty 3 Note, 
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Wa Note. Jn Hillary-Term following, in one Stamps Caſe, 9 
Mandamus was granted to reſtoze him to the Office of Clerk of 
the Company of Maſons, London. 


At the Sitting 171 Middleſex, coram Holt Ch. 7. 
| 29 Novemb. 95. 


Blackelor and Crotts. 


Artorney's [990 fo2 the Cxecutrix of an Attozney fo? Fees and Solicita- 
pA tion; the Plaintiff gave in Evidence a Bill made by the 
dence tor his Teſtato? in his Life-time, Serjeant Wright pro Detendente 
rv „ objcited, that it was not ſigned by him, neither could it have 
hinein been given in Evidence fo2 him in his Life, and therefoze ſhall 
not be Evidence fo2 his Executrir. But Holt laid, that the 
Book of a Man that makes regular Entries might be Evidence 
fo him, and perhaps ſeveral of theſe Things could not in their 
Nature be p2oved by Recom, (The Bill is examined by an At. 
Attozney in Court, and repo2ted rcaſonable) the Teſtatoz's Hand 


to the Bill ts not neceſſary, 


Orlabar and Harwar. 


Executor or n Tſſue was directed out of Chancery, to try whether tio 
— pai Bills of Sale were fraudulent; Orlabar was bound with 
avoid « Heu, und los Hardwick to Baxter, in an Obligation of 2000 J. fo? Pay. 
duleat Bill of ment of 10001. the Plaintiff pays the Debt, and takes an Afſign- 
So ©... ment of a Judgment againſt Hardwick, and then takes Admi⸗ 

ditots. Q. niſtratton of the Goods of Hardwick as Pztncipal Credito!, 
Holt. There's no Doubt an Erecuto2 02 Admintſtratoz as 
ſuch (hall not avoid a fraudulent Bill of Sale, but when he is a 
p2incipal Creditoz, then it may be doubttul, but however that 

will be conſidered in Equltp, not here. 

Note, One of the Bills of Sale was made by the Sheriff, 
which Holt ſatd might be fraudulent, ik upon a fraudulent Judg⸗ 
| ment, and the Leaving Goods in the JIofſeſion of Hardwick, and 
Badge of his Diſpoſition of ſome of them (both which were p20ved) ts a 


Fraud. ſtrong Evidence and Badge of Fraud. 
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Sitting at Guildhall London, coram Holt Ch. 7. 
| 30 Novemb. 95. 


Hir Willoughby Aſton verſus Roper. 


es = Aſſumpſit fo? Monep lent, Money received to the A Letter 


Plaintiff's Uſe, & inſimul computaſſet, and Plaintiff gives won — 
in Evidence only a Letter, whereby the Defendant pzomiſeth „ hi, 
ſhoꝛt ly to pay him 1301. which he owd him. will not 

Holt Ch. J. This will not do, foz it might be due upon W 10: 
Bond, oz otherwiſe; Tis true a Note to pay a Sum of Yonep fumpiir, Kc. 
upon Demand is Evidence of Yoney lent prima facie, unleſs Que. 


the contrary appear, but it is not ſo here. 
Quer. non Prof. 


Hereford and Powell. 


T was ruled by Holt, that, where a Factoz at the Canaries ye. F⸗Aor not to 
ſerves Money foz Factozage, be cannot bung an Anton foz b. 4 Avon 
his Faitozage, unleſs the Puncipal refuſe to come to actompt; ill his Pei. 
and if it appears, that the Facto2 hath Money in his Hands, he bel «fuſes 
may detain, and cannot bung an Acton fo2 his Fadozage; but it ** unt. 
he were direfed to veſt all the Pzoduce of the Adventure in 
(Uines (as here) then he may bzing an Action fo2 his Fatozage 


and JIains, becauſe he cannot detain and hath no ot p 
dy, Quod Nota. rg. 
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Fletcher verſus Ingram. 


condable Eplevin. The Defendant makes Conufance ag Balliff 
22 by to Rowland Frith Gent. who prefcetbes to hold a 
—— 2 Court Leet fo the Mano of and that the Tu. 
but a Cul- | ry uſed to elett a Conſtable fo; one Pear; and that 
— *— 1 ry the Perkon (o elceted uſed to take upon him the Dfffce; and take 
for it. the Dath of a Conffable upon a renſonable PDrnalty. That at 
. Court -TLeet, 9 OA 5 W. & M. the Panel was clefed Con⸗ 
. ſtable, and the Jury ozdered, that he ſhould take the -Offire-uport' 
him, whereof ſtatim poſtea he had Notice, and refuſed to take 
the Office upon him, fo2 which Refuſal they impoſed the Penalty 
of 40s. the Plaintiff demurs. 

Serjeant Wright pro Quer' argued; ». That the Cuſtom is 
uncertain to chuſe pro uno anno, and tis not ſatd prox. ſequen. 
where no Time is appointed to take the Dath, the Law gives 
Time during Like. 

2. That by the Common Law the Steward is to name the 
Conſtable, and this being contrary to the Common Law muſt 
be taken ſtrictly; here is no one by the Cuſtom to adminiſter 
the Oath, oz accept it from him, ſo that it is not in the Partys 
Power to qualify himſelf. Jn Grieſley's Caſe, 8 Co. 38. The 
Cuſlom was, that the Jury clected the Conſtable fo2 one Pear 
next following, to be (won befoze the Steward, ſo that the Time 
and the Perſon were certain. 

3. Here is a Penalty upon him, and yet the Cuſfom doth not 
provide, that he ſhall have Notice, Allen 78. Prig's Caſe, — 
4 cre 
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here he ought to alledge a Cuſtom to diſtrain. 11 Co. 42. 3 Kee. 
163. A Dillrels is not incident to ſuch an ertraodinary Duty, 
Shower and Northy contra inſiſted chiefly in Anſwer to the laſt, 
that this is not like a Diſtreſs pro Cert. Letx, and it is ſald in 
Godfrey's Cale, that where a Pain is impoſed by the Court 02 
Jury, tis otherwile; this is but a reaſonable Pain impoſed by 
the Jury, and tis partly the Act of the Court, tho' grounded up. 
on the Cuſtom, 
Holt Ch, J. The Cuſtom to ſerve fo2 a Pear is well enough. 
2. A Conſtable is to be elected of common Right at the Leet Conſtable, 
o Tourn, ſometimes the Steward claims it, ſometimes the Ju- — cQed, 
ty; it hath been held, that the Homage are to eleck of common Th. $ccward 
Right, without Doubt the Steward map impoſe a Fine who. my bine. 
ever eleits, f02 the Cuſtom goeth only to the Manner of Eleton ; 
if the Party be not pzeſent, then the Neglect being out of Court 
ſhould be pꝛelented at the next Lect and amerced, fo2 the Stew- 
ard cannot Fine out of Court. It the an be there, the Negieg, if 
Steward may [wear him, and upon Refuſal may Fine without 4 *0 be 
alledging a Cuſtom, ——— 
3. Here the Penalty pzecedent is perfectly a cuſtomary Duty, 
theref02e you ought to alledge a Cuſtom to diſtrain. As to Notice, Notice. 
cvery Inhabitant above twelve Pears old muſt be p2eſent at the 
Leet, 02 eſſoined, Then the Court is adjourned oz diſſolved, 
the conſtant Pꝛactice is fo2 a Juſtice of the Peace to ſwear the 
Conſtable ; fo2 tho' Juſtices were made within the Time of Me⸗ 
mo2y, pet they have the ſame Power as Conſervatozs had at 
Common Law, that is the true Reaſon; and if the Conſerva- 
toꝛs might do it (as it muſt now be intended) Juſtices may do it. 
At the Common Law ſometimes the Ring choſe the Conſerva- Conſervs- 
tozs, ſometimes a Writ iſſued out of Chancery to chuſe them ok how 
as a Cozoner is choſen. Chen a Perſon abſent is choſen Con. 
ſtable, the Steward is to appoint him within fuch a Time to take Note, By che 
his Oath befoze a Juſtice of the Peace. ft 1 
Sir Barth. Shower. By what Authozity can the Steward ap- vi! and mili- 
point a Time? TUhat if he appoints ten Oays, and he ſwears — 
the 11th Day ? — 
Holt ſatd only, that it muſt be in convenient Time, the Juſtices 
could not have made a Conſtable befoze Stat. Car. 2. but they 
might have lwozn him. 
Rookby J. agreed, that the Cuſtom was defeTive, becauſe not 
(aid befoze whom to be wo, fo fo2 the Diſtreſs, &c. 


Judicium pro Quer', niſi, &c. 
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Dower ot 
Copur Uaro- 
li, 


Twice «- 


mceiced. 


Capiatur & 


ia“. 
For ſeveral 
Delays ſcve- 
ral Ameicia- 
ments. 


Termino Sancti Hillarii. 


Lord Gerard werſus Lady Gerard (Dowager), 


"Rro2 of a Judgment in Dower in C. B. where the Deman⸗ 
E. dant claimed Dower of the capital Meſſuage of Bromley. 
Hall, and many other Lands. Che Tenant pleaded, that the 
capital Meſſuage, and Acres of Land, were called by the 
Mame of Gerard's Bromley, that Sir William Gerard, the Te. 
nants Anceſtoz, had by Letters Patents the Honour of Baron 
Gerard of Gerard's Bromley, and to the other Part the Tenant 
either confeſſed the Action 02 pleaded, do that Judgment final wag 
againſt htm & quod ſit in Mia'. And it ſhould ſcem there wag a 
Demurrer as to the Caput Baroniæ, and Judgment againſt the 
Tenant fo2 that likewile, and another Amerctament upon it. 
Mou two Queſtions were made, 1. CUhether ſhe be dowable of 


this Caput Baronix. 2. CUhether the Tenant ought to have 


been twice amerced. 

To the iſt Point, Sir Barth. Shower cited Inſt. 3 1. b. 2 Inſt, 
17. that a Tloman ſhould not be endowed of a capital Meſſage, 
which was Caput Baronize, fo2 the Ozder and Honour of Nobili- 
ty; but in this Point he was p2eſently over-ruled, fo; that ÞÞzj- 
vilege was only when the Barony was by Tenure, and Land was 
anner'd to the Honour, fo; which Veltef of 100 Marks was paid, 
be it mo2e 02 lefs. 

2. That the Tenant ought not to have been doubly amerced, 
be cited 8 Co. 61. where the 6th Reſolutton is in Point, ; Co. 
53 b. and he compared it to the ſeveral Caſes of Damages, 
2 Roll, 103. one of which is in Debt upon Contract and Obliga- 
tion, tf the Defendant confeſs the Obligation and wage Law up- 
on the Contract, there ſhall be Judgment pzeſently koz the Debt 
upon the Bond, but not koz Damages, until the TUager of Law 
determined, fo2 he ſhall not have twice Damages upon one On⸗ 
ginal. 2 Saund. 300. Dean and Chapter of Windſor verſus Go- 
ver, there was but one Mia' at the laſt. 

But tt was anſwered by Northy and reſolved by the Court, 
that where final Judgment is given, there cught to be an Amer- 
ciament, and the Tenant might be doubly amerced fo2 the double 
Delay, Roll. 769. (b) In Ejedment, where the firſt Judgment 
is given upon Demurrer quod recuperet termin', 'tis Erroz, if 
there be not Capiatur befoze Judgment fo2 the Damages. Roll. 
213. In an Aitton of Debt upon a Bill and emiſlet, if the De- 
kendant as to the Bill plead Non eſt factum, and as to the c- 
miſlet, nil debet, and both found againſt him, and Judgment 
quod Capiatur upon the firſt, pet it ts Erroꝛ if there be not a 
Mia' upon the latter, tis the Caſe of Eltonhead and Deerman, 
where ſeveral Delays are, there ought to be (ſeveral Amercla⸗ 
ments. 2 Leon. 186. 
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The Authozities cited fo the 5th Reſolutton in Beecher's Caſe, 
8 Co. 61. do not warrant that Reſolution. 

Holt (aid, the Caſes in 2 Roll. 103. about Damages are not Dwmages fe- 
Law, fo2 you map ſever the Damages foz ſeveral Cauſes, as foz 5% Ke. 
two Treſpaſſes, Oo, where there is a Demurter fo2 Part, and 
Jſſue fo2 Part: Quia conveniens eſt quod fat unica taxatio dam- 
nor is to be underſtood, that it muſt be done by the lame Jury, 
whether it be joint oz ſeveral Damages. 

Judicium Affirmatur. 


an Oder of two Juſtices foz removing of a pooz Man was — whoy of 
returned in Paper, and the Court ozdered that it could be put „ b. © 


into Parchment, elſe tis not a good Return, fo? all RecO20S Farchmene. 
ſhould be in Parchment. 


Rex werſus The Inhabitants of St. Giles's Cambridge. 


(UD Juſtices remove a poo? Man from St. Giles's Cam- Poor's Sertle- 
bridge to Stanton in Com. Cantabr. then two Juſtices ask.“ 
the County by another Ower remove him again from Stanton to 
St. Giles in Cambridge, and both theſe ſeveral ©zders were re- 
turned upon two ſcveral Certiorari's: The ſecond Ower appears 
to be an oziginal Oder, not reciting the foxmer Ozder, and 
therekoze at firſt the Court doubted, whether they could quaſh the 
latter Oꝛder as contradictozy to the fozmer z but afterwards per Court rakes 
Cur', we will take Notice of both Owers, being befoze us, and Genes of 


ders Pri 
the koꝛzmer ſeven Days befoze the latter. ind Poſterior, 


Rex werſus Gateley. 


Power to 


at the Quarter-Seſſions, fo2 diſcharging a Surgeon's Ap- piſchorge an 
pzentice; and it was ſtrongly debated, whether the Trade of a = rentice, 
Surgeon be within the Statute, fo2 the Wo2ds are, If any ſuch 4 z, “ 
Maſter miſuſe his Apprentice, which Coz (ſuch] muſt refer to 


A* Oper was returned, made by four Juſtices of Middleſex deen 


the Trades befoze erpzeſs'd in the Statute (but that of a Sur- 


geon is not mentioned there) tis true, an Adion would lie againſt 
a Surgeon koz uſing the Trade, not having been an Appzentice, 
becauſe that Clauſe is general and abſolute, but this is relative 
and reſtrain d. 

Hole Ch. J. at firſt inclined, that it being a remevial Law, Or Aſſign 
this Caſe might be within the Equity of the Statute, tho' not dic. 
within the Toꝛds; but Northy anſwered, It the Juſtices cannot 
by Equity bind to another Trade, neither can they diſcharge him 
that is ſo bound. A 8 

Z 
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Servants 


Wayes. 


Coachmen, 


&c. 


Poor's Settle. 
ments. 
Ante 


Judgment a- 
24 live, 
our brin 
Error, BY 
align Death 
of the 5th. 


(Hoc para» 
tus, & Mat- 


Sir Barth. Shower urged the conſtant P2aice to relieve (4 

Cale of Houſhold Servants, bc. and 1 Saund. 313 314. Hawkſ. 
worth and Hillary, in the Caſe of a Merchant s Appzentice thug 
Exception was not taken. 
Northy laid, Jt was ruled in Lewknors Cale ſince the Ke, 
volution, that a Coachman's (ages are not within the Statute, 
the Clauſe of the Statute relates to ſuch as are compellcy to 
ſerve in Wusbandzy, &c. 

Holt. Compulſion is not material, fo2 there is no Occaſion 
to go to a Juſtice of Peace with one that will ſerve voluntary, 
But at laſt the O2der was quaſh'd, becauſe the Statute doth not 
extend to a Surgeons Appꝛentice. 


The Caſe of Marlborough. 

Ion M2. Harcourt's Kepozt (after ſearch, &c.) Holt (aty, 
U That in Owers fo2 removing poo? Perſons the Pꝛagice 
hath been not to mentton, that they do not rent a Houſe of 161, 
per Annum, and therefoze the Court doth not allow that Excep⸗ 
tion; but as to the other Exception, viz. that the Ozder doth 
not ſet toꝛth, that it was made upon the Complaint of the 
Church-wardens 02 Overſeers, we think the Oꝛder is naught fo2 
that OmiMon, fo2 without ſuch Complaint the Juſtices have no 
Power to remove them, fo2 perhaps the Jaariſh may be willing 
to entertain them: And tho' they do return here ex poſt. facto, 
that the Oder was made upon the Complaint of the Church: 
wardens and Overſcers of the 13002, pet that cannot ſupply it, 
fo? not being Part of the Oder it is but a bare Suggellton 
without any duthontp. 


Walker aud Stococ. 


Dere was Judgment againſt five, and four of them bying a 
(Ulrit of Erroz, and align fo2 Crro2 the Death of one 

of the Five befoze Judgment; the Oefendant pleads in nullo elt 
erratum, which Northy urged was a Confeſſion of the Matter of 
Fat, Yelv. 57. King verſus Andrews. But Hole conceived 0- 
therwiſe, and that in Caſe of Erroz in Fact it doth amount to a 
Confeſſion, tho' it is the only Foz of a Demurrcr, but herein 
he did not expzels himſelf very clearly. Northy (aid, the Plain 
tiff in Erroz ought to have concluded, ke hoc paratus eſt veri- 


ter of Form.) licare, bit it was ruled, that it was but Matter of Fozm. 


Then the Plaintiff moved to quaſh bis own TTirit, fo2 that it 
is bz2ought by Four (of a Judgment againſt Five) without al- 
ledging that the 5th is dead; and the Octendant pzay'd it might 
be amended, And it was reſolved, 


I 1. That 
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1. That this is not amendable, it is a Fault in the CUrit Nor »+meod- 
without Queſtion, the Curſitoz hath been examined, his Inſiru. 
4j0ns were, that one was dead; but the Stat. of H. 6. of A. 
mendments is to ſuppozt Judgments and not to reverſe them, 
and an Ongtnal was not amendable at Common Law. 

2. Tf it were amendable, that is not to be done at the Defen- Defendant 
dant's Pꝛaver, no Man is to amend his Adverſary's (Urit, no nor UNE 
can the Defendant in Crro? direct the Plaintiff in what Manner War. G. 
he ſhall bung his CUrit, Leon. 134. that no Statute gwes A. 
mendment, but in Aﬀirmance of Judgments 02 Gerdicts; be- 
ſides, it ſeems rather to be the UIngskilfulneſs of the Clerk 
than his Miſpziſion; he thought it was not neceſſary to Cet 
— 4 one of the Five was dead, wherefoze the CUIrit was 
quaſhed, 


Shepheard verſus Hutchins & al. 


Reſpals againſt thzee, they jointly plead Non Cul', and Three Guivy 


| were found guilty, and ſeveral Damages alſeſſed foz ſeve- i This 
cal Parts of the Treſpaſs, viz. 31. verſus A. and B. and 20 8. mages, &c. 
N verſus B. and C. A Fieri Facias iſſued againſt all pro Dam recu- Ante 353. 
erat, and the whole was levied upon B. And now upon Ser- 
0 jcant Golss Motion the Execution was ſuperſeded, quia erro- 
J ce, &, koz tho B. is chargeable with the hole, pet not up» 
, un (uch a Crit, fo2 if a Scire Facias were bought upon the 
i Judgment, they cannot plead levied per Vic. upon this Execution. 
, Vide 1 Cro. 54. 
n 
Carpenter verſus Fortune & Ux'. 
1 DE Dusband being in the King's Bench Pytſon, and the A Priſoner 
Cite at large; be receives a Declaration againſt both, *<"%<50*- 

a and ſuffers Judgment by Default, and now the CUife was taken giiof bim- 
Ie in Execution, but the Court ſuperſeded the Execution as irre- — Aga 4 "= 
{t gular, fo2 there ought to have been a new CUrit againſt the gc taken in | 
of busband and CUife, and the Mike muſt have found common Exccution, 
0. Bail (ſhe muſt have given a Ball- Bond to appear) and ſo pou . 4 ge 
4 might have pꝛoceeded againſt both in Cuſtodia Mar”. g 
in Holt ſaid, Then the Tife is taken without her Pusband, 
11 and diſcharged upon common Ball, there goeth out a new Ca- 
* pias verſus | Baron & idem dies given to the CUife. 
it 
al- 
ht 


22 2 Har- 
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Hardiſtey and Barney. 


On Execu- I JOlet ſaid, There a Judgment is revived by Motion againg 
tion of Judy. | Teſtatoz, if there be an Award of Execution againſt him, 


ment award- 


ed again there needs no new Rule to revive the Judgment againſt his 
Teftaror, no Cxecutozs, but a Scire Facias lieth of Courſe, And Altry any 
8 3 Aſton agreed the Pꝛackice to be, that two UUrits of Scire Facias 
the Execurar, may be taken out together; and the Return of the Firſt being 
Two Sci paſt, the Second muſt lie eight Days in the Sheriff's Bands, 
neces, which the Court thought to be an unreaſonable Pzattice and fit 
Wie to be refozmed, tho it was allowd in this Caſe, Holt ſaid, up. 
ce benen ON a Fieri Facias the Sheriff may take any Thing but Clearing 


on Fi ta. Clothes; nay, if the Party hath two Gowns, he may take one 
of them. 8 


Cullitord and Cardinel. 


Bond to pry Man makes a Deputy in an Office of the Cuſtoms (which 
by Deputy Office is within the Stat. E. 6.) and takes Bond fo? ac- 
, Kc counting fo2 the Profits, and that the Deputy ſhall pay him one 
within Star, alk of the Profits, Per Cur this Bond is not void by the 
Ed, 6, Statute, noz is it a cozrupt Agreement; otherwiſe if it were to 


pay a Sum in G20ls. See 6 Mod. 234, 235. 
Hains and Jetcor. 


A Man mt CJR Barth. Shower moved fo2 a Prohibition to the Eccleſiaſti- 
—_— cal Court to ſtay Pꝛoceedings there againſt a Man koz mar- 
Daughter. typing his Diſter's Baſtard Daughter; but it was deny d, foz the 
Court muſt Judge what is God's Law, being mentioned in an 

See 2 Lev. Act of Parliament, viz. 32 H. 8. and, by God's Law there, is 
254, 255- meant the Levitical Law, which prohibits Marriage with a Man's 
Siſter's Daughter: The Chtld of a Concubine among the He- 

brews was not illegitimate, Baſtards are by particular Conſffitu- 

tions and Laws depzived of the P2ivilege of Childzen, qui ex 

damnato Coitu naſcuntur, &c. Pet the Reaſon of the Pꝛohibi⸗ 

tion ſeems pet to remain, if there be any Mozality tn the Law, 

tis as mozally unlawful to marry a Baſtard Jſſue as legitimate 

Jſſue : Jt muſt be ſanguis naturalis, and not legalis, 02 civilis, 

elſe a Moman might marry her Baſtard Son. (Holt ſatd obiter 

Prohibicion in all Caſes, except (ſuing out of the Dioceſs, if the Eccleſiaſtical 
«fter Sen- Court have no Jurisdiition, they map be pꝛohibited as well after 
_—_— Sentence as befoze, Roll. Friſwel's Cale is no ſound Ooc- 
trine.) 

| 2 Burman 


— 
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Burman verſus Shepheard. 


= Holt Ch. J. CUhere the Plea is to the Damages, vou Where Mo- 
cannot bung Money into Court; otherwiſe where the Plen 2 an ve 

is to the G20und of the Action, as Non Aſſumpſit. Jt map be oc _ 
allowd in Trover where you being the Goods in Specie into 

Court, but rarely where only Part of them are bzought in. J 
remember the firſt Time the Rule was made koz bzinging into 

Court, &c. the Plaintiff may have certain Cauſe of Aion fo2 

Part, and pꝛobable Catiſe fo2 the Reſidue ; tis hard to put him 

to the Yazard of trying only fog the Reſidue. Darnel cited the 

Caſe of Draper and Banks in Pemberton's Time in Trover ko: 

many particulars, the Defendant was permitted to bing one 


Thing into Court; but Holt ſaid, Pe had deny'd the like upon 
debate. 


Chen the Sheriff hath taken a Ball- Bond upon meſne Pro- Oo Biil- 
ceſs, he hath executed his Authozity, and the Defendant cannot ogg . 
render himſelf to the Sheriff oz Bailiff, — wy bg 

Note. The Urit was returnable 23 Oct. the Defendant pzo- termined. 
cures himſelf to be turned over to the Kings Bench by Habeas 
Corpus 22 Ott, the Sheriff returns Cepi, it ſeemeth the Batl- 
Bond is fo2feited, tho' the Defendant be in Cuſfody, if he do not 
appear accozding to the Courſe of the Court; but it might be 


otherwiſe if he bad been turned over on the very Day of the Re- 
turn of the Crit, 


Per Holt. One may plead Puis datein Continuance, that the pi, Puis ds 
Plaintiff bzought a ſecond Action fox the ſame Cauſe, and reco- in Conti 


ver d, tho he might have pleaded the fozmer, in Abatement to the 
Second. 


Ann Aſh werſus Lady Aih. 


Sſault, Battery, and Falſe Ampaiſonment. The Lady Aſh False Impri- 
pretended, that her Daughter the Plaintiff was troubled amen. 
in Bind, and bzought an Apothecary to give her ]Phpſick, and 
they bound her, and would have compelled her to take {Phyſick. 
She was confined but about two oz thzee Pours, and the Jury 
gabe her 26001. Damages. 


Dir Barth. Shower moved fo2 a new Trial foz the ExceMiveneſs Nev Tri 
ol the Damages. 


Damages. 


Holt Ch. J. The Juty were very ſhy of gfving a Reafon of , Duty. 
their Uervia, thinking they have an abſolute delpotick Power, Que: 
but J did refify that Miſtake, foz the Jury are to try Cauſes with 


the 
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the Aſitance ol the Judges, and ought to give BVeaſong when 
required, that, if they go upon any Millake, they may be let right, 
and a new Trtal was granted. 
Evidence. Nota. Rookby J. (aid obiter, that he had known ſome Things 


given tn Evidence under the CTloꝛds al enormia, which were tur- 
pia, and not fit to be mentioned in a Declaration. 


Bagg and Robinſon. 


Entry o Rroz of a Judgment in C. B. the Entry was, quod recuperet 
one in damna ſua ad pro miſ. & cuſtag. ſuis, and held to be 

: well enough, and the common Fozm in C. B. dam. pro miſ, & 
cuſtag. literally, 


Rex verſus Youngman. 


Seſſio adjor. A® Jndictment was quaſh'd, becauſe it was laid Seſſio adjor- 


i for nata tuit per Juſt. inſtead of Adjornata eſt. 


Sounder and Ruler. 


| Extortion, Omplaint was made, that a Bailiff had made a Bill, and 
— reckoned five Guineas koz executing a Crit of Fieri 
Alas. 

Bailif's Fees Smith, CInder-ſheriff of Middleſex, ſaid in Court, that 63. 
cron 8 d. is the uſual Fee to the Clerk foz Criting a Bill of Sale 
Poundege. UPON a Fieri Facias, and that the Bailiffs have uſually ſome rea. 
— Fee, over and above the Poundage fo2 exccuting the 
LUrtt. 

Holt Ch. J. The Bailiffs Fees are included in the Poun⸗ 
dage; but let My. Aſton examine what is reaſonably due; and 
what the Batliff hath exceeded he ſhall pay double, accozding to 
the Statute. 


ee —u— eee Ee oe EI _— _ —— —— = — 
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Rex werſus Pain. 
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Libel. Pon an Inkozmation to; Making and Publiſhing a ſcanda⸗ 

| lous and ſeditious Libel, in theſe Mods, Mary's Ept- 

taph : Here lies King James's diſobedient Daughter, who was 

addicted, Cc. 

Croſs Exami- The Attozney-General offers the Examination of one Brereton, 

oacion of E- taken upon Oath befoze the Mayo of Briſtol (he being dead) 
But after long Debate and Conference with the r of the 

2 ommo 
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Common Pleas (by Juſtice Eyres) The Court would not allow 
it to be given in Evidence, fo2 two Reaſons, 

1. It appears, that the Defendant was not pieſent when the 
Cramination was taken, ſo that he could not croſs-cramine him. 

2. There is a Difference between capital Offences and Cales 
of Misdemcanour, fo? in Cale of Felony the Jullices are by the 
Stat. 1 & 2 Ph. & Mar. 13. and 2 & 3 Ph. & Mar. 10. to take 
the Examinations in CUriting, and certify them to the Gaol- 
Ochvery, &c. and if the Party be dead 02 abſent, they map be 
given in Evidence. Halc's Pl. Cr. 263. Indeed in the Cale of 
the L02D Cornwallis fo Murder, it was held, that Examinationg 
were not Evidence, but that was not Right ; it was agreed in 
that Cale, that Depoſitions befoze the Cozoner may be given in 
Evidence upon an Indiäment fo2 the King, but not in an Appeal 
{02 that Murder. In the Low Macquairs Caſe in Ruſhworth's 
Coll. which was in Creaſon, the Inkozmatton of a CClitneſs 
that could not be had was allow'd: But in a late Caſe upon an 
Inkozmation agatnſt Monger, the Ocpoſittons of one, whom 1t 
was (ulpeited the Ocfendant had (ent away, were not allow'd. 

Jt was ſtrongly urged by the Attozney-General, that befoze Power of 
the Statutes as well as ſince, Juſtices of the Peace (and Rook- Juftices and 
by J. ſaid, Conſervators at the Common Law might take Ex- + examiae; 
amination as well fo2 Misdemcanozs as Felony; and the Attoz &. 
vey ſatd, the Statutes alter not the Cale as to Evidence. Sir 
Barth, Shower contra citcd 4 Inſt. 177. where Coke ſaith, that 
a Juſtice cannot make a Tarrant ta take a Man fo? Felony be- 
foxr Indictment, and (tho' that hath been over ruled, yet) the 
'{Uſltces had no Power befoze thoſe Statutes to take Cramina- 
tions, until ſomething were depending. Hole fath, the fourth 
Inſtitute had not my Led «< oke's laſt Hand, the Judges have 
not allow'd that (ſo much as the other Parts, tho 2 Inſt. be a 
Poſthumous Tlozk, pet it is mote perfeit, Oe latd, A Juſtice 
of the Peace may commit without Dath, but he is not wile if 
he doth ſo, fo2 then he muſt make out the Taufe of Commit- 
ment at his Peril, but if Oath be made he ts ſafe, | 

It ſeemeth that the Stat. Ph. & Mar. with the J22zattice 
ſince, have made the Difference between Felony and Misdemca⸗ 
nour.] 

Holt Ch. J. Tf a Libel be made in TAriting, and afterwaryg Whe W),. 
burnt, and one remembers the Contents, and dictates to ang. 1% e 
ther, who wutes it, the CUriter is Maker of a Libel; De that Libe). 
takes a Copy of a Libel in (Uriting, tho he be not the Authoz, 

!s guilty of making a Libel, but at the Jnſtance of the Council 
it was found ſpectally, that he wrote it from the Mouth of a 
lcrſon unknown; and if he be Cul. of Making, Uiriting, and 
Compoſing, then they find him guilty thereof, v2 of ſo much 
thereof as the Court ſhall be of Dpinion he ts guilty of, and 2 
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to the Publiſhing not gutlty. The Jury mob d foz Charges, Ad 
quod non fuit Keſpons. 


Rex werſus The Inhabitants of Moreton, Hamſtead. 


Baſtard Set- IF a TUoman be ſettled in a Pariſh and got with Child of a 
1 Baſtard, and perlwaded when near her Dellverp to remove 
into another Partſh, and there is delivered, tis good Reaſon fo? 
the Juſtices to return her, but that muſt be to the Place of her 

laſt Settlement (with her Child come ſemble.) | 


D E 


Termino Paſcha. 
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Rex verſus Dean. 


Perſon con- Þere was firſt a Ulerdict upon a Contract of Matrimonp, 
e ated no and afterwards, upon an Jnfozmation of Foz2gery, 
us mae hag the contracted Alike was (won as a Witneſs fo; the 
al Contra King, which Holt (aid ſhe ought not to have been, to 


nor i» an la, gvold her own Contract, and therefoze inclined to grant a new 
formation 

thereon Crxlal, f02 he ſaid he was not ſatisfied, that a Perſon intereſted 
Nor any Per. Cun be Evidence in any Caſe, tho'in a criminal Matter. So in 
lon intereſt- the Cale of Rex verſ#s Tipping about two Pears ago he held, 
co that Coſins could not be a Witneſs to perjure one that had 


Caſe. I becn 
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been CUitneſs againſt him. Jn Hody's Caſe, after two Mon- 
ſuits upon a Bond, there was a Uerdit fo2 it; Hody made Ak. 
fidavit, that it was not his Decd, and the Court granted a new 
Trial, aud then another Ucrdiit pro Quer. who erhtbited an Jn- 
formation agatnſt Hody z and tho' Hody had ſatisfied the Judg⸗ 
ment, pet the Plaintiff could not be Evidence. He likewiſe ci⸗ 
ted a Caſe of the Ring againſt Jackſon in Lozd Hale's Time, 
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Roberts qui tam verſus Wetherhead. 


Ction upon the Statute fo2 encouraging Navigation, De- p-rioue lies 

| tinue quod reddat 36 Barrels of Oltve-Dtl, &c. fozfeited, of Goods for- 
Sir Barth. Shower moved in Arreſt of Judgment, that Detinue egen. 
licth not, unleſs the Plaintiff hath an antecedent Right, where. Ag. 
as here can be none until Jnfozmation oz Sciſure. Sed non all'. 
Foz as where the Statute gives Fozfeiture of 100 J. one Half 
to the King, the other to him that will ſue, and not ſay how, 
Debt lteth; ſo here, when the Goods are ſo (0zfetted, Detinue 
licth, and that without Seizure; as at Common Law, if a Clil- 
lain acquired Hoods, the Þ2operty was abſolute in the Clillain, 
none in the Lo2d till Seizure; but if theſe Gaodg were diſtratn- 
ed, the Loꝛd might have Revievin, Inſt. 145. b. fo} that is tanta- 
mount ta a Claim and a Seizure, which is a Caſe in Point. 

Debt upon on Obligatton, to be paid upon Requeſt, yet the RequeN nd 
bringing an Action ts a ſufficient Requeſf; ſo of a Rent charge ena. 
to diſtrain if not paid upon Demand, the Diſlreſs it lelf is a De. 
mand, Rookby J. (aid in the pzinctpal Caſe, the very Offence 
diveſts the P2operty, tho' not then in the Plaintiff; pet when 
the Action is bzought, tis in him by Relation. 


Judicium pro Quer', 


Howard and Jenniſon. 


Sr The Plaintiff made ſir (ſeveral Counts fo2 Wozk Six Counts, 
done, &c. laying them all the lame Day: The Dekendant 7 
plcads Monage: The Platntiff replies, quoad tertiam & quartam — 
Aſſumptionem Defs' fuit plenæ ætatis tempore Confectionis pro- Plesdzd to 
miſſion præd. and as to the reſt, that they were fo2 neceſſarics, 3 
unde petit judicium & dam', &c. Sit Barth. Shower moved in zu n h 
Arreſt of Judgment, that the Defendant could net be of age and ee, & 
not of Age the ſame Day: Sed non allocatur, fo2 the Plaintiff da“ 
may well divide it in his Keplication, if there be four ſeveral 

Cauſes of four ſeveral Days, the Plaintiff may lay them all of 

one Time, and if he be fozced from his Oay, tis no Depar- 


ture, Note, Oe doth not ſay that the Pꝛomiſe was made ofter- 
Aaa wards, 
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wards, viz. tali die, foz that had been il, but he (ſays at the 
Time of the making the Pꝛomiſe, &c. 
peut Judics 2. Exception. Petit judicium & damag', &c. is too ſhozt, he 
Den fem. ſhould lay, occaſione non performationis promiſſion. præd. Sed 
cent, Favs non allocatur, f02 tis uſually ſo, and well enough, the Court ig 
promiſſion, tO give the p2oper Judgment, and Damages are mentioned in 
the Declaration. 


Judicium pro Quer”, 


Stevens and Squire. 


A. ſues U. C. OE Plaintiff had a fozmer Action againſt the now Defen- 

— py vant and two others; and now declared, that in Conſide: 

A. ſtays, to ration, quod ceſlarent omnes ulterior' proceſſus, in that Atton the 

bey, tis good. Dekendant pzomiſed to pay him 101. &c. Sir Barth. Shower 
moved fo2 a new Trial, and inſiſted that it was within the Sta- 
tute againſt Frauds and Perjurtes, koz the Debt, Default, oz 
Miſcarriage of another Perſon. 

Holt Ch. J. No, tis an oziginal Pꝛomiſe, and himſelf was 
liable. 

Shower. What if himſelf had not been a Party, then it were 
plainly within the Statute. 

Holt. Put that Caſe when it comes, but (f A. ſaith, do not 
go on againſt B. &c. this being to be perfozmed within a Pear, 
it will bind him; tis like the Caſe of buping Goods fo2 another 
Man, which is every Dap's Pꝛactice. But if A. ſaith, do not 

o on againſt B. and Jeu give pou 101. in full Satisfaction of that 
Action, that might be within the Statute ; but here he appears 
to be a Party concerned in the fozmer Aﬀton, wherefoze a new 


Trial was deny d. 


Rex werſus Noel, Pepper, and Cooper, Defendants, 
on three ſeveral Informations. 


Three Infor- —— hiring a Ship to go to France, and endeavouring ta 
DR cho. go on Board ca intentione ad hoſtes & inimicos Domini 
tor hiring a Regis Proditorie auxiliand', and thep being ſeverally convickev. 
9, „aden Mowm Sir Barth. Shower and Mompeſſon moved in Arreſt of 
'o got. Judgment, that the doing an At towards that which is malum in 
France, ſe, 02 an Offence at Common Law, as Felony, 8c. is Penal; but 
where there is a new Dffence by Statute, an Act done in Ower 
to it ts no Offence. The Charge of falſo & malitioſe can never 
make a lawful Thing unlawful. 1 Cro. 608. and ſo was it ad- 
judged in Cam. Scacc. in the Cale of Bernardiſton and Soames, 
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and affirm'd in Parliament in this Reign, contrary to the Judg- 
ment in this Court. (To which Holt ſald, It is lawful fo2 a 
Man to pzolecute ko; Felony, but not when falſo & malitioſe, 
there it ſpecificates the Acton.) 

Cooper pro R. At Common Law to hire a Ship to put the 
King's Subjects into the Power of a Fozeign Enemp, is an 
Offence, but here is an Intent to commit High Treaſon. 

Jf a Man pyepare a Plate in Oder to counterfeit the Gzeat 
Seal, and is diſcover'd and pzevented, tis a Misdemeanour: 
So if a Man lie in wait with a Deſign to make an Attempt up- 
on the Queen Conſozt, oz to murder oz rob any one. It is a 
Misdemeanour to deſire to meet one with an Intention to fight. 
did. 186. Darcy's Caſe 230. Bacon's Caſe, 3 laſt. 158. Quando 
aliquid prohibetur, prohibetur & omne per quod, &c. Qs to the 
falſo & malitioſe: Pere is a ſubſtantial Crime, he was tnter- 
cepted in the very Act and Endeavour to commit Treaſon; the 
Caſe mentioned in 1 Cro. 608. of dzinking Water, can never 
ſhew any Intention to leſſen the King's Revenue ; here the ac 
ſhews it: And he ſaid, he ſaw no Reaſon why an Attempt to 
commit a Statute-Law Treaſon, ſhould not be a Misdemeanour 
as well as tn Caſe of Treaſon at the Common Law. 

The Court would give no Opinion as to the Difference be: 
tween an Attempt to commit a Statute Law Treaſon, and an At- 
tempt to commit Treaſon at the Common Law; fo2 they ſatd, 
'tis ea intentione ad hoſtes & inimicos Domini Regis proditorie 
auxiliand', which is an Offence at the Common Law, it is al- 
moſt Treaſon ; and the Pziſoners were ozdered to come again to 
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be fined, 


Faton and Barker. 


_ R Francis Winnington moved fo2 Leave to diſcontinue after No Leave ro 

a general Cerdiit pro Quer. becauſe the Damages were but agen 

ſmall ; and ſaid it had been allowed ſometimes after the Opinton Vea; 

of the Court was diſcovered in the Caſe of the Earl of Oxford coves. if 

in Cro. and ſcveral Caſes in Saunders, ent. 
Holt Ch. J. Per Stat. H. 4. the Plaintiff ſhall not be Non⸗ 

ſuit after Uerdif, and ſhall we ſuffer him to diſcontinue after a 


—8 Clerdict 2 Indeed it map be granted aſter a Special 
Uerdit. 


Where one makes Oath befoze a Juſtice of the Peace, that W. nete 
his Goods are ſtollen, the conſtant Practice is now to grant a 6% 


a Tarrant to ſearch, elſe many Felontcs might go unpuniſhed, —— 
(Per Holt.) 


Aa a 2 Intet 


— —_—_—_—_——_—__—__ 


Termino Paſchæ. 


92 %„%„ö4 — —— 
— — 


Inter The Duke of Banbury and The Pariſh of 


Broughton in the County of Oxon. 


Poor's Sertle- Olt Ch. J. here a Chlld 18 bꝛought krom the Parich of 

ments 1 A. to the Pariſh of B. without legal Authozity, they of B. 

s map by CUarrant of two Juſtices return the Child to A. tho'not 
the Place of laſt Settlement, becauſe they have done the CUrong, 
Where the Child is firſt known to be, that Pariſh muſt pzovide 
fo2 it till they find another. 


Wilcocks werſus Powel & al Treſpaſs. 


One Defen- Monty moved, that one Defendant was put in by Fraud 

in Or 8 on Purpoſe, that he might make no Defence, but to le. 

make no U., Clire the Plaintiſt from paying Costs; and therefoze p2ay'd, that 

fence, to bret ff the Platntiff were Monſutt, o2 the other Defendant had a Uer- 

cv ewe. ditt, he might have his Coſts. 

paying, Colts, Holt Ch. J. J fear we cannot do it in any Caſe, unleſs in 
Cjetment, and there we'll not compel the Defendant to confeſs 
Leaſe, Entry, and Ouſter, unleſs the Plaintiff conſent, Vide 
Stat. 8 & 9 W. 3. cap. 10. 


Rex werſus Knightley. 


lohnt 3 Knightley Eſq; was bzought to the Bar to be tryd 
vt Tee e / upon an Jndictment of High Treaſon, to which, upon his 
wwily with. Arraignment he had pleaded not guilty; and now, befoze the 
Jawa, «anda Juty were called, he confeſſed, that he was unhapptly ſurp2ztzed 
ee  tnto the Deſign to aſſaſſinate the Ring, tho at the lame Time he 
| did abominate the Thing itſelf ; but when he was once engaged 

in it, he knew not how to retire without an Jmputation of 
Cowardice : Oe deſired the Chief Juſtice (as a P2tvy Councel- 

loz) to repzeſent him to the Lozds Juſtices of England, as an 

Object of Mercy, with this Circumſtance, that he was the firſt 

that diſcover'd Harris, who is one of the CUitneſſes againſt him; 

and he deſired he might withdzaw his Plea and confeſs the high 

Treaſon, which was allow'd ; and Holt (aid, Jt was reſolved by 

all the Judges at $Serjcant's-lnn, in the Caſe of the Regicides, 

that it might be ſo done, ſo he pleaded guilty, and was remanded 

to Newpate. fo; per Cur. he ought to have four juridical Days to 

move in Arreſt of Judgment, if there be ſo many in Term, 02 

elſe as many as the Term will allow (Judgment was once given 
immedtately, but it was erroneous). 5 

2 olt 
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Holt ſaſd (obiter) Þe underſtood that Exceptions had been ta- 
ken lately at the Old Baily to an Indidment of Þigh Treaſon at. 
ter Jury \wozn, which ſhould not be; but the Exceptions ought 
to be befoze Plea pleaded, fo2 tis impꝛoper foz a Ban to except 
againſt the Indidment after he hath put himſelf on the Country ; 
and the late Act, which allows a Copy of the Indictment fo? that 
Purpole, five Days befaze Trial, intends only, that Exceptions 
may be taken in (ſuch Manner as by Law they might in other 
Cales. | | 


Knightley afterwards received Judgment as in Caſes of High 
Treaſon. 


Marſh's Caſe. 


Here an Appeal lieth to the next Quarter⸗Selnons. JC Appeal to 
the Appeal be then received and lovged, there tis dull. e“ 


cient, and the Juſtices may p2oceed upon it at the next Seſſons oy 
after. 


Thwait C Ux. verſus Lady Aſhteild, 


Ebt ko; Rent, the Jſſue was tried by Recozd and found foz Judgment for 
the Plaintiff, but he had delivered 9 J. moze than the Ar- vt | 
rears of Rent amounted to, accoꝛding to the Demiſe laid in the — 


Non proſ. 
Declaration, wherefoze he releaſed the Overplus; and whether for che Re- 


that ſet it Right, was the Queſtion ? — 
Selby objetted, that there is a Difference between Debt and 
Covenant; in the fozmer, if he demands moze than is due, it is 
Erraoz; but in the latter, Damages only are to be recovered and 
to be ſfruck off fo2 the Dverplus, fo2 which he cited 3 Bul. 133, 
156. Farrar verſus Snelling, 
Northy contra cited Hob. 178. Andrews verſus Delahay, 
which the Court ſafd was a very ſtrong Caſe. 3 Cro. 68. Frith's 
Caſe. Hob. 133. Howel verſus Samback. 2 Cro. 104 Woody's 
Caſe, 2 Cro. 103. Sty. 175. Barber verſus Pomeroy. Roll. "bs. 
d. C. which Holt (aid was in Point. 1 Saund. 282. Baskervil 
| verſus Mayo. 11 Co. 45. b. where the Rule is taken, that if one Diverſity 
demand two Things, and the Action is not p2oper ko one of „enen 
them, it is gone fo2 the TUhole ; but where he can habe no other Things, nd 
Action, the Court may give Judgment fo2 what is Right. Here, 3 
if they had pleaded it in Abatement, it might perhaps have abate d 
the hole, but the Court is not bound to do it ex officio, but 
(even without a Releaſe) may give Judgment foz what ig 
Right: Je we had gone to Trial by Jury, and they had found 


how much was really due, that would have ſet it Right ccrtainly, 
t which Rookby J. agreed. 


Upon 
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Uipon Conſideration of the Caſe, the Court conceived the 
Plaintiff might enter Non prof. ko; the Surpluſage, and take 
Judgment ko; what was Right. | 


Fittings at Guildhall London, coram Holt Ch. uſt. 


MillionBank. 
Conti ro 
ſell Srock, 


nor in his 


Poſlcflion. 


Trover for a 
Ship by the 
ſurviving 
Part-Owner. 


27 Mail, 1696. 
Obrian and Sevil. 


3 Plaintiff declares, that whereas there was a Dil. 

courſe between Plaintiff and Oetendant, concerning the 
Selling and Dilpoſing of 15001. in the Million Bank, in Con- 
ſideration that the Plaintiff would convey 1500 J. in the Million 
Vank, within fir Months, at 60 per Cent. to the Defendant, if 
required; the Defendant pꝛomiſed to pap him 3 1. per Cent. and 
the Plaintiff avers, that he was ready to have convey'd, &c. 
yet the Defend; nt hath not paid him the 31. per Cent. videlicet 
451. the Defendant pleadg Non Aſlumpſit; and now at the Trial 
the Plaintiff gives no Evidence, that he had any Share oz Jt 
tereſt in the Millton Bank at that Time, and therefoze it was 
urged the Contract was void, Holt ſaid, Jt doth not make the 
Bargain vold, but tis a B2each on his Part eo inſtante, ag 
where one Covenants to convey ſuch a Houſe wherein he hath 
nothing. 

Sir Barth. Shower. 'Tis uſual here to ſell Bales of Coffee 
befoze the Ship comes in. : 

Holt. Jn ſuch Caſes it ſhould be laid by Tap of Agreement 
to ſell, J may indeed ſell the Profits of my Land befoze grown, 
becauſe tis in potentia; but it is fit it ſhould be ſettled, where- 
foze it was found (ſpecially. 


Dockwray and Dickenlon. 


_— fo2 a Ship and Cargo belonging to the ]Platntiff and 
one J. S. whom the Plaintiff ſurvived ; the Caſe was, 
that the Ship called the Ann of London, was ſent upon the in. 
terloping Account to Guinea, in the Pear at which Time 
there were (ſeveral Interlopers abzoad, and the Nopal African 
Company obtained an Ozder from King Charles II. under his own 
land, directed to the Defendant, then Commander of his Maſe⸗ 
ſys Ship the Hunter, requiring him to Sail to the Coaſts of 
Africa, and to ſeize any ſuch interloping Ships as he ſhould meet 
with there navigated by his Majeſty's Subjects, and to bung the 
Ships, &c. to be pꝛocceded againſt in the Engliſh Admiralty, 
by Colour of which Commiſſion the Ockendant leiſed the re 
2 tiff 
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till's Sbip and Goods upon the Coaſts of Atrica, The Bill of 


Lading was p2oduceyd in Evidence to p2ove the Darticulars of Evidence. 


the Cargo; and Exceptions were taken by Sir Barth. Shower, 
that tho it might be Evidence againſt Captain Fincham himſelf, 
the Maſter of the Ship, who ſigned it, yet it is not Evidence a- 
gainſt the Defendant, who is a Stranger; ſed non allocatur, 
fo? it being p20ved, that ſuch Goods were p2ovided faz the Coy 
age, and Captain bincham being now dead, and his Hand pꝛoved, 
it doth not differ from the common Caſe, where CUitneſſes to a 
"Sond are dead, it ſuſficeth to prove their Hands; ſo here, fo2 
Captain Fincham would have been a good CUlitneſs himſelf, if 
living. 
One, that was Maſter of the Ship Hunter under the Defendant, Wicnet 
was pꝛoduced as a (Utitneſs. 
Shower objefted againſt him, foz that a Recovery in this Adton 
againſt the now Defendant might be pleaded in Bar to another 
action againſt this TWitneſs, who was parciceps Criminis, but 
he was allow'd to be a CUitneſs ; fo2 where many are concerned 
in the Taking, it becomes neceſſary to allow the Evidence of one 
of them in ſome Caſes, as in Robbery, the very Plaintiff him- Vide ante 
ſelf may be Evidence ex neceſſitate rei. Nota, Apon Reading 
the Bill of Lading, it was ſhipped foz W. Dockwray and |. S. 
and Company, Shower urged, if others were concerned, tis a- 
gainſt the now Plaintiff, who takes no Notice of the reſt. 
Holt. If it were ſo, that ſhould have been pleaded in Abate- 
ment, you cannot take Advantage of it upon the General Jſlue ; 
one Part⸗Owner of a Ship map bzing Trover koz the whole 
Ship. Jt was (o adjudged in my Low Hales Time, upon a 
(Urit of Erroz of a Judgment at Cheſter, which was reverſed, 
and a new Judgment given fo2 the Plaintiff fo2 that very Reaſon. 
Holt, in his Diretfon to the Jurp ſa(d, ſome Reſpet was to be Note. 
pald to the Ozder of Ring Charles II. but the Command was (l 
legal, and therefoze the Subjel muſt take Care how he erecutes 
it at his Peril. Nota, The Jury found pro Quer, and gave him 
above 2600 1. Damages. 
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D E 


Termino Sanz Trinitatis. 
Anno 8 Willielmi III. 1695. in C. B. 


Lovel & al' verſus Gill. 


On Accedas T the Requeſt of my Friend M2. Maſterſon, J attended 
ad Curiom | the Succeſs of this Caſe in C. B. Upon an accedas ad 


the Sheriff Cur. Maner. de Whitchurch in Com, Salop : The She. 

returns » riff returns the Certificate of the Suito2s, that there is no ſuch 

v Iser 6, Plaint in the Court Baron there, but that there is another cu- 
ſtomary Court, of and fo2 the Coppholds and Copyholders there; 
and the Steward returns a Plaint entred in that Court, called, 
A Majus jus, viz. L. dat. dom, Maner. pro Fine 28. ad habend. 
12 probos & legal. homines cuſtomar. Tenentes ejuſdem Maner. 
ad inquirend. & ſuper lacr um ſuum recognoſcend, utrum L. &c, 
habet majus & melius jus, &c. in duobus Meſl. &c. infra Maner. 
prad. quam prad. G. habet, &c. & de quibus cis deforc. & ei 
conceditur, &c. 

cuſlom to Serjcant Birch moved fo2 a Procedendo, and cited 1 H. 5. 

try = hrlt 11. b. 12. a. Fitz Cauſe de Remoy. Plea 23. 

2 MALL But the Court inclined, that the Cuſtom to try by Jury the 

to Iſſue, not firſt Dap, utrum, &c., without Plcading to Jſſite, &c. was not 

pou. good, ko; perhaps the Tenant might hape a Releaſe to plead in 
Bar, 02 a Recovery in a foꝛmer Ackion, 02 a puvate Act of Par- 
llament, and by this Means is ouſted of his Plea. And a Jury 
the firſt Day is not allowed in any Caſe, but an AMſe, which is 

Aſſize. feſtinum Remedium; and Powel J. (aid, by the CUo2d Recogn, 
this looks like an Aflize, but the Fonn of it is mo2e like a Crit of 
Right, and the Tender of the 2s. like the Tender of the Demp- 
mark, and this is returned koz a Plaint, which is not p2operly 
any Plaint at all. 
Nota, The Court gave no Opinion upon the Authozities cited 
per Serjcant Birch, but gave Rule, that the Plaintiff below 
(ould ſhew Cauſe why they ſhould not try it in Ejectment at next 
Shrewsbury Allizes. 
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D E 


Term. Sanctæ Trin. 


Anno 8 Willielmi III. Regis, in B. R. 


Rex verſus Walcot. Parl. Caſes 


127, 


Rro2 to reverſe the Father's Attainder of High Treaſon, Att»iader of 
and the pzincipal Erroz inſiſted on was in the Judg- 7% 0 ide 
ment, where it is ſaid, that his Entratls ſhould be ta- Heir, Kc. 
ken out, it is not ſaid ipſo vivente, which CUlows the Vide ante. 

Court held to be eſſenttally neceſſary: Judgments in capital 
Caſes are ſtated and ſettled by the Common Law, no Coutt can 
alter them. (Rookby ſaid, Judges are like the Officers of the 


Mint, who muſt not vary from the Standard, either in CUleight 
02 Fineneſs) and here being no Act of Parliament in the Caſe, 


t the Common Law muſt be taken from the Pyecedents, and 
n from the Time of H. 4. they run all with ipſo vivente, and the 
5 thꝛee Judgments cited to the contrary tempore Charles II. were all 
p of the lame ScMons, and pꝛobablp by the ſame Managers, and 
o WM therefoze make but one Precedent. This Omiſſion is tn the moſt 
V. ſevere Part of the Judgment, fo he's cut down while alive, to 
of the very Intent that his Bowels may be taken ont wolle he fs 
p living; therefoze, if this were affirmed, all, that have ipſo vi- 
Ip vente in, ought to be reverſed, ko; both cannot be Right. 

| Carthne pꝛaped, that it might be amended by the Notes 02 
@ Minutes upon the Tndfe>ment, fo2 a verp fozmal Judgment was 
t entred on the Back of the Jnditment, with ipſo vivente. Hole 
rt ſaid, Jf it was amendable, the Court below muſt amend it be⸗ 


foze it could hc amended here; but in criminal Matters there can Amendment. 
be no Amendment; the antient Map to have an Amendment up- 


E on a CUrit of Erro2 out of the 8 Pleas, was by a * 


» A. 
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: of Diminution, and upon that Ozound they have allowd a 
ſhozter Map by Amendment in this Court: But no Oimtnution 
licth in criminal Matters, therefoze no Amendment, becauſe the 

 Keaſon of Amendment fails. The Reverſal was pronounced by 


Rookby J. tho note, the Judgment fo2 þigh Treaſon is alwapg 
pronounced by the Chief Juſtice. 


5 Mod. 225. Newman and Lun. 


Stat. 23 H. 6, Þ oe upon the Stat. 23 H. 6. c. 10. againſt a Batliff in thig 
— 2 Court by a common Inkonner. Northy objeded, that it 
Arc:#ts, Kc, OUght to have been in the pzoper Countp, elſe the Stat. 21 ac, 
will be evaded, 

Holt Ch. J. It was adjudged in the Caſe of Barns and Ews, 
that Debt lieth in this Court; and it was ſince lo adjudged in 
the Erchequer. Indeed, my Lozd Hale adjudged it otherwile in 


Nichols's Cale: Jt is not pet ſettled. Et Adjourn”. 


Burk aud Stroud. 


mn Dectara. IN Treſpaſs. The Plaintiff declared, that he wag legitime Poſ- 
/ tion for Dig. ſeſlionatus of a certain Tenement, containing a Fulling- 
png "9" mill, a Cloſe of Paſture, and a Piece of Land called D. and 
no need of that habuit & habcre debuit common of Paſture in ro0o Acreg 
-_ the Li tn Mendam Fozeſt, fo all Beaſts levant and couchant, tanquam 
Whether ad tenementa prad. pertin', that the Defendant minding to di- 
the Tati ſfrb hüm of bis Common did dig and make Coney-Burrows 
* 2 there: The Defendant demutred to the Oeclaration, and Judg⸗ 
the Soil. ment was given koz the JIlatntiff in C. B. and now upon a tit 
Right of Of Erro in this Court, it was reſolved, 1. That there needs no 
— hag Title to be ſet fozth in the Declaration, it being grounded upon 
Quere, the Poſſeſſion, and the Title but Juducement to the Action, which 
is founded upon a Tot. 

2, Jt need not be ſheun, whether the Ocfendant be Owner of 
the Soll, oz a Stranger; if in Treſpaſs to2 chaſing oz diſtrain- 
ing Cattel, the Defendant ſets fozth his Freehold oz Leaſe fo? 
Pears, and that he took them Damage-felant, then the Plaintiff 
muſt pꝛeſcribe cao; Common. 

3. Tis not traverſable, fo2 all Right of Common muſt be 
Never upon not guilty, elſe the Plaintiff cannot maintain his 

Klon. 

The Court relied pzincipally upon the Caſes of St. John and 
Moody. Mich. 27 Car. 2. true, it was after a Gerdick, but 
Hale and the whole Court held it was a good Declaration with- 
out the Pelp of the Gerdick; and Blockley verſus Slater in C. B. 
Hil, 4&5 W. & M. ſudicium Affirmatur. 


4 | Martin 


— —_— 


Anno 8 Will. III. in B. R. 371 


— 


Martin & U verſus Fuller. 


Ole Ch. J. In Caſe of an Executoz, if he bath the Þ20- Probate to be 
bate at the Time when he declares, it is well; but it fs — _ 
otherwiſe in the Caſe of an Adminiſtration : Here it appears by Adnan 


Adminiſtra. 
the Occlaratton, that the Letters of Adminftſtration were grant- tion before 
ed after the Suit commenced, which is ll. Suit begun. 


Holt Ch. 7. here a Ship is loſt by the Maſter's Neglect, C., and nor 
Trover lteth not againſt him, but a ſpecial Aﬀton upon the Caſe; % lies 
the Stozm by which the Ship was loſt cannot be matertal in 1.9 by Ne- 
Trover, but if the Defendant ſold the Share of the Ship befoze geg: fecus 
the Stozm, then Trover well lies, tho' the aſter were appoint- '* oem. 
ed by the Part Owners. | 


Winter aud Loveder. $ C. x Salk, 
1137. 


N this Caſe Hatſcl obiter cited 2 Cro. 76 Baugh verſus Hains Q If Tenane 
(which is the ſame with the Caſe of the Dean and Chapter (6% 

of Worceſter. 6 Co. 27.) and Marvin's Caſe there cited, that mobe « Leakb 
Tenant in Tall by Copy may make a Leaſe fo2 thꝛee Lives, by 7 _ 
Indenture of Lands uſuaily demiſed by Copy; to which Holt“ 
ſald, then Tenants in Tail may deſtroy the Copyhold koz ever, 
that deſerves to be further conſidered. 

Hatſel, That's fo2 the Lozd's Advantage; in the Taſtes they 
frequently chuſe to deſtroy them. 
— Ch. J. Becaule they want Money, that's the true 

eaſon. 


Rex verſus Brane & al. 


* moved two Exceptions to quaſh an Jndictment koz a 
(ot. 


1. 'Tis ſaid Jur. onerat. ad inquirend. pro Domino Rege on- H 


ly, whereas they ſhould be charged to inquire of Riots by the good, tho! 
Statute. | the Jury not 
2. The Indiament concludes contra formam diverſor. Statu- erm 
tor, whereas there is but one Statute againſt Riots, the reſt Rives, and 
give Penalties on Sheriffs Jurtes, &c. — 
To the firſt. Holt ſaid that a Riot is an Offence at Common come m di- 
Law, but the ac makes Foxcible Entry as ſuch an Offence, To verfor Se 
the Second, pe ſatd Barretry was an Offence ar the Common / Stat. 
Law, pet an Jndi#ment, that concluded contra formam diverſor, 
Statutor', was held well, (but 44a there are ſeveral Statutes 


b 2 again 
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againſt it), The Statute of Stabbing doth not make the Of. 
fence, but only takes away Clergy from Yanlaughter ſo circum, 
ſtantiated; yet the Indickment may conclude contra formam Sta- 
tuti, but tis good without ſuch Concluſion. II. P. C. 58. 


Rex werſus Taylor. 


On Frror to E was outlawed foz a Murder committed eighteen Years 

reverſe Oue- ago, and now bzought to the Bar, and agk'd why Exccu- 

ud, tion ſhould not be awarded, 

A Scue Fs, Morley pro Pyſoner. We have bzought a CUrit of Erroz, 

4 and aſſign fo: Erroz, that the County-Court was not held fo} 

mediate t the County, | ö 

immediate. Holt Ch. J. Pou muſt have a Scire Facias to the Lozds me- 
diate and immediate, returnable next Term (as in Caſe of Com- 
mon Recoveries to the Tertenants) tho' they cannot plead to 
hinder the Reverſal, but only in Bar of Lieſtitution, ik they 
have any other Title, as by Releaſe, &c. tis the Caution of the 
Court. 

Bail deny'd, Then Morley moved, that he might be bailed in the mean 

cho the Fatt Time, but it was deny 'd. 


18 Yeary 
Rex werſus The Inhabitants of Banbury. 


lince, 


Poor's Settle. Conſtable without a Warrant, bzought a Child from 

ments, Broughton to Banbury, and two Juſtices of Banbury 
make an ©O2der (reciting the Fact) to return the Child to Brough- 

| ton, there to be pzovided fo2 according to Law. 

part of an The Court held the Oer good fo2 returning the Child to the 

Orger CUrong-doers, and therefoze that Part was affirmed; but it 

que d. ought not to be ſaid to be there pzovided foz, &c. but they are 
to be left to take their Courſe accozding to Law, therefoze that 
Part was quaſh d. 


Robinlon verſus Groſcot. 


te LP a Habeas Corpus it was returned, that the City of 
Cuſtom to London was an antient City, and that there was a Cul- 
make Vy- tom temps dont, &c. to make By-Laws where there was not 
ſufficient Remedy; that at a Common-council Sept. 6 Will. & 

Mar. an Ower was made, reciting, that the Company of Mitt- 

ſtrels were an anttent Company, and that great Miſchict and 
Debaucherp, &c. happend, fo2 that ſeveral Fozeigners had (ct 

up Dancing Schools; wheretoze it was ozdered, that all Per: 

ſons uſing thole Arts, not being free of that Company, ſhoulda 

1 Upon 


—— U ä—y— — — — — —ñ—ñ— — — 


upon Notice by Summons of the Beedle, accept their Freedom, 
and if they fall d (a to do, then after ſuch a Day to fozteit 10 ]. 
to be ſued fo2 in the Name of the Chamberlain, and one Þalf of 
the Fozfeiture to be to the Yayo? and Commonalty, and the 
other Valk to the Company of Mulick-Maſters. They (ct fo:th, 
that their Cuſtoms were confirmed by Parliament, and particu- 
larly by the Stat. R. 2. Aud that the Plaintiff bzought an Aﬀion 
of Debt in the Lozd Papas Court upon this By-Law. 

(Nota, The Aton was bzought upon another Bzanch of the 
By-Law.) 

The Court held the By-Law to be naught to oblige Dancing 
Maſters to be of the Company of Mulitioners. Holt ſald, the 
Muſitioners were no Cozpozation, they are a Bzotherhogd 02 
Club ta meet and dunk and talk together, that's all; the City 
might make a Guild oz Fraternity of Dancing-Yaſters tha' 
they cannot make a Cozpozation) and then it were reaſonable to 
oblige the Dancing⸗Maſters to be of that Campany, but nat of 
a fozeign Company; a Dancing Maſter might be of anather 
Company befoze, which tho' it were not this Caſe, pet if any 
ſuch Caſe map happen, the By-Law is not goon. The By-Law 
ſhould be mended thzoughout, the City hath nothing to do ta ſet 
Rates and Duces fo; Dancing. 
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Wolt and Daviſon. 


Pon a Special Uerdit in Debt fo2 an Eſcape, the ſingle 1a D:b« fr 
Point was, whether one outlawed after Jupgment (upon . 
a Ca. Sa. mithin the Pear) and taken upon a Capias utlagar. af- ourtaw'd af- 
ter the Pear could be in Execution fo2 the Plaintiff without hoy ctr oy 
zaper g withi 4 4 
* — pro Quer. rely'd upon Garnong Cale, 5 Co. 88. that Yes) 4d 
where there are no Laches in the Plaintiff, and the Defendant {44*" ”" 
is taken by a Capias Uel. he is in Execution without Paper, er te © 
| and he ſaid, it there were Laches, yet if be be taken by Capias Ye», <a» be 
Url. he is in Execution foz the Plaintiff, if he will, at his Elec. , 6.9 
tion. 3 Cro. 909. Jennings verſus Harley, Yelv. 19. S. C. It is «iff, fans 
true, that in the Caſe of Shaw and Cutteris. 3 Cro. 850. In ,. 
Debt upon a Judgment, where the Defendant pleaded, that his 
l Inteſtate was taken by a Cap. Utl. after Judgment, and died in 


Puſon, it was held no Bar, becauſe be is not in Execution, but 


t at the Plaintiff's Election; but here the Plaintiff hath made his 
X Election by this Action: And Note, after Dutlawzy the Plaintiff 
I can have no other Executton. 

d Sir Barth. Shower pro Defendente urged, that if Capias Ut). 
t iſſueth within the Year after Judgment, then indeed the Delen⸗ 
4 dant (hall be in Execution fo2 the Plaintiff without Paper; wt 


374 Lermino Sanctz Trinitatis. 


Overſeer in- 
didted ar Scſ. 
lions for not 
making up 

his Accounts. 
i Mod. 340 


Commir- 
ment by Ju- 
ſtices. 


Both Aion 
and ladikk. 
ment on a 

prohibitory 


Nee. 


if after the Pear, not ſo, till the Plaintiff pꝛays it; and if he E⸗ 
ſcape befoze ſuch Paper, the Plaintiff can only have an Adton 
upon the Caſe, fo2 which he cited 5 Co. 89. Froſt's Caſe, 

Holt Ch. J. Tf the Defendant be taken by Capias Utl. with, 
in the Pear, all Books agree, that he is in Execution without 
Paper: Now the Sheriff hath no moze Notice if he be taken 
within the Pear, than ik after ; but ſuppoſe, upon a freſh Pꝛole. 
cution Ca. Sa. iſſueth within the Pear, but the Capias Utl. after 
the Pear, there needs no Scire Facias without total Laches of a 
Pear; yet if there were above a Pears Laches after the Out. 
lawzy, he having made Choice of his Execution, to what Pur. 
poſe ſhould he bung Scire Facias, then why ſhould he be alwayg 
renewing the Capias Utl. till he can do it with Effcet, to find 
the Defendant ; Chat good doth Outlawzp, if he be ill bound 
to continue the Proceſs ? There never is a Scire Facias after a 
Capias Url. J never underſtood the Difference taken in the 
Caſes wtthin the Pear, 02 after: Jt wag taken ſuddenly, 

Rookby J. Tt is equally hard upon the Sheriff, whether 
within the Pear 02 without: And the Court inclined to give 
Judgment pro Quer', but (becauſe Serjeant Levinz was to 

Adjourn, 


Rex verſus Hummings. 


N Overſeer was indicted kor not making his Accompt. Jt 
was objeited, that this was a new Dffence, fo2 which a 
ſpecial Remedy was given by the Stat. 43 Eliz. and therefoze 
not ptniſhable by Indictment. 2 Cro. 643. Caſtel's Caſc, and 
Rookby J. inclined to that Opinton. | 
Holt ſatd, That upon an Jndi#ment fo2 ſelling Ale without 
Licence, Judgment was ſtayed, becauſe the Statute gave a ſpe- 
cial, Remedy, tho' indeed that Caſe had not final Determination, 
Here they are to commit ſpectally, accozding to their Power, till 
the Party do accompt, and not till deltver d by due Courſe of Law 
(fo2 tf ſo committed, we ſhould diſcharge him upon a Habeas Cor- 
pus). CUhere a Thing that is an Jnjury to a particular Perſon 
is prohibited by Ac of Parliament, the Party may have his Ac- 
tion, but yet tis indickable alſo; ſo of the Stat. de Scand. Magna- 
tum, ſo of the Statute of Marlbr. fo2 diſtratning of Cattel in the 
Highway; but it ts not ſo here. | 
At another Day Holt ſaid, where a Statute gives an Autho- 
rity to two Juſtices of the Peace, why may not they do it at 


the Selllons, unleſs it be where an Appeal lieth afterwarys, An 


Jndictment at Seſliong ſeems to be within the Direcklon of the 
Statute. 


I South 


375 
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South verſus Allen. ; Mod. 63. 
1 Salk. 228, 


Pon a Special Uerdict in Ejetment ; the Caſe was, A Y*viſc of the 
Pan deviſed to his Siſter Sarah, Wife of A. B. the Bio. Pe nd 
fits and Rents of his Lands in C. during her natural Life, to co be paid by 
be paid by his Crecuto2s (and then a Remainder over). the Execu- 
Holt Ch. J. cat Firſt) ſaid tis a Deviſe to the Executozs bp ct 4d 
Jmpltication of Law, elle the Mill cannot be perkozmed, and the Lands. 
other Juſtices agreed with him; but afterwards Holt ſaid, the 
Devile of the Rents and Pꝛofits is a Deviſe of the Land to the 
like, and then the ſubſequent Wozds, to be paid, &c. are void, 
and cannot exclude the Pusband ; the Man was miſtaken in the 
Law: But all the other Judges retain d the contrary Opinion, 
and ſaid, that a Devile of the Rents and Ptofits is not always 
a Deviſe of the Land, fo2 which they relied on the Caſe of Grif- 
fith verſus Smith. Mo. 753, 754. And it was adjudged foz the 
Defendant againſt the Opinion of the Chief Juſtice. 


Scilly and Arundel. 


6 N Plaintiff in Bar to an Avowy pleaded a Diſtreſs fo2 Plea in Bar oc 
the ſame Duty in other Lands chargeable, Hole ſaid, the ment 
Þlea was naught, fo2 it ſhould have been pleaded in Abatement , ““ 
of the Avowzp, that a fozmer Replevin was depending (if the 


Truth was fo) oz if determin'd, then levied per Diſtreſs, & iſ- 
ſint riens arero: 


Judicium pro Avowant. 
Feilding verſus Serrat. 


Ale againſt the Dzawer of two Bills of Exchange; the De- — 
fendant pleads, that in the Pear 1689, the Plaintiff levied Pee in 
a Plaint againſt him in the Portmote-Court of Cheſter, and de. Court of 
clared thereupon, that the Defendant p2omiſed to pay to Sarah — * 
Dod, 02 her Ozder, &c. if Kant and Collard (upon whom the C. on one 
Bills were drawn) did not pay them, and that Sarah Dod ozdered . of Ex. 
them to be paid to the Plaintiff; and that there was a Uerdict g. ber. 
and Judgment in the Portmote-Court fg2 the Defendant ; and he 
avers them to be the ſame Bills and lame Cauſe of Afton, &c. 
The Plaintiff demurs, Acherly fo2 him urged, that none but 
v1rah Dod, 02 her Executozs, could bing the Acton upon the 
12omile laid in the Declaration below, but this Declaration is 


ol another Nature upon an implicit Pꝛomiſe to the Plaintiff, 1 
10- 


Termino Sanctæ Trinitatis. 


A Feme Co- 
plead by Ate 


192omiſes are of a different Mature, the Jlaintiff could have no 
Attaint below, it did not concern him, whether Serrat made ſuch 
Pꝛomiſe to Sarah Dod, oz not: He cited Raym. 472. Put and 
Hardy verſus Sir William Raſtern and others, that a Judgment 
fo2 the Defendant in Treſpaſs was not pleadable in Bar to an 
Afton of Trover foz the ſame Hoods. 

Holt Ch. J. That Caſe muſt not ſtand fo2 Law; Saunders 
and J argued that Caſe, and he agreed to me the Law wag 
otherwiſe, and it was ruled otherwiſe in (. B. afterwards. 

Sir William Williams pro Defendente (atd, tho' the Judgment 
might be avotded by Erroz, pet the Bills being averr'd to be the 
ſame, &c. tis pleadable while in Fo2ce. FRE, 

Holt. Jt doth not appear upon Recozd, that the Acton be. 
low was upon the Bills, the Law raiſeth two ſeveral Pomiſeg 
upon the two Bills, but you declare below upon a joint Pio. 
miſe to pay tam the one quam the other (if Kent and Collard 
did not pay them) which could not be maintaln d without an ex: 
pꝛeſg Pꝛomiſe. Ki | 

Williams. The Foundation of the Pꝛomiſe below was ſeve- 
ral, ſo the Law will divide it. 

Holt. Momiſe in Law is a lo uſcd, but J hold the 
DOtawer makes an expꝛeſs ]32omiſe by Giving the Bill. Sure a 
Man might have really made ſuch a Pꝛomiſe as 1s latd below 
jointly ; and if he could pzove no moze than the two Bills, there 
he muſt needs fail. Mozeover the Plaintiff could not bzing (uch 
an Action below upon the Dꝛamiſe to Sarah Dod, he is bart d up- 
on ſuch an Action as he could never recover upon; indeed one may 
have an Aﬀton on the Caſe upon a Bill of Exchange, without a 
Pꝛomiſe; but when dich a ]Nomile is laid, it is material. 

Judgment pro Quer 


Griffin ver ſus Cromwell. 


DE Defendant pleaded by Attozney, that ſhe was a Feme 
Covert, which Hole Ch. J. leemd to allow, becauſe ſhe 
is charged as a Feme Sole; and it ſtands indifferent, whether 
ſhe be Sole oz Covert, it would be very hard, that ſhe ſhould 
come (too Miles perhaps) to appear tn p2oper Perſon. 
Mompellon pro Quer* ſatd, that by all the Piecedents ſhe 
ſhould appear in p2oper ww 2 Brownl. 138. Brownl. lat. Red. 
203. Placita Rediviva 8, | | 
 Rookby J. A Feme Covert cannot make an Attozney. Quere. 
Et Adjourn. 


4 b Hay- 
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Hayward and Wilſon. 


'Reſpaſs, foz taking and carrying away, &c. continuando Tec(pi6, 
totam tranſgreſhonem pred. and tt was moved by Car- — Gopal 
thue, that there could not be any Continuance as to the Cap- dauernde. 
tion. Hole Ch. J. ſald, It was reſolved in the Caſe of Butler — for 
and Hodges in this Court, that no Damages ſhould be intended 
to be given fo2 that which is vold; (o here as to the Caption, 
which will not admit of a Continuando. 


Carthue, J can gather no ſuch Matter from that Caſe, ag Ante 
'tis in Sid. 319. 


Holt. Ay, many good Caſes are ſpoil'd in Siderfin, neither $Siderfin cen- 


* 


tepozted with that Truth, no2 with that Spirit which the Caſe ſbured. 


required (the Caſe ok Opy and Thomaſius is much abuſed, ſcarce 
intelligible there), Here he hath declared but of one Taking, 
with an impoſſible Continuance, which could not miſlead the Ju⸗ 
ty; and there is no Difference, whether it be upon a Crit of In- 


quiry, as in this Caſe, 02 after Uerdit, as in the Caſe of Butler 
and Hodges, 


Rex werſus Johnſon. 


1 Defendant appeared to be fined upon an Indictment gal, 
fo2 ſeducing and lying with another Man's Wife, Nor- % w“ 


lying with 
thy moved to charge him with an Aton, but the Court would »vorker's 
not ſuffer that now he comeg to ſubmit to a Fine. — ne 
tion. Q 


Hir Stephen Evans verſus Powel. 


Ebt upon an Obligation of 28001. and upon Oyer, ſt ap- Bond to pay, 
pears the Condition was fo2 Papment of 14001. with Jn- — e 4% 
tereſt to the Plaintiff on ſuch a Day, accozding to the Intent of genture, De- 
a certain Pꝛoviſo o: Covenant mentioned in an Indenture bear- . „ 
ing even Date, &c. made between the lame Parties: The De- che ne 
fendant recites a Deed of the ſame Date made between the Inceor, os » 
Plaintiff and Defendant, whereby in Conſideration of 1400 l. eie 
ſecured to be patd by an Obligation of the ſame Date; and in wan rravert; 
Conſideration of 5s. paid to Sir Stephen Evans, Sit Stephen ing the In- 
did aſſign to the Defendant a 2oth Share of Lead Cozks in tue, Kc. 
Cardiganſhire, and ſaith he hath paid the Monep ſecundum for- 
mam proviſion, in Indenturam pred. mentionat. the Plaintiff re- 


plies, that the Defendant did not pap the Boney, &c. Qervdict 
ro Quer. 
| Ccc Lloyd 


— . 


Termino Sanctæ Trinitatis. 


Lloyd moved tn Arreſt of Judgment, that the Defendant hath 
miſtaken the Deed, fo2 there is no ſuch Covenant in the Deep 
ſet fozth, therefoze it is a vold Iſſue, and therefoze there ought 
to be a Replcader, and to that Opinton the Court inclined, Chen 

hoppel. Hole ſald, the Defendant is eſtopped to (ay there is no ſuch 
Deed, thercfoze he ſhould ſet fo2th ſuch a Deed, elſe he's gone, 
and muſt pay the Money; he might have pleaded Payment, (e. 
cundum formam conditionis, and well, fo2 the Jndenture is but 
a further Deſcription of the Agreement. 

Afterwards Holt Ch. J. ſaid, the Defendant hath recited as 
much of the Deed as he thought fit, pet there might be ſuch a 
Covenant in the other Part. 

1. The Defendant is eſtopped to ſay, there is no ſuch Jn- 
denture. | 

2. Pe (ays he hath paid it accoding to the Pꝛobiſo and Cove- 
nant in that Jndenture, 

Lloyd. Ulhat if we let out the whole Indenture, and there ig 
no (ſuch Covenant? 

Holt. 'Tis your Fault then to ſay ſo in the Conditton. 

Judicium pro Quer. (ceteris tacentibus). 


—— IE 
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Petit verſus Smith. 


Executors NE Petit made his two Bzothers Erecuto2s (his Daugh⸗ 
boring Spe- ter having married smith without his Conſent) and leaves 
cies are but u Legacy Of 51. to his Executozs: The Defendants apply to 
Truſtees of the Spiritual Court upon the Authozity of Munt's Caſe in Chan⸗ 
felidue or. cery, to have Diſtribution of the Reſidue, and that that Court 
Kin. would compel the Executoꝛs to diſtribute, becauſe they have a (pe- 
cifick Legacy. | 
Str Barth, Shower p2ays a Pꝛohibition, fo2 however the Chan- 
cery may adjudge them to be Truſtees, pet the Spiritual Court 
bath no ſuch Power. 
Jt was ſaid (on the other Side) that in Munt's Caſe, there 
was a Legacy to the Daughter, and yet it was decreed, that the 
Prohibjeion Cxecutoz wag but a Truſtee fo2 the Daughter, and ſo it was ru⸗ 
lies for the led in the {youſe of LozDg: And 2 Inſt. 33. was cited, that the 
pane  Executozs ought to diſtribute as well as Adminiſtratozs; and it 
withſtanding WAS lald the Plaintiff hath appeal'd to the Delegates, and there 
— Ae foge Ought not to have a Pꝛohibitton. 
— Sir Barth. Shower cited Tucker's Caſe, Hob. 191. and 1 Cro. 
63. 8. C. That a PNohibition licth notwithſtanding the Appeal. 
Jn the Caſe of Hill and Mills, about two Pears ago in this 
Court, a P2ohibition was granted, that the Spiritual Court 
ſhould not revoke a Pꝛobate by an Executoz, upon Pyqetence of 
bis being Bankrupt. = 
Fa olt 
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Jones verſus Bodinner. 


Reſpaſs fo: Bzeaking his Cloſe and Taking his Cattel; Ou. e 
the Defendant pleads, that the Plaintiff was outlawed, „ bc, 
and a Capias utlagatum iſſued, and an Extent thereupon, and «con 
then a Writ of Levari. Hill. 7 W. & M. reciting the Outlawp, y!-»dcd to p 
and commanding to levy from the Day of the Taking upon the A". 
Extent, that this Writ wag delivered to the Sheriff, who made plicecion, 
a CUarrant, by Clirtue whereof the Defendant took the Cattel in {4 be en 
thoſe Lands. — 4" 
The Platntiff replies, that the Defendant took them upon „od Verdi 
other Lands of the Plaintiff abſq; hoc, that he took them upon , 2c, 
thole Lands; whereupon Jſſue was joined, and Gerdict pro — have 
Quer. udgment on 
Jt was now debated by Sir Barth. Shower pro Quer' and — 
Northy pro Defendente, whether the Plaintiff ſhould have Judg- Deca setion, 
ment upon the Ger dict oz upon the Declaration, and the Oeken. 4.“ 
dant's Confeſſion of the Treſpaſs by his Plea, oz that there e 
ſhould be a Repleader; fo2 it was agreed on all Hands, that the 
Bar was ill, fo2 there could be no ſuch CUrit, Hill. W. & M. The ue 
(foz the Queen was then dead) and the Jſſue ſeem'd (mmatertal, — Judg- 
Sir Barth. Shower pro Quer', that where the Plea contains 1 
Matter of Bar, tho' not a good Bar, and Jſſue is taken upon dre, Cane 
it is holpen by the Gerdick. 3 Cro. 228. Lovelace and Grimſden, fon. Vide 
3; Cro. 455. Chamberlain and Nichols. Mo. 692. 8. C. where in — 7 2 
Debt upon a ſingle Bill, the Defendant pleaded Payment with⸗ „gde. 
out an Acquittance, yet Jſſue being taken and found fo2 the Plain⸗ 
tiff, he had Judgment, 3 Cro. 778. Dighton verſus Bartholomew, 
in Treſpaſs and Aflault the Ocfendant pleaded a Conco2d, but 
without Satisfaction ; and after Jſlue and Cerdict pro Quer, it 
was adjudged, that it was helpd by the Statute. Mo. 867. 
Tasker and Salter, Hob. 326. Reynolds verſus Buckle. Raymond 
453. Spathurſt verſus Overind. 
Northy agreed, the Rule laid down by Sir Barth. Shower; 
but here is no Matter of Bar at all, becauſe there could be no 
(uch Writ. 
Holt Ch. J. There might be a CUrit out of the Erchequer ; 
and if it had been well pleaded, it had been a good Bar, ſure it 


Ccc 2 bath 


« — — 


Poor's Settle» 


Termino Sanctæ Trinitatis. 


hath the Countenance of a Plea in Bar. 2 Cro. 678. Jones ver- 
ſus Ridler, in Ezectment, where the Defendant pleaded an in 
ſpecial Plea (fo2 ſometimes they pleaded ſpectally in thoſe Dayg) 
it was held he could not take any Advantage of his own ill Dien 

but the Plaintiff might if the Cerdict had been againſt hmm. 

J take the Caſe of Reynolds, Hob. 326. to be mif-piintey, fo} 
the Entry is no Bar. Expulſion makes the firſt Part of the 
Bar, and holding cut the reſt, the Book latth, Jt was found foz 
the Detendant, which could not be, the Judge muſt diret the Ty. 
ry otherwiſe. 3 (ro. 367. Stokes verſus Annesby. In the Caſe of 
Tasker and Salter the Judgment was reverſed. 

And the Court ivclined to give Judgment foz the Plaintiff 
upon the Clerdict, but afterwards Holt cited 3 Cro. 214. La- 
cy verſus Reynolds, and 2 Roll 99. S. S. and the Court agreed, 
that the Plaintiff ſhould have Judgment in this Caſe upon the 
Defendant's Confeſſion of the Creſpaſs, the Iſſue being imma- 
terial, lo that the Jury could not give Damages, but there muſt 
be a new (Writ of Inquiry. Per Holt, 1 Cro. 25. Knight werſs; 
| Harvey (tho' not clearly repozted) is home to the Purpoſe, only 
in that Cale being in Debt, there needed no CUrit of Jnqutty, 
22 E. 4. 46. a. (tho befoze the Stat. of Jeofails) pet goes to the 
Reaſon of the Thing, | 

The Clerdiit was (et aſide, and Judgment pro Quecr'. 

See the Cntry in ſuch Cale at large. 2 Roll. 99. 


Nota, 30 Junii, 1696. Turton who was one of the Barons 
of the Exchequer) took his Seat the firſt Time in B. R. 


being made one of the Juſtices there upon the Death of 
Juſtice Gregory. 


Rex werſus The Inhabitants of Luckington. 


[- Owel and his Tlife were ſettled at 3388 and came 
clandeſtinelp into the Pariſh of St. Auſtins (in Briſtol 
come ſemble) and there a Child was bon; the Father dieth in 
- King's Service; the Queſtion was, who ſhall keep the 

(ld, 

Northy. It is ſettled where Bozn, they cannot ſend ft to 
the Father when he is dead, Luckington hath no Right to this 
Child, but as a Conſequence of the Father's Settlement, which 
falls when he fs dead. 

Holt Ch. J. The Death of the Father doth not alter the 
Child's Settlement; muſt a Poſthumous Child become a Ca- 
grant? Birth gives no Settlement (as if a Child were bozn in 
the lDouſe of Correction) indeed 'tis a Settlement fo2 a Baſtard- 
Child, becauſe he 18 nullius filius: The Mother muſt be ſettled 
where Father was laſt ſettled ; ſo fo? the Child. | 

2 


Northy. 


—— 
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Northy. A Child cannot be removed from the Place of his 
Birth, unleſs to his Parent. 

Holt. Heſitavit. The Caſe is conſiderable, the Child may 
be fent to the Mother, but Quzre who ſhall maintain tt. 

Broderick cited a Cale between the Pariſh of Heſton and 
St. Andrew's-Holborn, fo the Child of P:. Lockwray being 
"30m in Holborn, it was ruled the Child ſhould continue there, 
tho' the Father had been laſt ſettled at Heſton, 

Holt. 'Tis difficult in this Caſe of a legitimate Child. Sup- 
poſe a Man is legally ſettled, and hath a Child, and afterwards 
ſome Eſtate deſcends to him in another Pariſh, whither he re- 
moves (as he cannot be hindzed) where ſhall this Child be ſcttled, 
which Pariſh ſhall contribute, ſhall the Diſcent of a Rood of 
Land charge a Pariſh with ten Chlldzen, J think they ſhall fol- 
low the Patent (oz Nurture and Education, but the Pariſh 
where they were Bozn ſhall contribute to their Relief, 


We'll adviſe upon the pzincipal Caſe, and J'll hear it when J 
come to Briſtol upon the Circuit. 


Ball verſus Hesketh. 


At the Sitting at Guildhall London, coram Holt E J. 
(The Relation of Mr. Danvers.) 


Uled, that where the Defendant under Age bozrowed Monep tafane bor- 

of the Plaintiſf, aud afterwards at full Age pzomiſed to %% Money, 
pay it him, this is a good Conſideration fo2 the Pꝛomiſe, and Age bam, 
the Defendant ſhall be charged. 


Payment, he 
is bound. 


Anonymus. 


and B. agree upon a Puce fo2 twenty Packs of Goods Where Tief. 

. which are mark d, and A. pzomiſeth to deliver them to B. np" wt hg 
paying lo much Money fo2 them, B. tenders the Boney, and A. Goods cold, 
refuſeth to deliver the Goods, B. bzings a ſpecial Action upon the &c. 
Caſe, upon the ]Izomiſe to deliver the Goods, ſetting fozth a 
Tender ot the onep. | 

Hole held, that it was a Bargain koz the Goods, and the ob 41, 42. 

Plaintiff upon Tender of the Boney ſhould have bꝛought Tro- 
ver fo2 the Goods, the Pzoperty being altered; but here an ex- 


pzels Pꝛomiſe was pzoved to deliver the Goods which maintain 'd 
the Declaration, &c. 


Banco 


382. 


Poor's Set. 
tlement. 


Notice, 
where ne- 
ccllary. 


Inditment 
on the Cul- 
tom ot Wor- 
celter, that 
no unfree 
Man ſhould 
keep Shop 
these. 


Inditment 
for abſolving 
Treitors, 


Termino Sanctæ Trinitatis. 


— 


Banco Regis. 


ER Holt. It a poo? Man hath been relieved ſeveral Pearg 

in a Pariſh, J ſhould pzeſume Notice in CUriting ; but tis 

but Evidence to the Juſtices, A Servant, oz one that Rentg 

101, per Annum, need not give J2otice, foz they may not be di. 

ſturbed. Here the Juſtices, by their Dzder, have determin'd it to 

be a clandeſtine Pabitation, and we muſt take it to be ſo, tho 
the Party did live ſix Years in the Pariſh. 


Rex verſus Corne. 


N Jnvictment againſt him, ſetting fozth the Cuſtom of the 

City of Worceſter, that no Perſon, not free, ſhould keep 

any open Shop, & quod cuſtodivit Shopam apertam pro Mercerp- 
ares, and (old them. Quaſhd, 


Sitting in Middleſex, coram Holt Chief Tuſtice. 
| 2 July, 1696. | 


Rex verſus Shedrach Cook and Will. Snatt Clericos. 


IPon an Indictment ſetting fozth, that Sir John Freind 
and Sir William Perkins being attainted and about to 

be executed at Tyburn fo2 High Treaſon, &c. the Defendants 
conſpiring and intending (as much as in them lay) to juſtify, oz 
at leaſt to extenuate and leſſen their Crimes, and to induce his 
Majeſty's Subjefts to believe, that they died rather as Martyrs 
than as Crattozs; and to incite the King's Subjets to commit 
the like Treaſong, they did take upon them to abſolve, and did 


- pzonounce a Foz of Abſolution of them the ſaid Sir William Per- 


kins and Sir John Freind, without any Repentance, oz any ſigns 


of Repentance by them given. 


Jt was pzoved, that the Defendants asked the Criminals the 
ſeveral Queſtions directed by the Rubzick in the Office of Cliſita- 
tion of the Sick, and Mz. Cook pronounced the CUozws of Abſo- 
lution of one of the Traitozw, M2. Snatt and one M2, Collier 
(who is not now indicked) laying their Hands upon his Dead, and 
after the CUows pzonounced, (aping Amen, and Mz. Collier pꝛo- 
nounced the Woyds as to the other Traitoz, they all thzee laying 
on their Pands, &c. Jt was p2oved, that the Defendants were 
earneſtly requeſted by Sir William Perkins and Sir John Freind, 
to afliſt them at the Place of Execution, and therekoze the Jury 

2 


were 
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were directed to acquit them of the Conſpiracy (tho the attomep- 
General ſaid the Jndi#ment was not fo2 Conſpiracy, and Conſpi- 
rantes was put adjectively only to introduce the other Matter, and 
therefoze was not matertal) and Holt directed the Jury, that this 
Pꝛocceding of the Defendants was certainly ſcandalous and irre- 
gular, fo2 tf the Criminals had befoze made a pzivate Confeſſion, 
the Abſolution ſhould have been p2tvate likewiſe ; but if they would 
give a publick Abſolution, they ought to have required as pub- 
lick a Conkeſllon, and particularly with reſpect to thoſe Crimes 
fo2 which they were attainted, being ſo notozitous, &c. However, 
if the Jury were of Opinion they did it only ignoꝛantly, and by 
Miſtake (in which Caſe it is pꝛoperly Conuſable in the Spiritual 
Court) then to acquit them; but if they did it with a Deſign to 
affront the Government, and to vilify the Juſtice of the Natton, 
then to find them guilty; but at the Jnſtance of the Defendants 
Council, it was directed to be found ſpectally, that Snatt latd his 
{and on the Head, and was aſſiſtant while the other pzonounced 
the Mods of Abſolution, and afterwards $nate ſald Amen (it 
being laid quod pronugtiaverunt). And accomingly. the Jury ac- 
quitted them of the Conlpiracy, and found Cook guilty of the 
reſt, and as to Snatt, ut ſupra. 


SolcitopGenera, Sir Will. Williams, 
Solicitoz-General Sir Fr. Winnington, | 
Coniers, "oro Rege. Broderick, 2 
Cooper, i Phips, | 3 
Mountague, Mompeſlon, 


$1tting at Guildhall London, coram Holt Chief Tuff. 
3- July, 1696. 


Chriſtopher Hyat verſus William Hare. 


Olt. Tf there be two Partners in Trade, and one of them Two Pont 
buy Goods fo2 them both, and the other dieth, the Sur 5, 005. 
vivo2 may be charged by Indebitatus Alſumpſit generally, with. nd dies, the 
out taking Notice of the Partnerſhip, oz that the other is dead, „ber chirge- 


and he ſur viv d. able, end how. 


John Taylor verſus Mary Seed in Ejectment. , 04g, 


DE Plaintiff's Leſſoz had leaſed a Houſe in London tg Acceptance 

the Defenvant fo2 ſeven Pears, and, after the ſeven ex- e © dogg 

pired, had accepted a Quartcr's Rent, whereby a Tenancy at ended, makes 
CUill was created; and it was pꝛoved by an antient City-Book er o: 


in 


Inland Bill 


— ww wu x —— — 


ä—q— — — — — 


Termino Sanctæ Trinitatis. 


—— — — 


8 in French (called Liber albus) that by the Cuffom of the City of 


London, every Tenant at ill of above 40s. per Annum, in 
the City, ought to give 02 have Half a Years C(Uarning ; and it 
under 40s. a Quarter's CUarning, and the Leſſo? of the Plain. 
tiff had given no ſuch Warning (the Boule being above 40s. per 
Annum) to the Defendant befoze the Ejectment bzought. 

Jt was urged fo2 the Plaintiff, that this Cuſtom doth not al. 
ter the Mature of an Eſtate at CUlill, as to the Determination 
of it, fo2 then inſtead of being an Eſtate at CUill, it would be. 
come a fir'd Eſtate fo2 half a Year, &c. but the Meaning ts, that 
if the Landlozd ouſts his Tenant without ſuch CUlarning, he may 
have his Remedy upon the Cuſtom, and to that Opinion Holt 
inclined. 

Dir Barth. Shower and Darnel contra, That the Cuſtom would 
be of little CIſe, tf the Intereſt might be diveſted without ſuch 
Tlarning, and the Party grieved put about to take his Remedy 
upon the Cuſtom ; and Shower ſaid, he ſtill continued Tenant at 
Till, but the Determination muſt be (o qualify'y, as at the 
Common Law a Leſſee cannot determine his ul near the End 
of a Quarter, whereby to pꝛejudice the Leſſoz of his Rent, ſo, 
&c. and he cited a Caſe where the Landlozd had recovercd his 
half Pear's Rent in London, where the Tenant had left the Houſe, 
&c, without ſuch CUlarning : But Holt ſeem'd ſtill to retain the 
contrary Opinton; but there was a Uerdit pro Quer', but the 
Poſtea was ſtald by Conſent, and a Caſe was dzawn fo? the fur- 
ther Opinion of the Chick Juſtice, And afterwards My. Acherly 
who was of Council pro Quer') inkozmed me, that the Council 
of both Parties attended Hole Ch. J. at his Chambers, who 
told them, he had conſulted all the Judges of England, and that 
Treby Ch. J. of C. B. was of his Opinion, that the Cuſtom did 
not give any fir'd Eſtate to bar the Landlozd in Ejectment, but 
gave a Remedy, if diſturbed by collatcral Action upon the Cuſ- 
tom: But he ſaid all the reit of the Judges were of the contrary 
Opinton, and that the Landlozd could not recover in Ejectment 
agatnſt ſuch a Tenant at CTA, unleſs he had given half a Pears 
CUarning. lherekoze the Plaintiff finding the Majozitp of the 
Judges againſt him, did not pꝛocced. 


M2. Davys tells me there was another Caſe after J went 


of Exchavge. wap, wherein Holt ruled it upon Evidence, that if an inland 


Bill of Exchange be accepted, and not paid at the Time; and 
the Party to whom tis payable do not give Motice thercof 
to the Dzawer within three Days, ff in Town, oz within a 
reaſonable Time, if in the Country, the D2awer ſhall be dil⸗ 
charged, fo2 it is not fit the Party to whom the Vill ts payable 
ſhould be the Judge what Remedy the Dꝛawer might have agatnſt 
the Party, upon whom 'tis dzawn, if he had timely Motice. Sed 
2 | 


Quzre 
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Quære de hoc, fo; Cheſhire and Acherly tell me, if he make freſh 
Purſuit, and ſue the Accepter, he may at any Time reſozt to the 
Ozawer, where he could not recover it from the Accepter, and 
that without his Default. 


D E 
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Hunt's Caſe. (By Information of Mr. Doiley.) 


—— 


UNT being committed fo? Duſpicion of Digh Treaſon, Scire Facias 
was bailed to appear here the firſt Day of this Term, m_ Bail 
and now his Ball moved, that the Recogatzance e 5: 
might not be cſtreated, alledging by Aﬀfidavits, that Treaſon. 
he was violently taken out of his Houſe in the Night by a Party 


of French, and carrted into France. 
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The Attozney-General oppoſed it, and ſatd it would be made 
8 ny was done by his own Contrivance to avoid the Riſque 
of a Trial. 

Holt. Tf it can be made out, that he himſelf was conſenting, 
the Recogntzance is fozfeited; yet tf we ſhould eſtreat it now, 
they will afterwards come and controvert it in the Erchequer, 
therefoze the better Courſe is to award a Scire Facias againſt the 
Ball, whereupon the Merits of the Cauſe will be finally deter» 
min d; fo2 it will be a good lea, if true. 
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Curring's Caſe. (By Information of Mr. Doiley.) 


InEj-Ament, Urring was Tenant fo2 Life, Remainder to B. B. bought 
Tenant for „ an Chectinent, and at the Trial by Niſi Prius pꝛoduced a 
r Witneſs, who (wore he ſaw the (atd Curring dead at the Vattel 
10 belle Mon, at Landen, and that he ſtripp'd him of the Stockings, which he 
ew 42, (the CUttneſs) then had on in Court, whereupon B. had a Ger. 
in Rema ditt. Curring loon after returned into the Kingdom, and ap. 
der. pearing in Court upon the Return of the Poltea pzayd a new 
Trial; but Shower ſaid, his better CUlay was to pꝛap, that Judg. 
ment might be ſtayed till B. moved fo? it upon Motice, fog when 
this Matter appears to the Court, they will not grant htm 
Judgment, to which the Court agreed, and ſo Curring keeps his 
1oſſeſion without the Trouble and Charge of a new Trial. 


Smith's Caſe. 


Coroner's In- 


. Coach and Pozſes having beat down a Poſt ſtuck in the 
3 Gzound, which ſtruck a Man la, that thereof he ſoon 
Cauſe, 7 died, the Cozoner's Jnqueſt would only find, that the Poſt mo- 
ved to his Death, which Pꝛelentment the Cozoner having refu- 
ſed to receive, he adjourned them to ſeveral Places, and at laſt 
to the Alpes; but nothing could pzevatl with them to make any 
other Pꝛeſentment. The Cozoner moved the Court to know 
what he thould do, foz if he returned the (aid Pꝛeſentment, it 
would appear upon the Face of it, that he could not have ac- 
cepted it, and thereupon an Inkozmation would lie again(ſ> him, 
and the Clerks of the Crown (aid the ]zaftice was (0. But 
per Cur. (abſente Holt) that is unreaſonable, fo; the Co2oner 
hath no Remedy, but ought to accept ſuch Pꝛelentment as the 
Jurp makes. 

pe moved, that four oz five of the Jury might be o2dered to 
attend, that the Court might examine their Reaſons ko; making 

ſuch a Return. Sed non allocatur. 


Nota. Holt was pꝛeſent when this Caſe was firſt moved, and 
ſaid the Cozoner ſhould not have adjourned them to Places at 
great Diſtance, by Clay of Punishment, but to the AM3es was 
well, where the Judge will infozm them better. 


2 Linſey 


i. Mt — 
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Linſey verſus Clerk. (By Information of Mr. 
Doiley.) 


ER Stat. 5 & 6 W. & M. the Capiatur pro Fine is taken a- No Entry of 

wap, and it was ſaid, that the Entries in C. B. are Nihil graz > 
de fine quia remittitur per Statutum. But per Holt, no Mention jnce che Seo. 
at all is now to be made of the Fine, becauſe the Law is chan ⸗ & W. & 
ged, and tis not like the Caſe where the Cauſe of a Fine is par- 
doned, fo2 there the Law is not altered, but mitigated as to one 
particular Perſon; ſo nihil de fine quia pardonatur, to which the 
Court ſeem d to agree. 


Smith and Page. 


Lands paſs'd 11 
ER Cur. Whatever map poſs by Deed without Surren- by Deed l. 2 2 7 
der (tho it be required, that the Deed be inrolled in the Cone 4 SA» 
Lows Court) can be no Copphold. And whatever may paſs by Lend, pſſiog 
Surrender in the Lozds Court ſecundum conſuetudinem Manerii, bu Surrender 


(but not ſecundum voluntat. Domini) ig no Copyhold. ſecundum 


conſuetud. 
only. 


A. ſuggeſted by Affidavit, that he was in Execution koz 50 1. „ paconer 
upon a Judgment at the Suit of B. and that he had tendzed the diſch»rg'd on 
ſame to B. which B. refuſed to accept, but ill detain d him in % in, 
Pꝛiſon, ſo pꝛay d, that upon bzinging ſo much into Court, he cons in BR. 
might be diſcharged. — 2 to 

B. oppoſed it, letting fozth, that after the ſaid Judgment and Chancery. 
Execution, A. put him to conſiderable Charges in Chancery con- 
cerning the ſame, and that he had Coſts aſſeſs'd him upon the 
ſaid A. and therefoze pꝛap'd, that he might remain in Puſon till 
he paid both; but the Court ſald they would take no Conuſance 
of the Coſts in Chancery, and therefoze granted A. his Motion. 


Dickſon and Willows. (By Information of Mr. 2 Solk. 446. 
Doiley.) Gi 


Ndebitatus Aſſumpſit fo2 nine Guineas, amounting to 12 J. 108. 1-debirerus 
Wright Serjeant moved in Arreſt of Judgment, that Gui. Aſvmetctor 

neas are of no certain Galue in our Law, they were never made 
Current by Pꝛoclamation, ſo cannot be (aid to amount to any 
tertain Sum; but the Afton ſhould have been koz ſo many Pleces 
of Gold, vocat' Guineas. 

Holt Ch. J. Our Law takes Conuſance of Guineas, and they Kate 
are current foz 20 8. ko; _ yp were coined there was a 

2 208. 
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208. Piece of Gold, which by Pꝛoclamation was raiſed to 213. 
4d. whereupon Hutneas were coined at 18. 4 d. leſs, and pꝛo- 
vtded any Piece have the Ring's Stamp, and be coined at the 
Mint, it ſhall be current without Pꝛoclamation tn ]P2opo2tion to 
its Clalue ; the ]latntiff needed not to ſet fozth they were Gut. 
neas, but ſo much Boney received to his Uſe, &c. 


Oldham and Pickering. (By Information of My. 
Doiley. 


If an Admi. N Piohlbltion to the conſiſtow Court of Cheſter , the Que. 
niſtrator (hall (ton was, whether an Adminiſtrato2 be compellable to make 
d e Diſtribution of an Eſtate pur auter vie, after Debts paid. 
wer die e Ward, that he ſhall. Foz a later Statute may be within the 
Equity of a fozmer, and furh Eſtate being by 29 Car. 2. made 
Aſſets in the Admintſtratoz's ſands, is thereby made (ſubject to 
all the Qualittes of other Aſſets, and from a Freehold ts ſunk to 
a Chattel, foz upon a Plea of Plenc adminiſtravit, which is only 
omnia bona & catalla, &c. if ſuch an Eſtate remain'd, it would 
be found againſt the Admtniſtratoz, tt paſſeth without Livery, 
tis in the Owinarp's Power by granting Adminiſtration. Jn a 
i. Fa which ts only de bonis & catallis, upon a Judgment in 
Debt agalnſt the Adminiſtratoz, tis ſellable. A Legatee muſt ſue 
ſuch Avminiſtratoz in the Spiritual Court, tho be bath no other 
Aſſets than ſuch Eſtate. Beſides, admitting it a Freehold, it 
map be included in the Tod Goods, which is uſed in the Sta: 
tute of Diſtribution, ko; bona, by the Canoniſts and Civiltans, 
(s any Thing wherein one hath a Pꝛoperty, and the Ozdinarp, un- 
der whole Controul ſuch Diſtributions are, is guided by thoſe 
Laws. 31 Ed. 3. and 21 H. 8. which ozders Adminiſtration to be 
grunted, mentions only bona, pet Terms fo2 Pears are within 
thoſe Statutes, mozeover 22 Car. 2. Ozdets the Diſtribution of 
the Eſtate, &c. and certainly 'tis within thoſe CUlozds, and tis 
moze reaſonable there ſhould be (ſuch Diſtribution among the next 
of Kin, than that one ſhould run away with all: And there is 
nd Jncondentency in it. 
Cheſhire contra. The Statute 29 Car. 2. whereby ſuch Eſtate 
is made Aſſets, is an affirmative Statute introductive of a new 
Law, and conſequently implicg a Megative of all Matters not 
neceſſarily incident to ſuch Innovation; thence it is, that Plene 
adminiſtravit would be falſe if (ich Eſtate remain'd, that it paſ- 
(cth without Liverp, that it is ſellable upon a Fi. Fa. foz it could 
not be Aſſets unleſs it had thoſe Pꝛoperties; but to make it di 
ſtributable is a new Quality, not at all included in the Notion of 
Allets ; fog befoze the Statute there were Aﬀets without any ſuch 
Diſtribution, and the whole Intent of the Statute is 9 
2 wit 
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with, without any ſuch Quality, foz the Statute ſays, Jt wall 
be Aſſets fo2 the ſake of the Payment of Debts; now the Ba- 
king it diſtributable aſſiſts nothing to (ſuch Payment, fo} it 
comes after all Oebts paid. The Statute of Diſtributions doth 
not ſay, all Aſſets Wall be, &c. but caps Goods and Chattels; 
and this Eſtate, tho it be Aſſets, yet it remains ſtill a Freehold, 
and the Adminiſtrato2 is Tenant to the Pracipe. A Statute map 
make a Fee-ſimple Aſſets, and whether ſuch Eſtate be Aſſets fo 
Legacies, unleſs it be expzeſly chargeable therewith Quære. Here 
tis Aſſets in the Hands of the Þetr as a ſpecial Occupant, but 
not fo2 ſuch Debts where the Anceſto2 did not bind himſelf and his 
Heirs; and where there is no ſuch ſpecial Occupant, it goeth to 
the Executo2 02 Admintſtratoz as Aﬀets fo; Payment of Credit 
tozs, and ko no other Purpoſe. 'Tis dangerous to ſubject a 
Freehold to the Power of the Ozdinarp, without expzeſs Noms 
02 a neceſſary Conſequence, and here is neither as to the Giving 
him Power to diſtribute this Eſtate : And ſo it was adjudg'd per 
totam Cur', fo2 the Plaintiff in the P2ohibition. 

Nota. The Council ſeem d to doubt, whether ſuch Eſtate ould 
go to an Adminiſtratoz de bonis non. 

Nota. Mz. Cheſhire declared to me, that he argued againſt 
bis own Opinion, and wondzed the Court ſhould give Judgment 
ko his Client ſo (uddenly ; and further ſaid, that M2. Fiach was 
of Dpinton againſt the Judgment. 


Ideo Quzre bene, fo tis pzobable ſuch Eſtate would be diſtrt- 
butable in Chancery. 
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Hucuſq; ex Relatione Magiſtri Doiley. 


Langſton verſus Grant. 


A Having a Judgment fo? 1001. againſt B. they came to an 
. Agreement, that B. ſhould pay A. per Annum, any 
that A. ſhould releaſe the Judgment, which he accowdingly did, 
A. dieth, and the Judgment not being vacated, his Executoz al- 
ſigns it over to a Puſoner in the Fleet, who (after a Scire Fa- 
cias) took out Execution; and it was moved, that the Court 
would ſtay the Goods in the Sheriff's Hands fo2 a Meek, that 
the Plaintiff might have Time to bing bis Aud:ta Querela, ur- 
ging, that the Sherif was an Officer of the Court, that the Au- 
dita Querela was an equitable CUlrit, and that if the Goods once 
come to the Hands of the Aſſignee, Audita Querela Will pzobe 


| but an tneffetual Remedy. 

| — Execution is once begun, we connot ſtap it, un- Execution | 
leſs there appears an Jrregularity, fn Audica Querela ig no Su- . e 
) 


perſedeas ; tis true, when the Deed is pꝛoduced in Court and Radler Que- 
pxoved 02 confeſſed, a ſpecial Superſedeas may iſſue, but not to — ths 
op 


9 
3 


3 
— — 2 


*, 6 T > * * Y . * 
* 9 a g 9 
F EE PEER 9 2 ” 
— = GEE 
* 


ea 
2 ne gs, hp 
Ae” 8 


. hr We * 8 1 * 1 4 on A 


390 Termino Sancti Michaelis. 


ſtop the Sheriff from ſelling ; tis like the Caſe upon a TUrit of 
Erroz. 2 Cro. 73. Ayer and Ayden, and Yelv. 44. S. C. it ig 
differently repozted; but the better Opinion is, that the Exetu. 
tion once begun ſhall pzoceed, and the Sheriff may ſell, tho' dil⸗ 
charged; but the Goods were ſtayed by Conſent. 


Dureſs and Moor. 


Star for dif: * Statute fo2 Reltef and Diſcharge of poo} Paiſonerg 
— - was pleaded 24 OR. 22 Car. 2. whereas the SeMlon com- 
omit, menced in May befoze. Hall pꝛapd leave to amend it, 

ken in ity Holt. No, it cannot be granted. The Parliament was not 
0404 na p2020gued, but adjourned, You ſhould always ſearch the Boll, 


there is no truſting to the pzinted Books, Nota. 


Duncomb and Church. 


Warden of | = for an Eſcape. The Defendant pleads his Pꝛivilege as 
= e Garden of the Fleet; the Plaintiff replies, that he was 
„ in Cuſtodia Mareſcalli ads. J. S. (a Clerk of the Court) de pla- 
Debr for a» cito debiti, and ſo he Declared againſt him in Cuſtod. Mar. The 
lic. Defendant demurs. 

Holt Ch. J. Tf the Plea be allow'd, the Judgment muſt be 
quod billa Caſſetur. J cannot find any Pꝛecedent of a Judg- 
ment upon a Plea to the Jurisdictton, but in Raſtal Anttent 
Demelne; there the Judgment is quod billa Caſſetur. But here 
the Dekendant was only in Cuſtodia Mar. upon Common Vall 
perhaps, that will not diveſt him of bis Pzivilege, unleſs in 
atual Cuſtody. 

A privileged (hen a pzivileged Perſon is arreſted, he muſt give a Bail- 
N Bond, and muſt appear and file Common Ball befoze he can 
Bail, xi plead his Ptvilege. 

plead, &c. At laſt it was diſcontinued without Coſts by Conſent. 


Bracy's Caſe. 


Commit- E was committed by Commiſſoners of Bankruptcy, and 
_ the Concluſion of the Commitment was, until he con- 


ners of Bank- foym himſelf to our Authozity, and be thence delivered by due 
rupts, until. Courſe of Law. 

Cowper, Shower, and Northy, fog the Puſoner, that the Con- 
cluſion of the Commitment t to habe been, until he ſhall ſub- 
mit himſelf to be examined upon Jnterrogatozes, accozding to 
the Intent and Meaning of the Act, foz being a ſpecial 9 

5 at 0 


Anno $ Will. III. in B. R n | 391 


to commit, the CUlozws muſt be purſued. Pere the Commiſſo. Ea-mia⸗tion 
ners required Bracy to tell all that he knew touching the Eſtate B. use 
of the Bankrupt, and (that being too general) they ask d when, ba. te. 

and in what Banner did you ald oz aſſiſt in embe3illing the E- 

ſtate of the Bankrupt (not whether he did ald oz af) and fog not 
anſwering they committed him. 

Holt Ch. J. The general Queſtions may be well, if he can- Anſve:s 
not recolle# any Thing, tis a fair Anſwer: Now, if any of the ****« 
Queſtions were fair, there was juſt Cauſe to commit fo2 not an- 
ſwering them. pe is not to anſwer any Thing criminal, tis 
criminal to embezil any Goods after the Bankruptcy, but not 
befoze, But hold, if a Man hath intermedled honeſtly and fair- 
ly, without craft, he map and ought to diſcover it to avoid the 
Penalty, it may be the CClozd Embezument may be too hard, 
but there is Latitude enough fo2 other Queſtions tantamount ; 
but here the Puſoner muſt be diſcharged, foz the Concluſion of 
the Commit ment is ill; ſo where Juſtices committed Overſeers 
until they ſhould be delivered by due Courſe of Law (where the 
Statute ſays, until they Account) we diſcharged them: Here the 
Concluſion ſhould have been, till he hall ſubmit and be (oz to be) 
cramined touching the Pꝛemiſſes, oz (as M2. Cooper ſatd) upon 
Jnterrogatozles, 


Nota. Something was ſaid at the Bar of an Action of Falſe 
Impziſonment. 

Holt Ch. J. There is no Colour fo2 an Action of Falſe Im- 
piſonment, where an Officer commits ſuch a Miſtake oz Slip. 


Upon a Certiorari to remove an Jndictment, the Juſtices of Certiorzri te 
the Peace return ſpectally, that the Defendant pleaved non Cul', Fe. 
and a Jury was returned, and cwom to try the Iſſue befoze the nor co be 4. 
Certiorari was delivered, and pzay the Judgment of the Court, vered, &c: 
whether they ſhould return the Jndictment. — = 


\worn, &c. 
Holt Ch. J. No indeed, it ſhould have been dellvered befoze. ES 


Byron and Elms. 


Ale fo; (lows. What did you go to London for but to Words, &c 

drop your Slink (with an Averment, that Sunk means a fe 
Ballard in that Country) ſhe went to London laſt CUinter big Damuge. 
— Child, and to my Knowledge ſeveral People have lain with 
er. 

Skinner moved in Arreſt of Judgment, that the Adion lies not 
without tempozal Damage, the Caſe of 1 Roll. 35. Medhurſt 
and Balam is denied in Siderfin, and ſeveral other Books; that 


which is ſaid in Ann Davis's Caſe, 4 Co. 17. b. ſeems to be 1 
the 
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the Optnton of the Lozd Coke; and he cited 1 Cro. 436. Salter 
verſus Brown, that it muſt be luch a Child as is likely to be 
chargeable to the Parish, elſe (he ts not puniſhable by the Stat. 
13 Eliz, this Cale is not bzought within the Statute. To (ap 
a (Uoman hath had a Baſtard, is no moze than to ſay ſhe ts a 
CUhoze, which will not bear an Acton, unleſs by Cuſtom oz Te, 
nure dum Caſta vixerit. 

Holt Ch. J. The Reaſon of the Reſolutions is, becauſe the 
Eccleſiaſtical Court hath Conuſance : Having a Baſtard is but 
an Evidence of Fozntcation, and that in Ann Davis's Caſe bath 
been often denyd. Ik the Cale were new, perhaps we ſhould 
think an Action lies (without alledging Loſs of Marriage) ag 
well as fo2 CUozds tending to the Oiſcredit of a Tradeſman, fo} 
it toucheth her in the moſt tender Part, and is a manifeſt Loſs, 

Marriage is the very End of her Creation foz ought J know, 
{7 1t were aftonable, then there muſt be a Pꝛohibition in ſuch 
Caſe, fo2 the Partp muſt not be liable to Eccleſiaſtical Cenſureg 
and tempozal Oamages too. 


Yeoman werſus Bradſhaw. 


Ale by an Adminiſtrato2 againſt the Dꝛawer of a Bill of Ex. 
change: The Dekendant p2zap'd Oyer of the Admintſtration 
(which appeared to be granted by the Biſhop of Durham) and 
then pleads in Abatement, that he was at London at the Time 
of the Jnteſtate's Death, and ever ſince. 

Hall pro Quer. A Bill of Exchange is a Security fo2 Money, 
and equal to a Specialty by the Law of Merchants; therefoze 
the Adminiſtration taken in Durham, where the Bill was, ts good. 

Selby pro Defendente cited 3 Cro. (472) Byron werſns Byron. 
Office of Executor 66. (which Rookby J. ſatd, was Crit by Ju: 
ſtice Dodderidge and good authonty) Dy. 305. 1 Roll. 908. that 
all Debts upon ſimple Contract (as this is) dzaw the Adminiſtra- 
tion to the Place where the Debto? lives. 

Holt Ch. J. Tho' it be in Writing, it is but as a ſimple 
Contra#. It there be one Acton againſt an Executoz upon a ſim- 
ple Contract, and another upon a Bill of Erchange, and Judg- 
ment upon the ſimple Contract, that may be pleaded in Bar to 
the other. Jf an Award be to be in Writing, pet that doth not 
alter the Mature of the Action of Debt upon the Award, ſhall 
that dzaw the Adminiſtration to the Place where the Award ts, no 
certainly. 


Judicium quod billa Caſſetur. 


2 Tyne 
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Tyne verſus The Biſhop of Worceſter. 


Jectment againſt ſeven Defendants, but upon the Niſi prius Fj-@ment 
Roll, two of the Defendants were omitted in the Jſſue, 3 ve 
and ſo only five were found guilty, and lo returned upon the Po. bc the Nia 
ſtea; and now it was moved, that the Niſi prius Roll might be bu Roll 
amended by the Jſſue-Roll, foz that it doth not alter the Uerdict, . 2%" 
3 Bul. 311. Cranfeild 311. Cranfeild verſus Turner, Dyer 260, The Niſi 
and Northy urged, that the Diſtringas here is right, and theres Ps 80 +- 
fore it is amendable, fo2 which he cited 3 Cro. 258. Cottingham the Iffue. F 
verſus Griffith & al'. 1 Cro. 275. and 278. Le-merchant verſus Roll. 
Rawſon. Roll. 203. (11). On the other Side were cited 3 Bul. 
161, Cook verſus Lancaſter. Roll. 202. S. C. and it was ſaid, tho 
the Diſtringas ſends the Jury, pet it is the Niſi prius Roll which 
gives the Judge his Authouty. 
(Cur. True, it is all (even are Parties to the Suit, but two 
do not plead on the Niſi prius Roll, ſo there is no Recozd no2 
(Uarrant to the Judge as to them two; and if it were amended 
t would alter his Return, But at another Day they ſaid, here 
five Defendants plead non Cul', and it appears by the Jurata and 
Diſtringas, that there was but one Iſſue between the Plaintiff 
and ſeven Defendants, In Blackamore's Caſe, it is ſaid a Re- 
coꝛd of Niſi prius ſhall not be amended, unleſs it appears by ex- 
pꝛelg Cows, oz be imply d, that the Judge had Authozty to try 
the Cauſe. Now here tis ſtrongly imply, that there could not 
be a different Jſſue between the Plaintiff and the Five, and the 
Plaintiff and the Two. Jn the Caſe of Cook and Lancaſter. 
3 Bul. 161. (which is well abzidged. Roll. 202. (5). It was not 
amendable, koz 'twas quite another Iſſue, and would attaint the 
Jury: Here tis the ſame Iſſue. Beſides, this muſt be conſider- 
ed as an Ejectment, where they enter into Rule to confeſs Leaſe, 
Entry, and Duſter, and nothing is to come in Queſtion but the 
Title ; and Rookby J. ſaid, the Rule implies a Conſent, that it 
ſhould be amended. 


Hartop and Holt. 


Adgment in Caſe upon a Bill of Exchange was affirmed upon Execurior, 
J a CUrit of Erro2 in Cam. Scacc. and remitted hither; and —— 
then a Scire Facias iſſued, and Judgment thereupon, that the * 
Plaintiff ſhould have Execution; then Holt brought a Ulrit of 
Erro2 in Cam. Scacc. tam in redditione judicii quam in adjudica- 
tione executionis, the TUrit was allow d, pet the Plaintiff was 0 766, 
taken in Execution, whereof Complaint was made to the Court, 454. 
but without Relief; koz per 3 no Crit of Erro _ 1 

0 N Yclv. 157. 
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in Cam. Scacc. in ſuch Caſe, and therefoze the Execution is welt 
taken out. 

No Eo. of Holt, It is an old Point debated, whether a CUrit of Erro; 

„Judgment [teth in Cam. Scacc. upon a Judgment in Scire Facias. Twiſden 

cee held ſtrongly, that no Crit of Crro2 lteth, fo2 a Scire Facias ig 
none of the Aﬀtons wherein a Tirit of Erroz is given in the 
Erchequer Chamber: But Hale thought it was within the E⸗ 
quity of the Stat. (Mod. 79.) Pete the CArit is clearly naught, 
fo2 the puncipal Judgment, fo2 they cannot examine their own 
Judgment, yet poſſibly it might be good koz the Judgment in 
Scire Facias, if it lay in ſuch Caſe at all, which J think it doth 
not, neither by the Letter noꝛ Meaning of the Statute, fo} it 
is not influenced by the Merits of the Cauſe, but ſomething 
fince, Vide 1 Ven. 168. Skinner verſus Webb. 


Swain verſus Carter. 


Reſignation. Olt Ch. J. A Refignation-Bowd comes as near Simony 

Done Smell as can be, fo? 'tis eaſy to (ſecure a round Sum by ſuch a 

ot Sugo, Pond. J do not app2ove the Giving 02 Taking ſuch a Bond, a 
wozthy Pan will not give ſuch a Bond to reſign. 


Texel and Hooper. 


Phinciff te. Ole Ch. J. There Alten nee is pleaded in Abatement, and 

plies Indige- the Plaintiff replies Indigena, he may either take Iſſue, 02 

Fond oy 'f conclude & hoc paratus eſt verificarc, but ff in Bar, he muſt take 

e Illue, and that is the Reaſon of the Difference in the two Pie⸗ 
crdents in Raſta). 


Hi Roger Puleſton, Leſſee of John Lever & U 


verſus Sir Peter Warburton & al" in Ejectment, 
for Lands in Stattordlhire. 


ASettlement 2 Plaintiff's Title was thus, Sir William Brereton 
wr op» te- ſciſed of theſe Lands in Fee, Anno 1655. by Leaſe and 
caſ.rhe oc Releaſe, convey'd to the Uſe of himſelf fo2 Life, and afterwards 
ſeſſion varied tO his Executozs, until they ſhould have patd his Debts and Le- 
from it. gacies out of the Pꝛoſits, then to the te of Suſan Brercton, 
his Daughter, and her Heirs fo2 ever (the Releaſe was in Con- 
ſideration of natural Love and Affection) Sulan married Lenthal, 
and by him had Iſſue the Feme, Lefſo2 of the Plaintiff. All the 
Erecutozs of Str William renounced their Erecitozſhip, having 
firſt alngned their Jntereſt to Sir T. Brereton, fo2 JPayment of 
2 


Debts, 
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Debts, (Holt laid, they might well renounce, notwithſtanding 
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the Alignment, koz they do not take as Executoꝛs, tis but a x p,oor of 


Deſcription of the Perſons.) Nota, Holt would not allow any » Will in 


pron of a ul in Writing, without p2oducing the CLItH 
t ſelf, 


Sir Willam Brereton died in fxty ane, and PoſſeMon bath 
been with the Leſſo2 of the JIlaintiff tilt 0k latelp. 


Holt Ch. J. Jt the Leſſo2 of the Plaintiff had Poſſeſſion foz roc mon of 


above twenty Years, tho now he hath loſt hs Poſſeſſion, vet tis 
a ſuffictent Title by the Statute, they have jus Poſleſſionis, 

The Defendant's Title was as followeth: Sit Randle Brere- 
ton, 10 April, 7 Jac. conveyd the Lands tn Queſtion by a Fine 
and Recovery, and Deed declaring the Ates, viz. ta btmſelf fo2 
Life, Kematnder to his Brother Richard, and iſt, 2d, and roth 
Son in Tail male, and ſo to his Bzother Thomas, and then to 
his Cotifin William Brereton, Remalnder to His Daughter Ma- 
ry, the Alke of Sir Richard Egerton, and the bcirs af her Bo. 
dy; Richard, Thomas, and William, are all dead without Jſſue 
Male; Sir Richard Egerton and Mary his TAatfe, had Juc thee 
Sons, Ralph, Richard, and Thomas, and one Daughter Eliza- 
beth, who married Sir Peter Warburton, who by her had Jſſue 
George, who had Tſſne Sir Peter, the now Defendant : Richard 
Egerton (called Colonel Egerton) being married to Sir William 
Brereton's Siſter) by Bargain and Sale, 13 Car. 1637, conveys 
to Sir William Brereton, but Colonel Egerton was but Tenant 
in Tall, which is ſince determin d; fo2 Ralph was firſt dead with- 
out Tſut : Colonel Richard Egerton Died in 1663, without Jie 
Thomas had Iſſue Ralph, who recovered theſe Lands in Eſet: 
ment, Anno 1692. by the Male Line, but he is ſince dead with: 
out Jſſue, whereby the Defendant's Title accrew d. 

Mz. H. Lloyd pꝛoves, that it was pꝛoved at the Trial in 1692, 
that Thomas made Entries in 1666. Holt Ch. J. That would 
wipe of the Time bekoze, but then the new twenty Pears being 
attach'd in the Father, would proceed in the Son. But Cotton 
moved, that it was proved at the fozmer Trial, that Ralph made 
Entries in the Pear 1676. 

At laſt the Jury found pro Quer, becauſe the Poſſeſſion did not 
go along with the Settlement (and therefoze they ſuppoled it 
might be revoked, accozding to a Power reſerved). 

Holt Ch. J. ſaid, Jt was a very ſtrange Caule, and of great 


88 upon the Jury, and he could not ſay they gave an ill 
ctdict, 


Writing, but 
the Will it 


20 Years 


good Title, 


Nota. Che Demiſe in the Declaration was lald of a Day to Dewice 1:id 


come, and therefoze the Platiitiff vid not pꝛocecd upon this Uer- . 
dit, ko Mz. Cheſhire, who was Counlel in the Caule, aſſured me 


they were ſatisficy it was a fatal Erroz, and that it is not amend- 
able, Vide H. 23. Biſcoe verſus Blake. 


Eee 2 Smith 


5 101 


y to 


A 
* 
* X — = — 
3 > — - . > 
7 < "4 
— d _— * ER 


[ F - — l | — 
of x oy a . 2 o 
> = * n * — u— 
8 —— _ 
* 3 — 8 


39 'Termino Sancti Michaelis, 


—”_ — l — — — — — 


Smith and Tay lor. 


Debt on 12 a Ceſlet executio per Conſenſ. the Plaintiff brings 

1 Debt upon the Judgment in the mean Time. 

Feeuno i. Holt Ch. J. CUr'll not allow tt, let the Proceedings ſtay: 
Tf a Man be bound with Conditton to deltver a Bond by a cer- 
tain Day, and in the Interim he ſues the Bond and obtaſng 
Judgment, and then dellvers up the Vond, this 18 no Per- 


ſozmance. 


Rex verſus The Inhabitants of Ireton in Cumberland. 


45 <nng 1 Pon an Indictment againſt a Pariſh fo2 not Repairing a 
* Dighwap, they can give nothing in Evidence upon a Mat 
pairingligh- gülltp, bur that the Tap is in Nepalr; but (f tt be againſt a par- 


\, ,,*9” ticular Perſon, he may give Evidence, that others ought to re- 


pair it. 
Etherick and Brewell. 


One in He ER Holt Ch. J. Tf there be a voluntary Efrape in the Of. 


Eſcape. ought not to do) pet 0 Plaintiff map have him in Crecuttion, 
if he COIN. 


- Bull's Caſe. 


Ante KO Jullices make an Omer to remove him ta D. they 
. Appeal to Seſſions, where it is ozdered, that he be remo- 

ved to a third Place, which ts ill, fo2 they can but affirm oz re- 
verſe, and the Ozder of Seſſions reverſcy. 


Rex werſus Chalk. 


dens 0 Mon a Mandamus to reſtoze to the Place of a Burgeſs of 
ee . Winton, it was returned, that they were a Copozation 
rn a Power by Delctiption, and that Power was in the Mayo? and Bur- 
to remove, gelle to remove any Burgeſs, that ſhould do any Thing contra- 
ry to his Dath, oz to the Detriment of the Cozpozation upon 
J]2oot of the Offence, that he had put out ſeveral Officers con- 
trary to the Cuſtom, and had raſed the Cozpozation-Book, put 

ting out one Mame and putting in another. 
4 Northy 


— — —  — 
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Northy excepted againſt the Return, that a Cozpozation can- | 
nat (without ſpectal Cuſtom) disfranchiſe without Pꝛook of the 
Offence by Trial at Law: Here it is not laid, that it ſhould be 
p20ved befoze them; ſo that it ſhould be by Conviction upon a 
Trial. 11 Co. Bagg's Caſe, 

». They ſay he was removed in Common-Counctl, which is Cms. 
but a Part of the Cozpozatton (but that was ſoon over-ruled, fo; % ne 
Holt lad, the Power is lad in the Mapoz and Burgeſſes to re. base“ 
move, and it cannot be wozſe fo2 being done in Common Council. 

Northy, But the Common-Council is a diſtinct Body, Hole, Jt 
map be not. ) 


Dir Barth. Shower contra. Theſe Things are not properly 
triable at Law, i Ven. 19. 

Holt Ch, J. Ik a Pan be guilty of Perjuty, Fozgery, &c. taditmenc 
he is not to be removed bekoze Conviction, but here the Raſing “ 3 
the Cozpozation Book, &c. is not only an Offence at Common ©"... 


poration 


Law, but againſt the Duty of his Place; but Northy urging Book, Kc. 
Baggs Caſe, Holt Haſitavit, and ſatd (to Shower) why did you 
not indict him? and 'twas adjourned, 


Beaumont and Peirce, Executors of Peirce. 


j Ebt ſur Obligation fo2 Prerfozmance of Covenants, The esch on 
| ]lainttff was Colonel, and the Ceſtatoz Agent ta his Re- 2 
giment, and covenanted to pay all ſuch Boney as he ſhould receive Covenants. 
upon the Account of the Regiment, in ſuch Manner as the Aue 375 
[2latntiff ſhould Omer; the Breach aMgned was, that the Teſta- 

to? between (uch a Dap and ſuch a Oay received 5001. which 

the Plaintiff o2dered him to pay to M2. Harriot, Goldſmith, 

and he dtd not pay it: The Dekendant demurred, fo2 that it is 

not certain enough, but the Plaintiff ſhould have named a partt- 

cular Day, fo2 the Receipt is traverſable; but the Court held it 

well enough. | 


Et Judicium pro Quer', niſi, &c. 


Villers verſus Parry. 


Cire Facias upon an Award of Erecutton upon a Recognf- ws (on 
Zance in C. B. entred into by Two as Ball; the Award was cute, 


Execution on 


quod E. haberet. Executionem werſ#s præd. F. & G. de præd. ſeparal. « Recogni- 
ſummis de 2000 1. and 2000 1. Now the Scire Facias is to ſhew ne "pe 
Cauſe why Execution ſhould not be againſt each of them koz the !! 5 


ö as Bajl) joint 
ſeveral Sums of 2000 1. and 20001. And there is a Oemurrer or levers! 


to the Scire Facias. 


Holt 


3» 


moved hither by Certiorari, becauſe the p2incipal Judgment wag 
One Sci. Fx. remover hither and affirmed) why cannot they have one Scire 
22 of Facias upon the Award of Execution as well as upon the pytncs. 
»gainſt Two, Pal Recogntzance. Jn Scire Facias againſt (ſeveral Tertenantg 
One Elegic in the ſame County, tho' they ſever in Pleaving, but one Elegi 
againſt ſeve- rgeg, And whereas it was objefted by Northy to be impzoper, that 
'l vere One ſhould ſpeak 02 anſwer foz the other, pet that is to be taken 
ſame County, Diſtrthuttvely z ſo in Debt on Obligation verſ#s two fo; 2000 J. it 
— 1 _ one pays tt (oz an Elegit be agatnſt one) the other is diſcharged, 
ing, Worthy ſaid, that is in Equity, oz to be relieved upon an Au— 
dita Querela; but Holt ſeem'd of Opinion it might be pleaded 
upon a Scire Facias (Sed hoc hæſitanter). Here the Scire Facias 
doth diſtribute it, but indeed it ould purſue the Award ok Exe. 
cution, which ſeems to be joint, but he inclined it might be well 


Reddendo enough, reddendo ſingula ſingulis. Vide Sid. 39. Sed Adjornatur, 
gula, &c. 


Bret and Bagill. 


New Judg- IM Replevin, if the Judgment foz the Plaintiff be reverſcd, ſuch 

ment ( | new Judgment muſt be given as the Court ſhould have given 

Plaintiff) te- befo2e, which cannot be fo2 the Avowant, unleſs upon the Me. 

verſed. ritg of the Avowyy ; and if that be naught, it muſt only be Nil 
cap. per billam, 


Coward verſus Redwood. 


nn ro of a Judgment in the Palace-Court. Gold Serjeant 
Courts Ju g- aligned fo; Erroz, that the Award of the Venire Facias 18 


dent for Aſi- Ppræceptum eſt, without ſaying per Cur”. 
dunt, or Pre- 2. Cis Allident pro Aſſidunt. 


cept. elt in 


the Venire, Hole Ch. J. As to the Firſt, if it be (aid ad candem Cur, 
omitting per tis well (and (0 it was) elſe this would not be heip'd by the Uer- 
Cui Jet well. git, but as to the other Exception, adjornatur. 
At another Day, per Curiam, neither aſſident no2 aſſidunt arc 
very Pzoper, but the one makes as good Senſe as the other, and 
thexefo2e map be as well in Law. 


Judicium affirmatur. 


4 Hicks 
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Hicks verſus Harvey. 


ER Holt Ch. J. There is no Difference between the Date No bi 
of a Deed and the Baking of it, (02 the Baking is the webe 
Delivery, notwithſtanding « Inſt. 46. b. And Sir Barth. Shower Dare and 
ſafd, that it was held by all the Court of C. B. that to hold from . % f » 


the Date, 02 from the Baking, is all one. Deed. 


Collins and Lawley. 


i. being Oath againſt Oath upon the Queſtion, whether o. »gaion 
| a Plea came in in Time, it was referred to a Trial at 3 
Law upon a keigned Jſſue, to ſattsfy the Conſcience ok the 
Court, and in the mean Time the Judgment to ſtand. 


Rex werſus Owen. 


R Cle was made fo2 the Dekendant, who was lerved with a Mendanus 
Mandamus and an Alias to return the UWrit, which requi- L 
red him to deliver the Mace & inſignia Majoratus, to one Bennet a 
the new Mapoꝛ: Serjeant Wright moved to diſcharge the Rule, 
berauſe the Mandamus doth not ſap, vel cauſam nobis ſignifices, 
and ſaid the mandatoꝛy CWrits muſt purſue the Fozm of the re⸗ 
medial Writs, as Oſtenſurus quare non fecerit. 
Holt Ch. J. Pou may ſhew Cauſe upon it however, but you 
connot move this till the CUrit be returned, when you may pꝛay 
Judgment upon the CUrit ; in the Caſe of St. John's College, 
ſeveral Pꝛecedents were cited without thoſe Mods vel cauſam, 
Ke. pet being returnable, they might ſhew Cauſe. 
Nota. Upon the Alias an Affibavit was made of the Nature 
of the Thing to obtain the Rule fo2 returning the Alias, clſe a 
Plurics ſhould have gone. 


Blachley verſus Fry. 


Reſpaſs foz Breaking his Cloſe, and Cutting and Carrying Ties, if 
away his Cozn ; the Defendant was found guilty of , Gade 

Beeaking the Cloſe and Cutting the Cozn only; and the Queftion non,, 

was, whether the Plaintiff ſhould have full Coſts. — — any 
Gold urged the great Miſchief, if a Yan might come and cut 2 

down all ones Fruit, Trees, 8c. and not pay Coſts, 2 Ven. 

215, In Serjcant Stroud's Cale, a Man came into his Cloſe 


and 


„„ 
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and digg d a Turf, claiming Title ; Stroud brought Treſpalg, 
and at the Trial the Oekendant did not appear, yet the Judge 
certify'd the Title to be in Queſtion. 
Holt Ch. J. Chat might be if it appeared upon Evidence, 
aud if the Title be in Queſtion, then full Coſts, tho' never (a 
ſmall Damages, 02 if any Thing be carried away, then full 
Colts, becauſe Treſpaſs lieth at Common Law fo2 Taking the 
Things away, as Chattels ; but here J know not how to help 
you, we muſt keep to the Law. 
Gardiaer's Gold cited one Gardiner's Caſe about four Pears ago in this 
2 — Court, in Treſpaſs, fo2 bzeaking and entring the Plaintiff's 
bieeking  Douſe and breaking his Cindows, the Defendant was found 
Window gullty of Breaking the (Windows only ; and the Plaintiff had full 
Coſts, fo2 the Court (aid, the Statute extended only to involun⸗ 
Ante . tarp Treſpaſſes, But Holt ſatd, he did not ſce that the Statute 


an warranted any ſuch Diſtinction, noz did he remember any ſuch 
Caſe. Adjournatur, 


Green and Pope. 


A percmpto- Emberton moved fo2 a peremptozy Mandamus, an Action ha- 
ry Mandamun ving been bzought in C. B. fo2 the Falſity of the Return, 
Retwn, and Judgment fo2 the Plaintiff upon Demurrer there. 
| Holt Ch. J. J Doubt whether Judgment upon a Demurter, 
which may be upon a Slip in Pleadtng, doth falſify the Return, 
Pemberton. Then we ſhall never have it, foz they will always 
demur. | 
Quare, If Holt Ch. J. J think we ſhould have the Recozd, which falſifies 
Judgment on the Return here in this Court, we cannot judge upon thetr Re- 
"Cn wat COWS; you read only a ſhozt Rule in the Cauſe in C. B. that 
fallify a Re- — be entred pro Quer', perhaps there is no Inquiry of 
turn. amages, no final Judgment; it might be arreſted there, oz 
perhaps we ſhould reverſe it upon a TUrit of Erroz. 


Poor's Settle- Brewer excepted againſt an Der of two Juſtices, to remove 
ments. a p00? Perſon. 


Exception to 1. That it ts not ſaid in the Ozder, that the Man did not Rent 
Juſtices Or- 10 l. per Annum. 
* 2. That it doth not appear, that one of the two Juſtices was 
of the Quorum, 
Holt ſaid, the firſt Exception had been ſolemnly over-ruled, but 


fo2 the ſecond Exception, the Ozder was reverſed: And then the 
Omer of Scſſions falls to the Ozound. 


And the next Day, in Pool's Caſe, Holt ſaid the Ozder ſhould 


begin, Whereas Complaint hath been made unto us two Juſtices, 
&c. Quorum unus. Bp, Kc. 


2 Honiton 


—— — — ———— — —— — — —— 
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Honiton aud South Beverton Pariſbes. 


MO Juſtices remove a Man from Honiton in the County Juſtices Or 
of Devon, to South Beverton in the County of Somerſet; 5 8. . 

they Appeal to the Seſſions in the County of Devon, where the ments 

Ower is reverſed, Now two Juſtices in the County of Somer- 

ſet, may by Oꝛder remove him to Honiton again, fo? tis but an 

Execution of the Ozder of Seſſion, which could not otherwiſe be 


done, becauſe it is out of the Jurigsdi#ion of the Court of 
Seſſion, 


Sitting in London, 2 Decemb. 1696. 


ER Holt Ch. J. There a Bill of Exchange is payable to — of Ex- 

a Man's O2der, that is to himſelf, if he makes no Der; p Je, 
and if the Party underwzites the Bill pzeſented ſuch a Day, 02 &c. Under. 
only the Dap of the Month, tis ſich an Acknowledgment of the pany fo = 
Bill as amounts to an Acceptance. And this by the Jurozs wass 
declared to be the common Pꝛactice. 


At the Old Baily, 16 Jan. 1696. 
Rex werſus Segar and Potter. 


Hey were indicted fo2 Burglary, in bzeaking and entring lad gent 
the Dwelling-houſe of one Lenbam, and taking Money . 57 
and Plate thence, to a conſiderable Galue: And upon the Evi. dime, in. 
dence it appeared, the Fact wag done in the Dap time; ſo Ward 
Chtef Baron, direfted the Jury to acquit them of that Jndict- 
ment, and they ſhould be indicted a-ncw upon the Stat. 18 Eliz. 
foz Bzeaking the {Houſe in the Oay-time, and Taking to the Ua- AcceMuries 
luc of 55 no one being therein, and another to be indicted ag e eee. 
acceſſary befoze the Fact, from whom Clergy is taken away by ooged of 
the late Stat. 3 & 4 W. & M. 9. But Turton J. and Powel J. Clergy: 
held, that if the Jury acquitted them generally upon this Jndict- 
ment, they could not be t1dicted a-new fox the ſame Fack; and if 
they were found guilty of ſimple Felony thep would have their 
Clergy, and thercfoze (aid the (ay was to diſcharge the Jury of 
them upon this Jndi#ment; and ſo it was done, tho' Ward ge 25, 47, 
Chtef Baron ſatd, he had known Perſons indicked a-new after a 
ff general 


8 
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general Acquittal in ſuch Caſes. Turton ſaid, he had known and 
pꝛactiſed the contrary. 

a8 | Quzre per moy) & Vide 1 Inſt. 227. b. that a Jury ſwozn 
and charged in Cale of Life oz Member cannot be viſchargen 
by the Court 02 any other, but they ought to give a Gerdi. 
(Vide Trials per Pais 419.) But Note, tho' found gutlty 02 ac- 
quitted, upon an Jndictment notoziouſly Faulty, as here, they map 
be again arraigned on a good Indicment. 


111 ts 
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Derry verſus The Dutcheſs of Mazarine. 


AQtion . Loan pro Defendente moved fo a new Trial, ſhe being a 
— married (Moman, and pꝛoved at the Trial to be ſo. 
b Holt Ch. J. Tis woxthy of Conſideration, if this be not like 
the Caſe of Weyland J. 1 Inſt. 133. a. He was erfled, yet his 
CUife might bung an Action, fo2 the Hugband could not return; 
ſo here the Duke is an Allen Enemy, and the Dutcheſs hath 
lived here ko: many Pears under the Pꝛotection of the Govern- 
ment. Et Adjournatur. 


2 Trygarn 


rn 


r — 
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Trygarn verſus Fletcher: 


Rro2 of a Judgment in Replevin in the Gzand Seſſions at Coaubace 
„ Denbigh. The Defendant made Conuſance as Batliff to in Keplevin, 
Jane Griffith, that Robert Griffith was ſciſed in Fee, and deviſed 
to Thomas Griffith in Tail; and that a Common Recovery was 
ſuffered againſt him, to the Intent that Jane ſhould have a Rent 
of 40 l. per Annum, after the Death of Thomas, and that there 
was a Deed after the Recovery, declaring the Ales, &c. which 
was held to be ill pleaded, fo2 he ſhould not have ſet fo2th the Recovery co 
Deed, but have pleaded accoding tu the Conſtruction of Law, t,, bow 
that the Recovery was to ſuch Uſes at the Time, &c. —— 


Rex verſus Sir Charles Tyrrel muper Vic. Eſſex. 


Roo J. (aid obiter, NM alefaitozs ought to be committed to, Priſoners, 
and kept in the County-Gaol; but as to other Puſoners, ***"* © be 


where the Sheriff 1s to anſwer fo2 Eſcapes, he may keep them my 
where he pleaſcth. 


Hicks and Woodiſon. 


N Piohibition, upon a Suggeſtion, that the Iundzed of Cuſton of 
Hunsbyton in the County of Somerſet is an antient Hundzed, Xn ee, 
that there hath been a Cuſtom Time out of Mind, that the In tone. 
habitants of that Hundzed have been diſcharged of the Tithes of . Q 
barren Cattel, Iſſue was taken upon the Cuſtom, and Jerdiſtk 
fo2 the Plaintiff, but Judgment was ſtaid. 

1. Tithe is due fo2 Agiſtment of barren Cattel ok common Tiches toe 
Right, and at the Common Law it is 25. per J. but the Cuſtom „, . 
governs it as to the Sum. Vide Fitz. Nat. Br. 53. G. 

2. Jt was urged, that a Countp, and by the (Came Reaſon a 
Dundzed may p2eſcribe to be quit of Tithes of UUood, oz any 
other Tithes, as appears by Dr. & Stud. 166. 2 loſt. 645. 

Roll. 653 and 654. 12, 13.) but Holt Ch. J. ſaid true, it is a 
Dundzed is as capable of (ſuch a Cuſtom as a County, Ctld, o: 
Country; and whercas it was ſaid koz the Dekendant, that the 
Dundzed of H. contains no moze than the Pariſh of FI. and if it 
cannot be diſcharged as a Parish, it ig not capable of ſuch a Dil- 
charge as a Hundzed: Hole ſaid, if that were ſo, the JIlatntilf un eg 


hou!d have ſhew'd it in his Replication: A PunD2ed, when it ig rng 


granted out to a Subject, cxempt from the County, with a Hun. es 
died Coutt, then it is a Liberty, eſſe it is not, but the Sherift 
s to execute CUrits there; Ik he Direct a CUatrant Billivo Hun- 


ff 2 dredi, 
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dredi, 'tis his Execution, unleſs he ſaith, cui Executio brevis 
pertinet. Co. 1 Inſt, 121. ſaith, a Que Eltate fs a good Pe- 
ſcription to a {und2ed fo? the Title to a Leet, that is in Debt 
f02 an Amerctament; but in a Quo Warranto, muſt ſet fo2th the 
Title to a Leet; (ſeveral Wundzeds have no Courts-Baron ; ab. 
bots, &c. had Hundzeds; when diſſolved, the Ring might either 
lay them open to the County 02 continue the Franchiſe; tis ſaih 
in the Mirroz, that Pundzeds are divided into Clills and Pa. 
riſhes, and if it were otherwiſe here, as an ertraozdinary Caſe, 
it ſhould come on the other Side, it it were material: But here 
J think the Cuſtom is ill to be diſcharged of Cithe⸗Perbage, 
which is duc of common Right, tho' it be generally put in Dr. & 
Stud. 166. that a County may pzeſcribe to be diſcharged of any 
Tithe, yet J find no Inſtance of it in any other Cale than Tithe. 
CUood (except one in Roll. 654. which J am not (atisfy'd with), 
Tithe Ward Mob Tithe-CUood doth not ſeem to be due of common Right, 
not due ot. becauſe it doth not renovare annuatim, but the Church had got 
Right, bur J2oſſeſſion of it, and the Statute de ſilva Cædua, 45 Ed. 3. 
poyoble ++.» cap. 3. is but in Affirmance of the Common Law, and, there 
Ti,” they have obtained it, it is to be paid as a cuſtomary Tithe, and 
yet in the Caſe of Mood the Parſon need not lay a Cuſtom in 
his Libel ; but if the Country be diſcharged by Cuſtom, it muſt 
13 Co. 13, Come on the other Side (contra 13 Co. 13.) The Caſe of Ridden 
. and Edwards. Roll. 654. cannot be right, it is againſt the Sta- 
Tiche of tüte of Articuli Cleri. The Caſe of a Tithe Mood is ſomewhat 
— like the Cale of Tithe of Pills; the Church claimed Tithes foz 
all Mills; and by the Statute of Articuli Cleri, cap. 5. de mo- 
lendino de novo erecto, a PNohtbition lieth not, but yet of an 
old Mill a Man map now preſcribe generally in non decimando. 
A Conſultation wag granted, and the Court directed, that it 
ſhould be ſpecially entred, becauſe it appears that the Cuſtom is 
void and againſt Law. 


Roe and Gatehoule. 


Several Pro- Sw upon ſeveral Pꝛomiſes, the ſecond Pꝛomiſe is, that in 
— 13 Conlideration that the Plaintiff, at the Defendant's Re- 
nominative queſt, had pꝛovided Meat, Dink, &c. ſuper le aſlumpſie, Uer⸗ 
Calc in the ditt pro Quer', and entire Damages given occaſione infraſcript; 
= and now it was moved in Arreſt of Judgment, that it is not ſatd, 
who made the Pꝛomiſe, fo2 which were cited 3 Cro. 913. Law 

verſus Saunders. Noy 50. S. C. On the other Side were cited 

Sid. 306. Bedford verſus Uflington. 2 Ven. 196. Haſlewood and 

Mansfield 143. Trethewy. And it was ſatd fn the Caſe of Law, a 

third Perſon was named, but here none but the [Plaintiff and 
Defendant. Holt (aid, Damages are given fo2 no ]Nomiſes but 

what are made by the Defendant ; and tf this is not ſo, ee _ 

2 ,orthy 
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Northy anſwered, occaſione infraſcript refers to the Whole : 
Holt thought that the nominative Caſe in the firſt Pꝛomtiſe might 


govern the Second, and inclined, that the Plaintiff (ould have 
Judgment. 


Sed Adjournatur, 


Rex verſus Barney, and Cowen her Mother. 


N Judictment was found at the SeMlons at Norfolk againſt seg can'c 
them, the one fo2 Burther, the other foz Petty Treaſon in Perry Tics. 
Polloning her Pusband 992. Barney. 


8 Holt Ch. J. Can the Seſſton (ndi# foz Petty Treaſon, no 

ure. 
Nota. Here the Matter flept fo2 near twelve Months t A Boil therein, 

Letter was read, whereby one 7s. Clopton, the Jzoſecutrix, e e 

demands ſeveral Things of them, and ſaith, ſhe will not be co che ac. 

quiet till they comply. They were bailed, and a Rule of Court „ 

made, that the Juſtices take Examinations and ſend them to the 

Iſizes, and bind over CUitneſſes to pzefer Jundi#ments at the 

Alles, and let the Reco2d be certified thither. 


Per Holt Ch. J. In Gerard's Caſe of Weſtminſter, who mar- ern pos 
ried the Gzandmother of a poo2 Perſon, tho ſhe died, and Co the 0 aa 
Relation was determined, yet the Statute was conſtrued by E- poor Child. 
quity, that he was a Gzandfather within the Statute. 

Jt ſeems reaſonable if a Maſter, who is bound to keep an Ap- Jeilice may 
pꝛentice, turns him out, whereby he is likely to become charge- G4 
able to the Pariſh; upon Complaint of the Church-wardens, the ci" . poor 
Juſtices map oder the Yaſlter to take him again; and it ſeem- „“ 
eth, that the Remedy muſt be by Clay of Jnditment. him. 


Rex verſus Swanſon. 


E“ moded to quaſh an Indictment at the Seſſtons fo2 keep- Ante + 
ing an Alehouſe without Licence: Jt is not inpikable, a 1, Ce 
particular Puniſhment and Pꝛolecution being directed by the Sta- «1 Alchouls 
tute5& 6 E. 6. In one Maryot's Caſe about two Years ago, u Licence. 
Judgment was arreſted, | 

Holt Ch. J. That J think was not ſettled, this Point hath 
often been ſtirred, and not yet ſettled. 

Rookby J. Caſtel's Caſe, 2 Cro. is (0. 

Hole. Ela moꝛe foz the Benefit of the Party to be indicked. 
than by the other ſummary Clay, Demur to it. 


Rex 


—_— 
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Rex verſus Keate. 


| | 422 29% Two lndie. 8 Mon two Tndttments, the one fo2 Murther, the other upon 
9 Jad Ay 1 F I the Statute of Stabbing: Jt was found ſpectally, that 
736 4 before 15 juni, (which was the Time laid in the Jnditment, 
[| &c.) the Puloner hired Wells, now killed, into his Service as a 
Gatdiner, that 15 Junii, Wells being then in his Service, the 
Paiſoner (ent another Servant to Wells to fetch the Key of his 
Garden, with an Intent to dilcharge Wells from his Service; 
Wells refuled to lend the Rey, the other Servant told Keat, 
that Wells refuſed, &c. ſuper quo Keat fetched his Swo2d, came 
into the Kitchen and cxpoltulated with Wells concerning the 
Hey, Wells (at he should have it if he would; upon this Keat 
Dew his Cod and ſtruck Wells, and cut him on the Head with 
it; Wells endeavoured to have ſtruck Keat with a Snepd (02 
Handle) of a Scythe, but the Rack of a Chimney was in 
the (Uay, but he punch d him with the Sney'd, and followed 
him into the Middle of the Room punching at him, then Keat 
run him thzo' the Body, whereof he died. Ik Murther, 
then, &c. | 
No Time Cowper pro Rege. The (lerdict is not well as to the Time, 
che Vedi, but J muſt take the ſeveral Fafts to ſucceed one another in the 
Vide ins. lame Oper as they are (et down in the CIcrdie, 

This is Murther, fo2 there was ſome ſtale Malice, ſome hid. 
den Diſpleaſure, fo2 which he would diſcharge him; and if there 
be an old Maltce mir'd with a new Dꝛovocatton, tis (ſufficient to 
make it Murther: Pere is Malice implyd, fo2 ſeveral of the 
Paſſages were deliberate. A ſudden Killing, without a Pꝛovo 
cation (oz without a Pꝛovocation ſufficient to make tt Man- 
ſlaughter is Murther ; the only JI20vocation here is the Anſwer, 
that he (ſhould not have the Rep, which is fighter than that of 
diſtozting one's Mouth and Laughing at another. Brains Caſe, 
H. P. C. 45. Kcat could not be (ure that Wells had ſent ſuch an 
Anſwer ; upon Erpoſtulation, he ſaid, he ſhould have the Kep if 
he would, tho Wells punch'd him with a Sneyy, that was no 
Part of the Pꝛovocation, being atter the Aſſault. 

As to the other Clervict: The Killing a Man that hath not 
then a Weapon d2awn, oz that hath not then firſt ſtrucken, is 
within the Statute. 

1. Wells did not here ſtrike firſt, it is true he Had ſtrucken be- 
foze the moztal Cound ; but the TUozds firſt ſtrucken, muſt be 
intended of the firſt Blov! : And lo it was relolved in the Caſe 
of Vincent Byard, Jones 340. by the Opinton of ten Judges a- 
Natnſt one. F know that Cale hath been doubted, but J think 
tis good Law, elſe the Tod firſt would be ſuperfluous, Che 
Intent of the Statute was to pzelerve detenceleſs Perſons; if a 
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Man unarmed will ſtrike firſt, it is at his Peril; otherwiſe ik he 
be firſt ſtrucken elſe the Statute might be evaded; fo2 if J 
know a Man defenceleſs, J'll give a dzy Blow to him, who JF 
know wtll return it, and then J can kill him ſecurely, tis ſcarce 
poſſible to kill ſo, but that there may be ſome Time to defend 
one (elf; here was a moztal CUeapon firſt dzawn, and a Cound 
given, which makes it ſtronger than Byard's Cale. 


2. As to the Weapon dawn, J know it hath been held, that a , 


Candleſtick oz Bottle is a CUleapon d2zawn, but J do not think 
the Law to be ſo; fo2 ſo a Book in my Cloſet may as well be 


called a Weapon drawn, the Law means a Weapon ſufficient 
fo2 Defence, 


Sir Barth. Shower contra. 

Cis found indefinitely, that the Pzſoner ſtruck, but not 
found, who ſtruck firſt; the expzeſung one Thing firſt, doth not 
make it firſt in Time; the one ſtruck with the Swozd, the other 
punch d, this doth not make the Clerdict imperkect, ſo as to vt- 
tiate and quaſh it, becauſe here is ſuffictent found fo: Banflaugh- 
— go teach and baptize, ſure Teaching is not to pzecede Bap- 
t + : 

The Moꝛds qui adtunc non prius percuſſit muſt relate to the 

Time of the Stabbing. Here was a Weapon d2awn, viz. a 
Onep'd. Godb. 154. A Cuvgel was held a Meapon d2aton, 
Sty. 467. Jn Morgan's Caſe, 1 Bul. 87. It is ſaſd to have been 
Popham's Opinion, that the Statute of Stabbing was but de- 
claratozp of the Common Law. Jones 430. Williams's Cale, 
where he thzew a Pammer at one Man and killed another with it, 
not within the Statute. 
Malice pzepenſe ſhall not be intended where any other Occaſion 
appears. 3 Inſt. 57- where two ſtrive koz the Mall, and the one 
kills the other, tis but Banflaughter. Inſt. 237. b. Yelv. 205. 
the CUozd Murdravit (without adding ex malitia præcogitata) ſhall 
be intended of Manſlaughter. Mich. 13 Jac. Rex verſus New- 
bury. Barker and Newbury being friends were at Bowls, the 
one killed the other with a Bowl upon fervent Mozds, and held 
but Manſlaughter. Pere the Deſign to diſcharge him ſhews ng 
Malice, they migbt part Friends. ; 

M2. Turner, a Gentleman at the Bar, upon his Mike s Com: 
plaint, that the Boy had not clean'd her Clogs, took up a Clog 
and kill'd him, without other Pꝛovocation, and held but Man⸗ 
ſlaughter. Anno 1666, One Bury had impzels'd a Stranger, who 
made no Reſiſtance, Hopkin Hungate finding the 1-2eſs-maſter 
had no (Warrant, would reſcue him, and d2ew his Sword, and fo 
did the Pꝛels e maſter, and they paſs d at one another, and Hop- 
kin Hungate kill'd him; held but Manſlaughter. It a Man 
comes to commit a Treſpaſs, and a Quatrel artſeth and one 1s 
killed, it is ſcarce Murther; J can ſcarce agree to the ce, 

3 Iult. 


Vide ſupts. 


Oos foulty 
Veuitt 
Vene Fac, 
de novo. 
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bare Wo2ds are no PPꝛovocation to dzaw a Swozd and kill. 


_ Holloway's Cale. 
2 
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3 Inſt. 56. that if one ſhooteth at a Deer (in another's Park) 
and the Arrow glanceth and killeth a Bop, that this can be 
Murther, 2 Koll. 120. ſhews the Reaſon of the Lozd Dacre's Caſe, 
ciſe tis hard. 2 Cro. 296. Royley's Caſe, 12 Co. 85. S. C. 
2 Roll 460. Sir Charles Blunt's Caſe is the ſtrongeſt Caſe that 
T know. Jf the unlawful Act be deliberate, and with Intent of 
perſonal Hurt, tis Murther, elſe it is but Manſlaughter. 

Cooper replpd, when no Time is expꝛeſſed, what Rule can be 
obſerved, but the Ozder in which the Facts are found; go teach 
and baptize, Teaching ſhould pzeceed Baptiſm, were it not con- 
trolled by other Parts of Scripture; but here is nothing in this 
Cerdif# to direct any Tran(poſition. 


Jn Turner's Caſe, the Clog was (o (mall there could be no 
Intentton to kill. 


; Jn Royley's Caſe, there was great Allowance fo? paternal at. 
c(tton. 

Hole Ch. J. Ik there be a Defect in the UerdiX, we can give 
no Judgment, but a Venire Facias de novo muſt be awarded, foz 
tho' they have found the Killing, yet if it be ſo uncertain that the 
Court cannot judge whether Murther oz no, J ſhould not be much 
agatnſt a new Venire. Jn a Cale of Felony the Notes cannot be 
altered, but here he fetch d his Swozd, and upon the Expoſtula- 
tion and the Anſwer tunc he d2zcw, (o tis fiſt ; and it ſeems cer- 
tain enough, the Queſſton is, whether the Refuſal be a ſufficient 
1>.ovocation, and ſurely tis nv ]2ovocation: Jf a Servant 
gives Occaſion to be cozreded it muſt be done with a p2oper In- 
ſtrument, ag a Cudgel, and if Death enſue, 'tis per infortunium, 


2 _— 


Gray's Caſe, 10 Octob. 1666. was thus: Gray was a Smith 
and had ozdered his Servant to do (ome Buſineſs, and when the 
Maſter returned they fell to wozk; the Maſter asked him if he 
bad done what he ozvercy, the Servant (ald he had not done it, 
then the Maſter (aid, if you be not moze diligent J'll have you 
ſent to Bridewell ; the Servant (aid, J had as good go to Bride- 
well as continue in your Service; the Maſter takes up a Piece 
of Jron and kills him, and upon a Spectal Uerdict it was ad- 
judged Yurther in Kelynge's Time. 

Jn Hopkin Hungate's Caſe he ſaw the Pꝛeſg maſters in Poſ- 
ſcion of the Man, who made no Reſiſtance, Bridgman, Hale, 
and ſir moze, (contra Kelynge Ch. J. Wyndham and Moreton) 
that it was but Manſlaughter, becauſe the Reſtratnt without le- 
gal Warrant was a ſufficient Pꝛovocation to an Engliſhman ; 
but if there had been no Pꝛovocation, then 'twas agreed tt had 
been Murther, tho' Blows exchanged. 

Jn Mz. Turner's Caſe it was an unlikely Thing. 

Barbaritp will make Malice in many Caſes, as 1 Cro. 131. 


At 
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At another Day Serjeant Wright argued fo? the Ring to the 
ſame Effect with Cooper, and inſiſted, 1. That the At was un: 
lawful. 2. That there was no [P2ovocation, and lo Malice im. 
plyd; and he cited 1 Sid. 277, but ſatd he would not trouble 
the Court upon the other Indickment upon the Statute of Stab- 
bing. And Holt (aid, that Jndi#ment might have been ſpared. 

Levinz contra. Pete is no Malice implyd, fo2 ſawey Lan⸗ 
guage is a Pꝛovocatlon, J agree; 'tis not a ſufficient Pꝛovoca⸗ 
tion to juſtifp the Cutting him upon the rad ; upon an Action 
brought by the Servant. 9 Co. 67. ſays, without any Pꝛovoca⸗ 


tion, none of the Books ſay, without ſufficient Pzovocation, 
but without any. 


Jn Gray's Caſe there was no Pꝛovocation at all. 

Jn Brain's Caſe, 3 Cro. 778. and H. P. C. 45. there was 
fighting fo2 theee Days befoze, indeed tis ſaid the Court avjudg- 
ed it only upon making a wzy Mouth, but ſure there was ſome 
Conſideration of what had paſs'd befoze, and Noy 171. Reports 
it adjudged on the whole Matter; here the Puloner could not 
intend to kill by ſuch a ſlight CUlound at firſt; Indeed 2 Inſt. 56. 
puts it generally, that killing upon an unlawful Act is Murther, 
but that doth not conſiſt with his Caſe of two Men going to n r. c 4s. 
fetch Swozds, which is an unlawful Ack. If one Shoots at a 
Den, and by Miſchance killeth another, it is (ald there to be 
Murther, but the Caſes there cited do not warrant it. H. b. C. 

31, puts the very Caſe of Shooting at a Deer and Killing a 
Bop to be but Manſlaughter. J take the Book fo2 Authonty, 
fo2 J think it was my Lo2d Hale's Vademecum upon his Circuits. 
In Sir Charles Blunt's Caſe, 2 Roll. 120. Jt was an unlawful 
At to enter another Man's Houſe, yet becauſe but ſudden Affray, q 
it was but Manſlaughter. | i 

Serjeant Wright. Jt hath been often reſolved, that Cows 
are no Pꝛovocation: M2. Turner (atv, the Boy called him a 
Son of a Whoze : Twiſden ſald, did thoſe Mods dzaw any 
Blood of you. 

Holt Ch. J. Jn the Caſe of Killing the wen, my Low Coke 
is too large, there muſt be a Deſign of Miſchtef to the Perſon, 
02 to commit a Felony oz great Riot. 

It is a good Rule in Numbers, where one ſtrikes with Tron, 
there was no City of Refuge. 

Rookby J. wag not ſatisfied, that the Stroke on the Head 
was befoze the uſing of the Sney d, and ſaid, in Caſe of Life he 
would not take any Thing by Intendment. 


Adjournatur. 


G g g Foſton 
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Poor's Settle- 
ments. 


Paying Land- 
Tax Set- 
_ element. 


Appeal of 
Murder after 
» Convittion 
of Man. 
ſlaughter, 


Foſton and Dalbury Pariſhes, or Blood Caſe. 


Oberc Blood and his Wife were removed by two Juſtices to 
Foſton, where he had exerciſed the Trade of a Smith fo 
one Pear, and wozked foz, and was conſtantly employd by moſt 
of the Jnhabſtants of Foſton, and by the Lozd of the Mano and 
the Juſtices of the Peace there; this Oder was reberſed at the 
Sellions, and now both ©2ders were returned htther, reciting 
the (ſpecial Matter, that he was an Appzentice in Dalbury, and 
that he had not given any Notice in Writing, no2 was afſefſed, noz 
boze any publick OMce in Foſton ; and now the Ozder of Seſſtong 
was confirmed; foz tho ſuch Things mtght have been allow'd fo; 
Notice befaze the late Act, yet now eit being an explanatop gg, 
muſt not be enlarged by Equity, we are confined to it. | 
Holt ſaid, Payment of the Land-Tax hath been held a ſifficſent 
Notice, where charged and patd in a parochtal Limtt, tho' not a 
parochtal Tax. | 


Armſtrong verſus Liſle. 


De Defendant was bzought by Habeas Corpus, and it 
I was returned, that at the Gaol-Delivery fo2 the City of 
Carliſle he was indicked fo the Murtber of Richard Armſtrong, 
and was found guilty of {omicide, and was pꝛeſently charged 
with an Appeal of Purther. 

Levin may d, that the Clergy might now be allow'd him at 
the Bar; fo2 when he was convicted of Q@anflaughter, be veſi- 
red Clergy, and was denp'd, and then charged with an Appeal. 

Holt Ch. J. J do not underſtand the Reaſon why Clergy 
ſhould be delayd to charge a Man with an Appeal: The Judges 
at the Common Law did uſually delay the Judi#ment (tho' they 
might chuſe) till the — and Day were paſt, becauſe the Pꝛoſe- 
cution in the Appeal was moze vigozous; but if indicted befoze 
and acquitted, it was a good Bar to the Appeal; ſhall it be in 
the Diſcretion of the Court whether thep'l hang a Wan oz no? 
Jt was argued in the Caſe of Goreing and Deering, but it is fit 
to be argued again. 

Levinz Cited H. P. C. 101. That Juftices of Gaol-Delivery 
map Ball one convicted of Wanflaitghter, that hath JPardon un- 
der Seal, tho' not pleaded; and Sty. 93. Rex verſus Andrews, 
that one attainted by Dutlawzy may be batled pending a CUrit of 
Erro, which Holt admitted, and ſaid in the firſt Caſe, the Bail 
is ſpecial to appear and plead his Pardon (it being firſt pꝛodu⸗ 
ced under the Gzeat Seal) but would not Vall the A 
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* — that were to contradict many fozmer Judgments upon 
Note. The Entry upon the Recozd of Gaol-Delivery was, Judgment on 
that he pzayd Clergy befoze he was arraigned upon the Appeal, — a 
and then being arraigned placitare vel reſpondere recuſavit, pes. 5 
which Hole (aid was impertinent, fo2 they ſhould have given 
Judgment againſt him; moſt Books arc, that it muſt be the pzin 
cipal Judgment in Appeal, and not Pain fort & dure, but that he 
ſaid is out of Doos now, fo2 he muſt be arraigned a new, and 
if he had pleaded there, all had been diſcontinued, 
It was moved fo2 the Appellant, that he might be admitted to 
appear, &c. by Attozney, but of that the Court doubted, becauſe it 
muſt appear to the Court, that the Jndi#ment was fo2 the ſame 
Offence where Vattel lieth not per Stat. H. 7. 
The Council fo2 the Appellant would have aſſigned Erro; in the 
Convickion ; but Holt (aid, that they could not do, fo2 none but 
the King 02 the Puloner can do that: Here the Appellant is not 
befoze us, Unleſs he comes in voluntartly, oz by Scire Facias, fo; 
by the Certforari the Appeal is put ſine die, ſo that there can be 
no JNonſuit without a $Scire Facias ad proſequend'. 
At another Day Holt ſaid, the Court ought to allow the ]I2t- 
ſoner his Clergy; the Stat. 3 H. 7. t. requires a Determina- 
tion. De ſhould have had his Clergy at the Aſſizes; they might 
have adjourned it till the Appeal had been tryd the ſame Azeg, 
but no longer. Et Adjournatur. Afterwards being demanded bp 
Dir Sam. Aſtry, what, &c. he pzay'd the Benefit of his Clergy, and 
the Book was delivered by Mz. Smith, the Ozdinarp of Newgate. 
Holt asked the Odinary if this were within bis Dfoceſs, oz ora 
within the Peculiar of the Dean and Chapter of Weſtminſter , 
but Smith (aid, he had done the lame Office here ſeveral Times 
befoze, and ſo was now admitted, and repozted Quod legit ; and 
the Pziſoner was burnt in the and. 


Rex verſus Clark. 
5.” {141 + £ 4 , 
Pon a Habeas Corpus to the Keeper of Newgate, it wag re. London Cu- 
turned, that the City of London is an antient City, and e |. 
that there have been Time out of Mind ſeveral Societies, 8c. % Nie, 
whereof the Vintners are one, and in that, as all other Socteties, par in im- 
certain Freemen called Livery-men, ulcd to be choſen by the So. . K. 
c:ety, which Livery men Co elected, having no reaſonable Excuſe, 
have uſed to take upon them and execute the Office of Livery- 
men, and to pay and contribute ta the Charge of the Company; 
that a Court of Recozd ts holden cvrry Tucſday and Churldap Concer of Re- 
(o: Government of the Companies; and by Cuſtom, if anp ed for go- 
Complaint be made to that * in Ariting, 02 ore tenus, that Cee 
88 2 any 
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any Freeman duly choſen to be of the Livery, doth refuſe, &. 
then the Court uſed to ſummon ſuch Perlon and admoniſh him, 
and ik he obſtinately refuſed, &c. then to commit him to the 
Sheriff 02 any other Officer of the (a:d City, until be (Mould con; 
ſent and declare, that he will take upon him the ſame Dflice, that 
the Ocfenvant was duly choſen to be of the Livery, and had Mo. 
ice, &c. and refuſey, &c. that Complaint was made bp the 


Company, &c. Clark was convened and admoniſhed, and rei. 


Habeas Cor- 
pus. 


Cuſtom ad- 


ſed, whereupon the Mapoz and Aldermen, by Warrant in Cri 
ting under their Pands and Seals, accozding to the Cuſtom, di 
commit him to Fells, Reepcee of Newgate, until he should conſent 
and declare, that he would take upon him the Office, oz ſhould de 
vilcharg'd by due Courſe of Law. 

Northy pro Defendente took ſeveral Exceptions to the Re- 
turn. 

t. That the Gaoler ought to ſet fozth his Tlarrant by Stat. 
31 Car. 2. here he ſalth, they did commit accozding to the Cup 
tom, ſhall it lle m the Mouth of the Officer to amend the War. 
rant and conclude the Party, if the (Ularrant it (elf be in(uM- 
cient, It Convition of a Bond be to make a ſuffictent Releaſe, 
tis not enough to; htm to ſap in Pleading, that he did make a 
ſuffictent Releaſe, but he muſt ſet it out, that the Court map ad- 
judge of it; (o here. | 

2. The Cuſtom is to commit to the Sheriſt oz any other Ok. 
ficer of the City, and it is not ſhewn that the Keeper of Newgate 
is an Officer of the City, which the Court cannot take Know- 
ledge of ſudictally. 

To the firſt, it was anſwered by Str Barth. Shower and reſol- 
ved by the Court, that where one is committed 'n a Court of 
Recozd fo2 a Contempt, the Marrant need not be let fo2th in 
hac verba, fo; the Act of the Court is upon Recozd. And Holt 
ſaid, take it not as a Contempt but ag a Remedy direfed by the 
Cuſtom; yet if the Commitment were to an Officer attending, 
it were well, as where upon a Judgment in Executton to the 
Marſhal in this Court, oz to the Sheriff attending in other 
Courts, but here they make a CUarrant in Triting to the Keeper 
of Newgate, tho' not pꝛelent, it ſhould rather have been to the 
Sheriffs of London, with a ſpectal Concluſion accozding to the 
Cuſtom, tho perhaps the Addition (till he be delivered by due 
Courſe of Law) may not hurt it. And when the Habers Corpus 
is direfed to the Gaoler (as it map be by the Habeas Corpus 
Act) he ſhould return, that the Party was committed to the Cu- 
ſtody of the Sheriffs, and he as their Miniſter detains him. 
(Note, The Conſent to take upon him the Office muſt be effetual, 
viz. the actual doing it.) 


Per Curiam the Cuſtom is good, fo2 otherwiſe the Government 


judged good. gf the City cannot be pꝛeſerved, fo2 the Livery men are Perſons 
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of Eminency, they chule the great Officers of the City and 
Members of Parliament; and ik they had not Power to punich 
ſuch Perſons in a ſummary Map, farewel to their Government. 
By Magna Charta Civitas London & cæteri Burgi habeant Liber. 
tates ſuas illeſas. 

But fozaſmuch as the Cuſtom is alledged to commit to an 
Officer of the City, and they ſay he was committed to the But the Re. 
Keeper of Newgate, but do not ſhew he is an Officer of the n n 
City, therefoze the Return was held naught. Hole Ch. J. ſald, 
that in the Caſe of the Statute which p2ohibited Monconfoz- 
miſts from coming within five Miles of any Coppozation that 
ſends Burgeſſes to Parliament, and one was committed foz 
coming within five Miles of London, but upon the Return, be- 
cauſe it was not averr'y, that London (ends Burgefſes to Par- 
ltament, he was diſcharged, koz it did not appear judicialiy to 
the Court, tho' they knew it. 

The beft Clay foz the Future will be to commit by Ozder 
— — of the Court to the Sheriffs, who are Officers of 
t ty. 

The Defendant was diſcharged, with an Admonition to ſub- 
mit himſelf to the Government of the City, &c. 


Rex werſus Call. 


ER Holt Ch. J. It is true generally, that an act of Par Ad, of Per 
llament commenceth the firſt Day of the Seflon, if no, l. e 
thing appears to the contraty ; but there was an At to diſſolve ben 04y of 
the Marriage detween — omg and 12s. Wharton, tho' the Son. ex. 


Marriage was after the firſt Day of the Selon. cept, Wc. 
Ann Jervis's Caſe. 


WO Jufttces Der her to be removed to Weſton in the Poor's Settle- | 
County of Somerſet, bring the Place of her laſt Settle. mv, -» il 4 

ment, as they are credibly informed; but upon an Appeal, upon conta on 
Hearing both Sides, the Oder was confirmed, which per Holt Appeel, not 
ſupplies that Defeft, and credibly infozmed, may be that Map mace good, 
which the Law appoints, viz. by Examination of Mitneſſes; 
but at another Day he (aid, they might be tnfozmed ſo at an 
Alchouſe, and therefoze he held the Ozder ill, but by Conſent it 
was referr'd to the Judge of Aſſiſe upon the Merits. 


Rex 


—— — — 
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Rex werſus Penny. 


IndiQtmene N Jndictment fo2 ſaying of one Martin, a Juſtice of the 
WIG of | Beate, | do not care if all the Martins had been hang d 


Quath's, ſeven Years ago, and for the Juſtice, he is now turn'd out of 
Commiſſion. Quaſh d. 


Bredon and Gill. 


An Appeal Here was Judgment againſt Bredon befoze the Commimo. 
N 7 1 ners of Excile, that he ſhould fozfeit 501. fo? keeping a pzj- 
Commliz vate Stoze-houle, upon the Statute 12 Car. 2. De appeals ta the 
e Commiſſioners of Appeals, there they offer to read, and would 
ken allow f02 Evidence the Depoſitions taken by the Clerk befoze the 
App-als,vho Commiſloners of Crcile. : 

allow Sir Barth. Shower moved foz a Prohibition to the Commic, 
poſitions ro ſioners of Appeals upon a Suggeſtion, that they ought to ad. 
e „e judge upon the Partys Confeſſion ; Evidence of (Witneſſes up, 
P.okibitiou ON Dath, and not upon witten Depoſitions taken befoze the 
deny'd. Commiſſioners of Excile, fo? | 

Vp the Statute, the ſame Mods arc uſed fo2 the Commiſtio- 
ners of Appeals as fo2 the Commiſſioners of Erctle, where it is 
left at largez the Rule of the Common Law muſt 'be the Mea- 
ſure either by Jury 02 by CUitneſſes; a (Uitneſs map revoke, 
tis true, he may dic allo, but that always goes in Advantage 
of the Criminal, who 1s luppoled to be innocent. Jn Caſes of 
Settlements and Ballard Childzen, the Selllons always exa- 

The Commiſſioners of Exciſe are not commanded, no2 com- 
pellable to put them into Writing, then tis hard if the Com- 

miſlioners of Appeals are bound to take them as they tranſmit 
them; what if they put (ome into CUriting, and not all, there 
ought to be ſome general Mule fo? all Caſes, 

Jn the Court of Delegates and Chancery, they are oziginallp 
taken as Depoſitions in Criting, they do not (generally (peak- 
ing) examine viva voce, ag the Commiſſioners of Exciſe do; there 
are Appeals in the Country, there they never uſe to tranſmit 
Depolitions in the Calc of Erciſe to the Quarter-Scſſions, 
They examine the Collectozs, Gaugers, &c. Indeed it is not 
neceſſary upon a TUrit of Crro2 to examine TUitneſſes again, be- 
cauſe they have been moze ſolemnlp examined by a Jury. Pour 
Lowſhip granted a ]Iohibitton in the Cale of Releaſe of a Le— 

Yelv. 94, Lacy proved by one TUitneſs, tho' they have a Jurigdiction of the 
1 Cro. 333. Subjeſt Matter, pet if they err in the Manner of Pꝛoceeding, 


as if they would examine without Oath, a PNohtbition lieth. 
| 2 
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A Mandamus lieth tu Juflices to diſcharge poo? PNifoners, to 
ſign Poo2's Rates, &c. 

Ik they exceed their Authoztty, they are pzohibitable as well as 
if they had no Authozity at all, When the Court of Chancery 
exceeds its Jurigdiction, it becomes infertoz. 

Northy ad idem. There a final Appeal is given by Ad of 
Parliament, tis upon Fact as well as Law. It the firſt Judg- 
ment were given by Default o2 by Surpzize, ſhall the Party be 
— of his crols Examination befoze the Commiſſioners of 
Appeals. 

Attozney-General contra. This is not to be reſembled to a 
Proceeding at Common Law (tbo there is no ſuch Thing as re- 
cramining Fact at the Common Law) but tis moze like Pꝛoceed- 
ings in the Civil Law, where Appeals are moze uſual; if there 
be any particular Gztevance, the Commiſonerg of Appeals are 
to examine that, but not elſe; the Miſchief would be great, if 
the Defendant's Witnefſes might be inftructed to ſupply their E- 
vidence. 

J do not Doubt but the Commiſllonerg of Appeal may era- 
mine viva voce, but the Queſtton is, if they have not an Eledton. 
The Matter is within their Jurisdiction, then this Coukt will 
truſt them with the Method of their Pꝛoceeding, if not contrary 
to Law; in the Caſe of the Releaſe of a Legacy p2oved by one 
Witneſs, it hath been much controverted in our Books, whe⸗ 
ther the Spiritual Court might be pzohtbited, fo: why should 
they be bound to admit that foz Evidence, which by their Law is 
none, thep having Conuſance of the Patter. 

In D2. Bury's Caſe, the Judgment given by this Court was 


reverſed, fo2 this Court ought not to examine the Pꝛoceedings of 
the Uiſitoz, where he had Jurisdictton. 


Serjeant Gold and Cooper ad idem. Cooper laid, the Na. 
ture of an Appeal implies, that the ſuperio2 Juzisdiftion (houly 
judge, whether the inferio2 did the Appellant right as his Caſe 
appeared then, not as it might be repzeſented. No better May 
of tranlmitting Evidence than by TUriting. 

Holt Ch. J. {How both the Common Law require, where the 
Trials are not by Jury, that the Depoſitions ſhould not be taken 
in CUlriting, In Chancery, the Evidence is ſuppoſed to be deli- 
vered viva voce in Court in Judgment of Law, and committed 
to CUriting foz a Bemozial thereof, tho now the Courſe is alter- 
ed foz Convenience, and done befoze the Examiner. Jf this be 
the Method where Trials are by Witneſs, why may nat they 
judge here on DPepolittons in Writing? How ſhail it appear, 
that the tp is aggrieved by the Judgment of the tnferto? 
Court, unleſs they have gone contrary to Evidence, which can- 
not appear, ynleſs the Depoſitions be tranſmitted, Co that tis 
verp fair, tis not p2operly in the Nature of an Appeal to try de 


novo. 
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novo. In Attaint you can give no other Cvidence than wag gi, 
ven to the Petit Jury. (Nota, Sit Barth. Shower ſatd, that 1g 
becauſe of the Puniſchment, &c. but there they are examined de 
novo) Any other collateral Matter, as rejeiting of Evidence, 
&c. may pzoperly be examined upon the Appeal propter graya. 
men, M they exceed their Authozity, Treſpaſs may lie, ag in 
the Caſe of Terry and Huntington. Hardreſs 480 where Low. 
CUines were adjudged Strong-(aters, the Judgment wag 
vold. 

as to the Caſe of a Legacy, when the Defendant pleads Pay, 
ment, if tt be true, the Spiritual Court have nothing moze to 
do, fo thole Courts have no other Jurisdiction, than what the 
Law of England hath allow'd; and therefoze in the Caſe of 
Shorter and Frend (ante ) a Pꝛohlbition was allow'd, where 
they would not admit of Pꝛoof by one Mitneſs: But it 1s o. 
therwiſe of Things onginallp Sptritual, as if a Til! in Turi. 
ting be revoked by a nuncupative Till; it they require two (Ut. 
ncſles, we'll not pzohtbit them. 


Rookby and Turton Juſtices agreed with Holt, and Eyres hx- 
ſitavit. | 


Py 


Rex werſus Barnard. 


Indiftment [ IP" an Indlöment letting fozth, that the Defendant 
8 (tali die) being then, and long befoze, a Reſident of the 
Conſtable, Town of Southampton, and a fit Man, was duly choſen by the 
Mapo?, Baitliffs, and Burgeſles of Southampton, accozding to 
the Cuſtom of the laid Town, to be Conſtable foz one Pear, and 
until he ſhould be lawfully diſcharged, that 4 OR. notitiam ha- 
buit & requiſit' fuit per Juſticiar' præd' ad pra ſtand' Sacr'um, &c. 
and from the 4th of October, had refuſed to take upon him the 
Ollice. 
Northy moved ſeveral Exceptions to quaſh the Jndictment. 
1. 'Tis praſentatum extitit pro exiſtit. Holt (at, that was a 
common Erroz heretokoze, but now held good; but, 
2. The pzincipal Exception was, that they ſhould ſet fozth a 
Cuſtom, Time out of Mind, elſe they have no Power, fot it 
'. ought to be done at the Leet. 
- 9 nana Hole Ch. J. Jt (ould be Debito modo ſecundum conſuetudin' 
Low to be Vill' (hæſitanter) Jn ſome Places People are to be Conſtables 
eledted ut the by Þoule-rows : Demur to it, if you will. 
ch is. And afterwards it was argued upon a Demurrer to the Jndict- 
County Leet ment; and then per Cur', All Conſtables are to be elected at the 
4 Corpor» Leet by the Common Law, ik there be any Leet, if none, then 
le&, but it Qt the Turn, which is the general Leet of the County. A Coz- 
muſt be by yozation map have Power to elect, but that muſt be by ſpecial 


ſpecial Cu- 
tom, &c. 3 Cuſtom, 


- - — — WW * he N 
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Cuſtom, and lo latd, foz a Coppozation, as ſuch, hath no ſuch 
Power. | Judicium pro Defendente. 

Turton J. Tf the Steward refuſeth a Conſtable elected at the 
Leet, can the Seſſions examine the Qualifications of the Per⸗ 
fon, and refuſe him ? 


Northy. Chep have done it. 
Holt Ch. J. They could not do it befoze the late Statute, 


Rex verſus Morgan Rice. 


Mandamus was direfed to an Archdeacon to ſwear a Mndomus 

Church-warden, who returned, that he was a pooz Dairy. ( * 
man, and a Servant, & minus habilis & idoneus ad exequend. den. 
Officium præd. And this Keturn was held inſulfictent, fo2 the 
archdeacon hath no ſich Power: Pere is a Cuſfom laid, that 
the Pariſh ſhould chuſe, and the Archdeacon hath nothing to do 
but to admit. Church wardens are a Cozpozation by Law, and Church. war- 
the Succeſſozs may maintain an Acton againſt them foz the %% ©" 
Goods of the Parich; they are tempozal Officers by Law, and inn. 
truſted with the Goods of the Pariſh, therekoze the Partſh are fit- 
teſt to have the Choice and Appꝛobation of them. — 


Lovey and Arnold. 


Reſpaſs, fo2 that the Defendants twenty Tuns of Tim- S 

ber, Moztar, and Biicks, ſuper terram ibidem de novo . Guſti 
ere. crga confectionem Domus proſtraver. ceper. & in Mare de- fiuble. 
jecer”, | 

The Defendants pleaded, that the Materials were crefed, 
erga confectionem Domiis upon the Kings Dighway, and that 
they thzew it down, & per proſtrationem præqd. it roll'd and tum- 
bled into the Sea. 

Holt Ch J. The Queſifon is, whether this be an Anſwer to 
the Chꝛowing it into the Sea. 

Northy pro Defendente. Tf we had pleaded Mot guilty to 
that, and it had appcared, that we tharw them on the G2ound, 
whercby they roll'd into the Sea, it would have been our Thyow- 
ing, &c. which Hole ſcemd to agree, and that the Thzowing 
down of the Nuſance was juſtifiable. Vide 1 Cro. 184. James 
verſus Hayward. Jones 222. S. C, He ſad, if tt were (o near to 
the Sea, they need not take ſuch mighty Care as to pzevent any 
Bucks, &c. from falling into the Sea, but he ſaid he was not 
latis{icd with the Declaration, it ſhould have been Part of a 
ouſe, 


Hhh Hooker 
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Hooker and Peirce. 


Award of all FJ2 this Coſe it was adjudged, that where an Arbitratoz a, 


Marrers to 


the Time warded, that the Parties ſhould ſeal general Releaſes to the 
eh-rc0t,y004, Time of the Award; this doth not vitiate the Award. 
Ante 1. It is not intendible, that any new Matters aroſe between 


the Submiſſion and Award. 

2. If there did, pet it is void as to all ſuch new Matterg, 
and a Releaſe of all Matters to the Time of the SubmiMon is 
a good Pertonnance. Vide Hardr. 399. 


— It was ſald by Mountague at the Bar, and not deny'd by the 
e Fo — Court, that if one comes to quaſh an Ozder fo? maintaining ü 
Na Ct Vaſtard Child, the Perſon charged ought to be pꝛeſent in Court, 
dren, excepr to enter into Recognizance to abide the Dzder of Juſtices, if ad 
2 * judg'd agatnſt him. And now the Court would not hear any Ex 
(bus  Ceptions, becauſe the Father was not pzeſent, And lo Paſch. 9). 
in the Cale of one Bathurſt, the Court would hear no Excep⸗ 
tions, without his perſonal Appearance (tho' Aﬀidavit was made 
of his great Age and Jnfirmity, &c.) fo2 if the O2der be affirmed, 


he muſt be committed till he lind good Security to perkozm it, &c. 
Rex werſus Curnock. 


Oder to A E was indifed foz Mon perkozmancc of an Ozder of Sel- 
maintain his ſions, requiring him to relteve and maintain his Son's 
22 CUlife z and now the Indickment was quaſhd, becauſe tis only 
ar General Catd, ad General. Seſſion. and not ſatd Quarterial. as it ſhould be 
> (hone, not per Stat. 43 Eliz. they may hold other General Seſſions, but arc 


ae required to hold four Duarter-Sefſions per Stat. 


Inter the Pariſhes of Cockfield and Boxon in the 
County of Suttolk. 


Seſſions Or- JN Omer was made at the Seſſions upon an Appeal, after- 

der. A wards at a ſubſequent Selllons, they ſet aſide the fo2mer 
©Ower of Selllons, being of Opinion, that it was obtain d by 
Surpzze. | 

3 Holt Ch. J. Indeed we muſt let this Ozder aſide, fo2 they 

paz 51s, bave no ſuch Authouty. 

Ante Northy. The Odder of the two Juſtices is 2 Apr. and the 


Seſhons held per adjornament. 27 April. it doth not appear to 


be the next *cfſhions, unleſs they ſhew the Beginning of tt. =, 
I Olt. 


. 
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Holt. It map be, the nert Seſſions might begin the Day be⸗ 
foze, they do not uſe to ſhew the Commencement. 


Rex verſus Edwards. 


Px Holt Ch. J. Amendment is allowable after a Crit of Amentmens 


Niſi prius ſeal'd, nay, after a Jury (wozu, ſometimes a fic» Weir 
Jur02 is withdzawn on Purpoſe, that there may be an Amend. 66“ 


ſeal'd,or Ju 
ment, if it be not entred on Recozd. Ie do give Coſts foz not worn, / 
going on to Trial againſt the Pꝛoſecutoz of an Jnfozmation oz 
Indiament; tho' in the Cale of an Jndictment, the Pꝛoſecutoz cons again 
perhaps is not named no2 indo2ſed (fo2 the Clerks of the Crown 1 
Otfice ſay, they do not indozle the Name ok the P2oſecutoz, T., 
but only of CUitneſles) then Affidavit muſt be made who (s the 


Pꝛoſecutoz, and he muſt pay Coſts upon the Amendment of the 
Replication, &c. 


Rex werſus Slattord. 


Mandamus was granted to the Mapoz, &c. of Oxon, ta Mandimus 
admit the Oefendant to the Place of Cown Clerk. They for» Town: 

returned, that by the Charter granted to them by King James — return 

the Firſt, one diſcreet Jerſon was to be elected Common Clerk, „Ae du- 

to hold that Office during the Pleaſure of the Mapoz, Batliffs, bete, 

and Commonalty; they likewiſe certify the Statute of 13 Car. 2. ken the 

which requires the Taking the Oaths of Allegiance, &c. and Obs. 

the late Statute appointing other Daths : That the Dekendant 

(tali die & anno) was elected Common Clerk, and (tali die & 

anno) & non antea, took the Dath of his Office befoze the Mapoz, 

&c. and did not at the lame Time take the other Oaths bekoze 

us. Jn this Caſe it was reſolved, 

1. That the Party 1s obliged at his Peril to take the Oaths corporation 
to the King, &c. at the ſame Time when he takes the Dath of — - be 
his Office, tho they were not tendzed, Vide Thacker's Caſe, **** 
N. Jones 121, but Holt (aid, the Mayo? was obliged ex officio 
to tender the Daths at the ſame Time, but Rookby thought not, 
unleſs the Party deſired it. Nota, The beſt TUlay is fo2 the 
Party to take theſe Daths befoze he takes the Oath of hts 

ce. | 

2. (Uhere a Man is elected to hold at TUill, in which Caſe he 
map be removed at Pleaſure, without Cauſe ſhewn. sid. 461. 
Dighton's Caſe, 1 Vent. 77, 82. S. C. pet if it doth not appear, 
that the Cozpozation hath declared their TUill to remove him, 
this Court map grant him Reſtitution, Quzre, Tf a Removal 
by the Cozpozation be not a CE of their ill. 

2 


3. It 
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3. Jt was moved, that the Return is inſufficient, fo2 that he 
might have taken the Daths befoze two Juſtices of the Peace; 
and of that Opinion was Holt Ch. J. foz, lays he, the roth Pa. 
ragraph of the Stat. 13 Car. 2. gives a general Authozity, that 
Two Juſtices fn Default of (ſuch as by the Cuſtom of the Coppozation ought 
of —_ my to admintſter the Oath of the Dffice, two Juſtices of the Peace 
enden map do it; and the 12th Paragraph requires the other Oaths tg 
be taken at the ſame Time (not ſay befoze whom) ſo it muſt be 
befoze ſuch as have Authozity by the fozmer Clatiſe, fo2 the Par, 
ament did not intend to truſt M2. Bayo? only, But Rookby J. 

thought the Juſtices had no ſuch Power. 
Holt. This is a Mandamus to admit and (wear him, they te, 
turn by Way of Ercuſe, that the Petfon is not qualified, which 


is no good Caule. 
A Peremptozy Mandamus granted, Niſi, &c. 


Specislünge Per Holt Ch. J. Where the lage hath been befoze the Sta, 
ro hold S:1- tute (which appoints the Days fo2 four quarterly Seſſions) to hold 
— rot Seſſions at other Times, tis well, as at Leiceſter, they hold their 
Statute, Sclſons at Whitſuntide, in London and Middleſex, it varies ac- 
cowing to Trinity-Term, and hath been held well within the 
Meaning of the Statute: And it fiiſticeth to ſay, ad General. 
Quarterial. Seſſion. without letting toxth the Cuſtom, 


Ante. @Treſpaſg fo2 pulling up and thzowing down a Hedge, whereby 
rung up Cattel of Strangers unknown enter d and eat the G2aſs : The 
denn “ Court would grant no moze Coſts than Damages, there being 
Hedge, oo no Aſpo2tation, tho' it was objected, that he could not pull it up 


more Colts and thzow it down, without removing tt. 
ges. 


Bennet and Talbois. 


Declaration 7 quare clauſum fregit & herbam pedibus ambulando 

nanAtiim 1 conſumpſit ac etiam al. herbam vaccis porcis bobus & bi- 

1. nel, dentibus, &c. nec non in Clauſo prxd. venatus fuit eodem (De- 

ding conrra fendente) exiſten. inferior. Artifice, Anglice, an inferio2 Tradel⸗ 

＋ man, ſcilicet pannario, & al. enorm. &c. contra formam Statut, 
| Kc. Qerdict pro Quer'. 

It was moved in Arreſt of Judgment, that the Concluſlon 
contra tormam Statuti goes to the hole, and vitiates the De⸗ 
claration, ko: Treſpaſs licth at the Common Law, fo2 which 
were cited 2 Sid. 32. 2 Inſt. 200. 1 Vent. 103, 104. Ward and 
Rich. 2 Leon. 188. Perchal's Caſe, 4 Leon. 49. S. C. 3 Cro. 231. 
Penhallow's Caſe. 

Mountague pro Quer. No Statute qualifics a Yan to com- 
mit a Treſpaſs; a Qualification to keep a Gun oz Dog, ts on- 


3 ly 


it. 
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ly to hunt in a Man's own G20und; Ce have bzought our ſelves 
within the Statute z and the Concluſion, which N have been 
omitted, is but Surpluſage. Ven. 13. Burgen 8 Cale. 

Holt Ch. J. In Penhallow's Caſe, upon an Indictment foz 
Striking in the Church ⸗pard, where there was but a bare Al- 
ſault, the Concluſion contra formam Statuti ſpail'd all, becauſe it 
appear d they went (not) upon the Statute. 

Rookby J. In the Caſe of Ward and Rich, there was nothing 
in any Statute about it; but there is a Statute which doth (ay 
ſomthing in this Caſe, viz. Stat. 5 W. & M. That if an infcrioz 
Tradeſman do hunt, &c. the Owner of the Sott may being 
Treſpaſs, and ſhall recover his Damage and full Coſts, where- 
as by a fozmer Statute he ſhould have had no moze Cots than 
Damages in that Cale. | 

Holt Ch. J. Ik an Afton lieth at the Common Law, and 
concludes contra tormam Statuti, which in Gzammar goes to all, 
but in Law goeth only to the Hunting; map not we apply it to 
the Hunting, and reje{t it as Surpluſage foz the reſt, Allen 43. 
Adjournatur. 

Afterwarys Termino Paſch. ſequen. it was adjudged foz the 
Plaintiff upon the Reaſon given by Holt Ch. J. that the Con⸗ 
cluſion ould refer only to that which would reaſonably bear it, 
and upon the Authozities of Allen 43. and 1 Vent. 104. 


Rex verſus The Earl of Ailsbury. 


HE p2ap'y by his Council, that he might be bailey, having . come 
entred his Proper the firſt een of this Term; he was T 
committed in March laſt, but the Habeas Corpus Act was ſuſpends b. n 
ed by a late Statute till x Septemb. and by another Statute till 792 
1 Decemb. ſo that he could not come ſooner to enter his Pꝛaper; Corpus at. 
and per Cur', when the Power of the Court was taken away 
from Balling, it was not neceſſary to enter his ]Izayer, becauſe 
to no Purpoſe, It he doth not make his P2ayer the firſt Term, 
, when the Law is open, he cannot do it alterwards upon the Ha- 
7 beas Corpus dd; but when the Act is ſuſpended, it muſt be unver- 
ſtood, that he muſt do it the firſt Term after the'Suſpenſſon de 
termin'd, and ſo we held it upon the fozmer Act of Sulpenſion. 
Attorney-General. However, the Habeas Corpus Ad pꝛa- 
vides, that upon an Affidavit that the King cannot have his Clit- 
neſſes, the Court may continue the Puloner in Cuſtody longer, 
And here an Affidavit was read, that Cardel Goodman is a ma- 
tertal Witneſs, and hath abſented himſelf, &c. ; 
It was objefted fo2 the Puſoner, that the Affidavit doth not 
ſay, when Goodman went away, noz when be is likely to return, 


Holt 
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Affidavit, Holt Ch. J. This is not like a common Affidavit foz putting 
off a Trial, if it be purſuant to the Habeas Corpus Af, it Cutti, 
ceth, but ſeveral Afidavits being read of my Lom's Jndiſpoſi. 
tion, and the Danger of his Health, Per Cur, Tt it is reaſon, 
able to ball him, upon the Power which the Court hath at the 
Common Law, he having lain ſo long, his Health being in 
Danger, and it not appearing when the TUitneſs will return: 
And acco:dingly my Lo2d Ailsbury was bound in 100001. and 
and his four Sureties, viz. the Lozds Cheſterfield, Thanet, Wey- 
mouth and Ferrers 500ol. each, fo his Appearance the firſt Day 
of the next Term. | 


Lidleſton werſus The Mayor, Bailiff, and Commo— 
nalty of Exeter. | 


has of 2 Don a Mandamus, Darnel objected, that there was neither 
Mandamus, Hand noz Seal to the Return. 

nt, Holt Ch. J. It needs not, it is received as a Recozd, it hath 
ry. been ſo ozdered, but never by me; J know when it began, and 
Ante When they began to put the common Seal to it, which was not 


neceſſary. Bekoze the Statute of York the Sheriff needed not to 
have put his Name. 

You may bzing an Action foz a falſe Return, either againſt the 
Coppozation oz againſt the particular Perſon that pꝛocured it. 


Mind mu A Mandamus was granted to the Juſtices of the Peace, and 
eehte to the Church-wardens and Overſeers of the Poor fo the Pye- 
ions ro Cinet of the Cathedzal Church of Norwich (which is a diſtinct Ju- 
-— 41a rigditon) to make Rates fo the Relief of the Pooz. 


No Proce- M:. Acherly moved, that if the Plaintiff in a Trit of Erro; 
— of a Judgment in the County Palatine of Ceſtr. do not return 
Record the Recopd in a ſhozt Time, there might be a Procedendo. 

13 Holt. CUe cannot grant a Procedendo, fo2 there is nothing 
cutio Judicii, befoe us; but upon a Certificate, that the Recozd is not come 


in, you muſt have a Writ de executione judicii out of Chancery. 
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Rex werſus Ingram & al. (By Information of 
1 9 Mr. Mather.) EP 4 


£ B ÞE Defendants were convited 10 Sept. by Jnquiſition Convittion 


befoze thꝛee Juſtices of the Peace of Berkſhire, of a _—_ * 
Riot committed there 9 Auguſt next befoze, And it Rior, &e. 
being removed in B. R. by Certiorari. 
Jt was moved in Arreſt of Judgment, that by 13 H. 4. 7. ſuch 
Jnquiſittons ought to be befoze the Sheriff as well as the Juſtt- 
ces: And by 19 UH. 7. 13. The Sheriff ought to make Certificate 
of the CUozth of the Juro2s returned, and whether there was 
any Cmbzacery 02 Maintenance among them; and there is a 
Penalty upon him if he do it not. 
2. The Jnquiſition ought to be within a Month after the Riot 
— (which in this Cale it is not). 1 Sid. Rex verſus Cur- 
On. 
To the firſt it was anſwered, that the Stat. 13 H. 4. doth not 
require the Sheriff's Attendance but when there is a Utew ; that 
he map raile the Yoſſe Comitatùs to ſuppꝛeſs the Rioters, which 
needs not when they are diſperſed, the Juſtices having a lawful 
Jurtsdiction, 
To the Second, the Stat. 12 H 4. doth Command the Juſtices 
to take Jnquiſitions of this Nature within a Month, under a Pe⸗ 
| nalty, (o that the Time is only mandatozy; and if it be elapſed, it 

ſs diſcretionary in them to inquire of ſuch Offences at any Time 
after ; and (o agreed all the Court, wherefoze Judgment koz the 
King. 


DE 
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Brewſter verſus Kitchin. 


Covenant, to 
pay, &c. free 
ot all Taxcs, 


it ſhould be fo2 ever patd, free from all Taxes; and 

the Court doubted, whether the Tenant might law- 

fully detain fo2 the Tax of 4s. per l. the firſt Clauſe 
in the Statute chargeth every Hereditament, but after tis (aſd 
Tenant to pay and deduct; and there is another Clauſe not to 
make void any Agreement between Landlozd and Tenant, oz any 
others. 

Sir Barth. Shower, 5 Co. Jeftery's Cale reacheth only to 
Landholder; a Rent-Charge is not ſubject to any ſuch Charge, 

l that free from Taxes muſt be intended Parliamentary. 

Scrjeant Wright contra. Here is nothing to hinder the Te- 
nant from deducting: Rents are erpzeſly mentioned in 43 Eliz. 
ſo in 23 l. of Sewers; both Ilaintiff and Defendant are 
Parties to the Act of Parliament; and it is not to be intended, 
that Men covenant againſt future parliamentary Taxes, Ven. 223. 
Davenant's Caſe 175. Lucy verſus Levington. 

Holt Ch. J. The Caſe of Lucy is not fo: Bother Wright, 
yet it doth not ſcem to make any Thing againſt him. Ik an at. 
tainder be reverſed by Act of Parliament, a Patentee ſhall not 
anſwer foz meſne Pꝛoſits, otherwiſe if reverſed by TUrit of Er- 
r02, 3 H. 7. J make a great Queſtion, whether it be good, un- 
leſs it be cxp2eſly mentioned Taxes impoſed, oz to be impoſed by 
At of Paritament, As to [efterey's Caſe, tis by the anticnt 
Law and Cuſtom of England, that Pariſhioners do contribute ; 
it is not (o by the Civil Law, fo? the Parton hath the Mg” 

|| 


Rent was granted Anno 1652, with a Covenant, that 


n Fog : * "ws of # 
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—_— 


— 


] thought this keigned Iſſue had been direcked out of Chan⸗ 
cery, elſe J would not have ttyd it; do you bing fob Aﬀtons to 
lcarn the Opinion of the Court? 

Sir Barth, Shower. One of the greateſt Caſes in my Lozw 
Cokes Reponts was (0, 

Holt. Ay, Corbet's Caſe, which was only a pzeparative fox 
Mildmay's Caſe (which was the Real one) but J have heard my 
Low Chancelloz Finch ſap (when at the Bar) that it was not 
known to be ſo till too late, and then Anderſon was very angey; 
they ſhould bzing a pzoper Adion. Vide Reſiduum Poſt 40 


Williams and Lacy. 9 Junii 1697. C. B. 


on a Special Ucrdict in a Formedon, it was found that 

a Pracipe was returnable Quindena Martin”, in o2der to 

ſuffer a common Recovery, and then there was no Tenant to 

the Pracipe, but after the Return of the Przcipe, and befoze the 

Return of ths Sum. ad Warrantizand. there was a good Tenant 

to the Præcipe m..de, and whether this was a good Recovery, 

&c. was the Queſtion, And the Court held that it was a good 
Recovery. 

Powel J. (atv. It is true, upon a Non-tenure the CUrit ſhall 
abate, i not then CTenanc but if he comes to the Land by his 
own Af, pending the (Clrit, if he hath not pleaded Non-tenure, 
he hath made good the Nitrit by his own act; but it ig other- 
wiſe when by ict in Law, as if a Father oz Tenant foz Life dies 
pending the CUrit againic the Son 02 Rematnder-man ; but if he 
accept a Surrender, theu 'tis his own Act. Jt he comes to the 
Land by his own it befoze Judgment, tis Time enough, fox 
till then the CUrit is depending, but not p2opetly till after the Re- 
turn of the Przcipe ; and tho' in a Dedimus upon a Fine, tis ſaty 
cum breve de conventione pendeat, that is tn a vulgar Senſe as 
Quare conſarguineum & hætedem cepit. 45 Ed. 3. 5. is full in 
Point. 5 H. 5. 9 Noy 126. | 80 

Gold Serjeant, cited the Caſe of Samborn and Bent. Hill. 
3 W. & M. B. K. in Err upon a Common Recovery, it was 
aſſigned fo2 Erroz, that there was no Tenant to the Præcipe at 
the Time of the (Urit purchaſed, no2 befoze the Return. Hole 
Ch. J. ſaid, that was no Erroz, fo2 it was ſufficient if he was 
made Tenant after Uoucher, and bekoze Judgment. Sed Ad- 
journatur, And afterwards it wag adjudged a good Recovery. 
A CUrit of Erroz was bzought, and the Court of B. K. (Trin. 


1 Salk 568. 
I Show, 147 
Lutw. 1549 


11 Will. 3.) tnclined to affirm the Judgment. Vide 2 Salk. Sc. 


ſupta. 
Iii Hay- 


. 
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Hayward verſus Davenport. 10 Junii 1697. C. B. 


Aſſumpſit in Pon a CUrit of falſe Judgment to a Court Baron. Apon 
inferioc a Quantum meruit fo; Goods (old; the Juro2s found 
Court. quod defend. indebitatus fuit modo & form prout quer. allegavit, 
but do not ſay, quod defend. aſlumpſitz yet it was held, that the 
Cerv(#_ was (ufficient in that Point, tho' unfozmal, the Sub: 
ſtance-of the Jſſue being found, fo2 the JÞ2omiſe follows the 
Allea 51 Debt; and therefoze Powel J. ſaid it hath been held, that upon 
an Indebitatus Aſlumpſit, Nil debet is a good Iſlue after a Aer. 
dick. Chen Goods are ſold foz fo much as thep are worth (and 
Note, the very Taking up the Goods implics ſuch a Contrat) 
Averment. the Clalue map be aſcertained by Averment; and tho' you cannot 
in that Caſe generally declare in Debt, pet with the Pelp of ſuch 
an Averment, Debt well lieth; and (o it is in the ſix Carpenter'g 
Caſe; where a Taylo2 makes a Garment, &c. and lo fo; the 
ſame Reaſon ſuch a Debt may be fozfeited by Out lawuzp. 
Preceptum, 2. Praceptum eſt in eadem Cur', and not ſatd per Cur', which 
&c. Powel J. ſaid was ill, fo2 it might be by the Cryer; and per 
Treby Ch. J. per Cur' would have been ill here, fo2 that is by 
the Suitoꝛs, whereas it ſhould be per Scneſcallum. 
Scire. 3. Scire fo; Sciri. Powel J. Iwiſden us d to {ay the Clos 
bol the Statute direct the Fozm, which ſhould not vary ; and ſe 
veral Judgments have been reverſed in B R. fo? that Crro?. 
Summons. Jt was moved obiter, whether a Summons upon an Atton in 
an interto2 Court, ought not to be to the JPerſon, Powel J. It 
ſhould be perſonal in a perſonal Aﬀton, but in a real Action, the 
Tenant may be ſummoned by any Thing upon the Land, 
Treby Ch. J. I believe the Pꝛecedents in Kitchen, &c. are 
nihil habet in Balliva mea unde ſum. poteſt nec eſt inventus, &c. 
which Powel J. agreed, and hæſitavit. Ideo quzre. 


In C. B. 11 Junii, 1697. 


Reſpaſs, quod proſtravit twenty Perches of Fence, with a 
Continuando, which (it was objected in Arreſt of Judg- 
ebrowicg ment) cannot be, fo; when they are once pꝛoſtrated it cannot be 
down«wenty continued; Otherwiſe if it had not been laid twenty Perches. 
he, Kc.  Treby Ch. J. Thought it was well enough, foz if it were a 
total Pyoſtration it could not be continued, and then Damages 
were given fo! the reſt of the Treſpaſs ; but if but a partial Pꝛo- 
ſtration, then it lies in Continuance, and well enough. 2 Kkce. 
40%. But, 


4 | Powel 
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Powel J. ſald, Jt muſt be intended, that twenty Perches were 
actually pꝛoſtrated, which cannot be continued; and if it be re 
pugnant, the Cerdict cannot help it, therefoze in old Books, 
they did always Arreſt the Judgment where laid ſo; ff the Clerdii 
helps it, it helps it at Common Law as much as now. 

Treby. Tis a Bis petitum, it would be ill upon Demutrer ; 
but J think the Oxford Act helps it. Powel. Tndeed the Oxford 
Act hath becn largely conſtrued, Et Adjournatur. 

Note. Powel J. ſaid, where Con, &c. is taken away at 
ſeveral Days, the true Wap is to lay it tali die & diverſis 
diebus & vicibus inter talem diem & talem diem ; foz, other. 
wiſe, if it be laid on a certain Day, with a Continuando, Continuznd. 
they can give in Evidence but one Day (tho they may chuſe re i! 
their Day) foz that which is done on one Day cannot be cont; 


nued. And Treby Ch. J. agreed, they muſt either do ſo, oz make Vide + Roll. 
ſeveral Counts fo2 the ſeveral Days, $49: 


Ruſlel's Caſe in B. R. 


84 pꝛay d a Supplicavit againſt ſeveral Perſons in Nottin- Supplicavir, 
gbam, upon Articles exhibited and Oath made. Harcourt cone 
Secondary ſaid, the Courſe is, that upon the Supplicavit, the 
Parties are to give Security by Bond to the Sheriff to appear 
in this Court, and when they come here, they enter into Recog- 
nizance. 

Holt Ch. J. Then ſhall we give ſeven oz eight Perſons the 
Trouble to come up ;* why did you not go to the Juſtices of the 
Peace in the Country, Ruſſel, J could not have Juſtice there, 
they are Relations. CUhercupon it was granted, ſed H:xlitanter. 


Hays and Barnaby. 


Yres moved, that whereas a Judgment was ſet aſide as irre- Artichmene 
©, gular, and the Money patd into More the Defendant's Attoz- „ — 
ney's Hands; befoze he could carry it away, it was attach d at Haus, t 0 
the Suit of one Kinham, upon an Alon entred in the Counter. 


Holt Ch. J. Let the Plaintiff in the Aﬀion in the Counter 
attend, tig a Trick, 


Godtrey and Matthews. 


N this Caſe Hole ſaid, the Eccleſiaſtical Court cannot try a Spicieval | 
Modus, tho' the oziginal Suit be fo) a Modus, becauſe the 8 
Pꝛeſcription differs; but if the Queſtton be Payment oz Non-pay- ; 
ment, then they may p2oceed. 


L443 Eſtob 
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Eſtob and Thorowgood in C. B. 


On Stat of INdebitatus Aſſumpſit by an Crecutoz, the Defendant pleaden 
— Non Aſlumpſit infra ſex annos; the Plaintiff reply d, that he 
pleaded, an 
latent Exe. Was an Jnfant at the Death of the Teſtato!, and that Admint⸗ 
curor Vl. in- ffratton during his Minozity was granted to J. 5. who within ſix 
ot conc©*&* Pears tmpleaded the Defendant fo2 the ſame Cauſe, and pending 
Suit com- that Sult the now Jlatutiff became of the full Age of twenty-one 
mence« by Pears, and ſhoztly afterwards commenced this Action, to which 
ator du. there was a Demurrer (come ſemble). 
ring bis Mi. Treby, Powel, and Nevil, were all of Opinion, that the 
_ Plaintiff could not take Advantage of the Suit bzought by the 
Executor du- Abminiſtratoꝛ Durante minori ætate, which leem d hard, there 
— mino helng no Default in him. Powel J. ald, it could not be by May 
5 of Journeys Accounts, koz that is always between the lame 
Parties. It a Quare Impedit be well commenced, and the 
Plaintiff die after the ſix Months, the Heir cannot bzing a new 
Writ by Journeys Accounts. | 
Levinz pro Quer urged, that the Demand made by the Admt- 
niſtratoz, and freſh Purſuit might ſave them from the Statute, 
but the Court held the contrary, tho they ſatd it is a new Cale, 
and no Authozities in Point; they held the Pztvity was not ma- 
terial. 

Poel J. ſaid, the Adminiſtration Durante minori ætate deter- 
mined, when the Inkant was leventeen; and it did not appear 
but he might be of that Age when the Adminiſtrato2 bꝛought the 
Action, which the other Juſtices held to be a good Exception; 
and it was not anſwered by Levinz, but afterwards upon looking 
into the Reco, it appeared, that the firſt Action was bzought 
by an Executoz Durante minori ætate, which Powel ſaid, altered 

the Caſe, fo2 they make but one Executoꝛ ſucceMlvely, and ſuch 
Erxecutozſhip continueth till the Jnfant comes to twenty-one, and 
then he may well have the Advantage of the Pꝛoſecution of the 
Executoz during his Binozity, and ſo out of the Statute. 


Smallcorn verſus Vic. Lond. 


At the Sitting at Guildhall, London, coram 
Holt Ch. 7. 15 Juni, 1697. 


Two Fi. Fe. PE Queſtion was, where two TTIrits of Fi. Fa. were deli- 
wig the vered to the Sheriff the lame Dap, whether the Sheriff 
— 4 might pꝛeter the laſt. Holt Ch. J. ozdered it to be made a Caſe, 
legion. Whereupon to have the Opinton of the other Judges; but he in 

2 clined, 


— 
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clined, that the Statute of Frauds makes the Day of the Dellve⸗ 

ry (which is to be ſigned per Vic. &c.) to be juſt as the Teſte was 

at Common Law; and where two CUrits had the ſame Teſte, the 
Sheriff had the Election to p2efer either of them, and ſo in this Pod. 
Caſe, Sed Quare now the late Statute. 


Jones werſus Morley in B. R. 4 4 ; Hut [2 . 
„ PYY, n re 
75 


or 


| ' Sayer. 's I, A i000: 4%; | 
Usband ſeiſed in Fee in Right of his Wifez they by Inden 4 Decd b 7e © 
ture between them and Truſtees (reciting their Barriage %%% ©20tn, 

agreement) Leaſe and Releaſe the Lands in Queſtion, to the Decl. 
Ciſe of the CUife and her Heirs, till the PuUgband (ſhould ſettle che Uſes 
other Lands, &c. then to the Uſe of the Dusband in Fee. By 
another Jndenture, the Þusband ſeiſed in right of his Wife, 
agrees with Truſtees, that they will levy a Fine, &c. but befoze 
the Fine levicd, the Wusband and TUife came to an Agreement 
(reduced into TUriting under their Hands and Seals) to make 
void all their kozmer Agreements, A Fine was levied, but not 
at the Time mentioned in the Deed. 

Sir Barth. Shower argued, that this Agreement between the 
Dusband and TUife doth not alter the Ales of the Fine, becauſe 
it hath no Relation to the Fine, but the Ales ariſe upon the firſt 
Indenture; fo2 the Mike cannot be bound by any Deed, but 
as it hath Relation to the Fine. Me agreed it might amount to 
a Occlaration of Ales of the Fine, if there was no other, but 
not after an Jndenture well kozmed, which hath a Relation to 
the Fine; the Wusband alone hath good Power to declare the 
Ales. 2 Co. 57. Beckwyth's Caſe. A Declaration of Uliſes, and 
Fine ſubſequent, make but one Conveyance in Garret and Week's 
Caſe, Trin. 36 Car. 2. it was adjudged, that the Deed made no 
Alteration of it ſelf till the Fine, but both together made a good 
Revocation accowing to the Power. And in Herring and 
Brown's Caſe, Hill. 1 & 2 Jac. 2. the Fine wag firſt, yet ad ⸗ 
judged, that tt wrought no Foxfciture no2 Crtinguiſhment of the 
Power. Vide ante 10. S. C. 

Holt Ch. J. Tlithout Queſtion, a TUriting between the 
Dusband and ite is a good Declaration of Ales of a Fine. 
Suppoſe befoze the Statute of Frauds and Per jurtes it were le- 
bied at another Time and to other Parties, yet it nothing ap- 
pears to the contrary, it ſhould be to the lame Ates, pet there it 
admits of a parol Averment to the contrary; but if it exackly a- 
xrec, there can be no Patrol Averment. 

Jn Hillary-Term following it was reſolved by the Court, 
that the laſt UUriting, tho not a Deed, amounts to a fuf- 
ficient Declaration of CIſcs upon the Fine, being levied at a 
Time different from the Deed. Holt ſaid, Jf a Declaration of 
dſes be ſubſequent to a Fine oz Recovery, it is good; but there 

map 
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may be an Averment, that they were to other Ales, but with 
this Difference, that where the Declaration is ſublequent, there 
[Noppet, the Deir of the Conuſoꝛ is eſtopped to aver other Uſes, but a 
Stranger is not. But where the Deed is pꝛecedent, there net. 
ther the Weir n02 a Stranger is eſtopped to aver other Uſes in 
Calc the Fine varies in any Circumſtance ; but if the Fine were 
- _. levied purſuant to the Deed; no Jock whatſoever, either by 
-._»» CUriting 02 Parol, ſhall be admitted, that the Fine was to other 
--6.. Clſes than what are contained in the Oced, that being an Cſtop- 
pel to the Parties. | £ 


Indebitatus Jf the Sheriff levy Money upon a I. Fa. the Plaintiff may 
—— *- have an Indebitatus Aſlumpſit agatnſt him fo2 ſo much Money re: 


Sheri for cCelbed to his Aſe. Per Holt Ch. J. 
Money le- 


vied. 


Norris verſus Mawdir. 


Alion for Rro2 of a Judgment in C. B. where Mawdit bzought an 
falle Return II, Action of Debt (qui tam) upon Stat. 23 H. 6. fo; 401. a. 
of Member | 1 
to Pali. Mainſt the Mayo? and WBatliffs of Liverpool, and declared, that 
ment. Liverpool is an antient Bozough, and had Burgeſles in Parlia. 
ment temps dont, and recites the CUrit 13 Nov. 6 Will. & Mar, 
that there wanted a Burgeſs in the Place of the Earl Rivers, 
Write co oh commanding the Chancello2 of the County Palatine to give in 
Chancen“ Charge to the Sheriff of Lancaſhire, that he make his ]yecept, 
of the Coun- &c, returnable in Cancellariam ſuam, ſcts fozth the Chancello!s 
ey-Palatio* TUrit, &c. that they pꝛoceeded to an Election, and that Mawdic 
to charge the WaS debito modo electus, but was not return'd, but that they 
* returned one Brotherton. Judgment was given in C. B. per de- 
1 | 

Scrjeant Wright takes Exceptions to the Declaration. 

1. The Mrit by which the Burgeſs is elefted ig under Seal of 
the County Palatine. 50 Ed. 3. the King made his Son John Duke 
of Lancaſter, and made it a County Palatine ſicut Ceſtria, but fill 
the King's Writ ought to run into the County-JPalatinc fo? cict- 
ing Members of Parliament, fo2 the County-{Ialatine had no 
ſuch Power, 1 H. 4. when the County Palatine came to the 
King, and was merged, it was by Act of Parliament made a 
ſeparate Jurisdiction; now the Ring is in the ſame State as the 
Duke was; and, as in the Time of the Duke, ſuch TArits ought 
to have been under the Gzeat Seal, fo now. J confeſs the lage 
hath been contrary fo2 ſome Time, but if it were res integra, it 
were very hard to maintain it. 

2. Pere the CUrit to the Chancelloꝛ is perfet Monſence quod 


darent in mandatis, that is, fo2 the King; Jt ſhould be darce fo? 
the Chancelloꝛ. 
2 3. The 
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3. Thr King's (Urtt is, quod Certificaret in Cincellatia ſua', 
the Chancchozs Crit requires him to certify it in Canc' Com 
Pal'z in this Point the Return into a Countp Palatine is 
void, it (ſhould be into Chancery, elle the Parliament cannot take 
Notice of it. 

4. The ]latntiff ſays, he was a free Burgels; but per Stat. 
8 H. 6. he muſt be a free Burgeſs and Inhabitant, tho the Houſe 
v. Commons would hold the Election good, pet here tn Courſe 
of Law he muſt ſhew Himſelf qualificd, 

5. It he hath not certatnly ſhew'd the Return of another Man, 
he fails, now he ſays, they returned the Pzecept, with an In⸗ 


denture ſpeciſied to be made; Me ſhould ſay, made poſitively, ann 
ſo are the Pꝛecedents. 


6. This Ation is founded upon 23 H. 6. 15. De mentions 
7 H. 4. 15. to2 he lays, ꝛoclamation was made ſecundum formam 
Statuti, which 18 7 H. 4. then ſays, actio accrevit virtute Stat. 
pred. which is uncertain to which Statute tit relates, | 

7. This Aition is bzought tam pro Domino Rege quam pro 
ſcipſo, whereas the Fozteitures to the King and ro the Jaartp 
are diſtin, the Pꝛecedents are without a Qui cam. Plowd. 
Dir Rich, Bulkley verſus Thomas. Raſtal 445. Placita Rediviva 
72. Gray and Coleby. Here the King hath no Part of the Pe⸗ 
nalty given to the Party. There a certain Penalty is appoint- 


ed, the Court can give no other Judgment to? the King than the 
Statute direas. | 


Levinz contra to the firſt, relied upon the Uſage. 
To the Second, that they cannot take Advantage of Erroz in 
the Urit. 


To the Third, the Sheriff cannot return any where but into 
the Chancery of the Outchy. 


| — the fourth, CUe aver we were a Burgeſs, & debito modo 
clectus. 

To the Fifth, $pecificat' is as much as the Sheriff could ſay. 

To the Sixth, Contra formam Statuti; inſpecto Recordo, tis 
Statut' præd'. 

To the Seventh, Joining qui tam is foz the Contempt to the 
King, who hath a Diſappointment by it. Raſtal 126. Vet. En- 
tries 52. Culliford and Blantord affirm'd in Cam. Scacc. wag ſo, 
(but Holt ſaid obiter, that Exception was not ſtirr'd in that Cale) 
Raſt. 354. 433. $93- Pyohtbitions are tam pro Domino Rege 
quam pz ſeiplo. 3 Cro. 877. this is not a fozm'd TUrtit in the 
Regiſter, but upon the Statute, accozding to the Nature of the 
Caſe. 

Serjeant Wright. CUhere no Penalty is given to the King, 
yet fo2 the Contempt he hath a Fine, as in the Caſes cited, but 
here is a diſtinct Penalty to the Ring. x 


Holt 


„ 
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Holt Ch. J. Upon the Statute of Wincheſter, one may have 
Debt, 02 one map declare upon the Statute foz Damages; the 
firſt barely creates a Duty, foz which the Party hath an Action 
by Conſequence, but in the other Caſe (come jeo intend.) qui 
tam is well enough. Where a Statute gives a certain Sum foz 
the Benefit of the Party, it is never qui tam, no? ought there 

Cepiaruc, & to be a Capiatur, but a Mia' as it is here; but if it be an Aﬀton 

Mia. of Treſpaſs and Contempt againſt the Statute, there muſt be a 
Capiatur: Che general Rule tn Beecher's Caſe hath been often 
deny d. 

But here the Exception doth not lie, becauſe the Ozigtnal ig 
not certify'd, foz how can we judge of it, only by the Recital in 
the Recozd. Suppoſe there be Erro2 upon an D!{ginal in Debt, 
and tis returned, quod attachiatus fuit, pet there can be no ad. 
vantage taken of it, unleſs the D2iginal be here, and therefoze J 
have known Judgment affirmd in luch Caſe, becauſe the Oz. 
ginal not here. 


Levinz. Upon Stat. 25 Car. 2. Two Actions have been tam 
pro Domino Rege. 

Wright. e agree, where the King hath no certain Penal- 
ty there may be a Capiatur. Holt. J doubt that. 

Sheriffs made Holt. Befoze the Stat. 27 H. 8. which relumes the Puvi⸗ 

by Counties leges of the Counties⸗Palatine; the Sheriff was made by the 

Palacine.  County-]alatine. An antient County-Palatine hav no Mem, 
bers in the Engliſh Parliament; but Lancaſhire had ſuch Pꝛivi- 
lege beſoze it was made a County-]Palatine, which being veſted 
in them, continued. The Earl of Cheſter could not (cud Ba- 
rons to Engliſh Parliament. The Baron of Kinderton, &c. was 
nothing out of the County-Palatine. 

All CUrits out of the Chancery arc to go to the Chancelloz of 
the Countp-JIalatine: As to the fifth Exception, ſpecificat is 
well enough; but as to the Second, what — Sn the 
Chancelloz, unleſs given him under the Gzcat Seal. here was 
a Caſe againſt Sir John Lenthal, the Marſhal, upon a Juvg- 
ment againſt him in Debt fo2 an Eſcape z he was taken in Eke. 
cution in Oxfordſhire, and uſed Come Means to get off from the 
Sheriff; Debt was bzought againſt the Sheriff of Oxon. fo2 his 
Eſcape; and it appeared the CUrit was Teſte out of Term, and 
therefoze the Action did not lie, fo2 the CUlrit was votd, tho' it 
would juſtify the Officer in Taking him. This Caſe J bcard ct- 
ted by Twilden. 

Nota. HÞberctofoze Cheſhire moved another Erception, viz. 
that the Plaintiſf hath ſet fozth the CUIrit, wherein is a Clauſe, 
Nolumus quod tu vel al' Vic. ſa that the Quthozity being limited, it 
ought to appear, that he was no Sheriff lo if there were a Clauſe, 
that he ſhould not chuſe a Rawver (as was once, whence called 
indoctum Patliamentum) the Party muſt aver, that he was no 


4 Lawyer: 
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Lawpet: There is a Diffecence indeed, where it is in the Pur. 
vicw, and where by 4I2oviſo, 

Holt. J think, if a Sheriff be choſen to Parliament, he 
ought to ſerve, thoſe Nlozds are but directo. My Lom Coke, 


while Sher ttt of Bucks, was choſen for Norfolk, aud it was held 
a good Election. Adjournatur, 
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Barker verſus Slater, 


Northy. IM Sheldon's Caſe in Vaughan, tis reſolved, that an Execuro:y 
| executozy Deviſe, to commence after the Death of . 
one without Tſſire, may be good. 

Holt Ch. J. Chat cannot be, it never went further than Pell 
and Browne's Cale, where the Contingency is to happen within 

the Compaſs of a Life, £lir it might be a perpetual Cloyd over 
a Yan s Eſtate. 


Raworth and Villers. 


on a Reference to M2. Aſton to examine the Regularſty A C. 8. 

of a Ca. 2, he repo2ts, that it was Celle 23 Febr. which Tard ove of 
is out of Term, and therefoze void (ut ſupra in Sir John Len- and not a. 
thal's Cale) but if the CUrit were really taken out in Term, mendable, | 
the Court will give Leave to amend the Teſte. Afterwards he 72 {2 
repoztco, that it was ſeal'd within Term; but Holt doubted, ' 
Whether the Statute of Amendments extend to a Writ of Exe- 


cution. 


Gips verſus Wollicot. Poſt. , 


Reſpaſs fo: Fiſhing in his ſeveral Fiſhery, and free Fiſhery, bi v. Fiſce- 
The Jury find ſpecially, as td the free Fiſhery, that the sen“ 
Locus in quo is Part of the Mano of D. whereof the Plaintiſf 
is Low, and conclude (p*cially, if the Low of the Mano map 
have Liberam Piſcariam in his own Soil, and may being Trel⸗ 
paſs (02 Fiſhing in his free Fiſhery, then pro Quer'; and the 
Queſtion was, whether one can have a free Fiſhery in his own 
Soil? 
Hooper pro Defendente ſald, Free Fiſhing is pꝛoperly a Liber- 
ty of Fiſhing in another Man's Soll. Every Man hath a Right 
to put his ow! Cattle into his own Gzound, non ſequitur, that Ante 
he hath Tommes there; a Man map as well p2eſcribe to ſtop 
his own Lights. 'Tis true, there is one Soxt of Krit fo2 Filh- 
ing in libera L':{caria, another in 1288 Piſcaria, another in Vi- 
K | variis. 
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variis. A Man map have granted his Water, and the Gzantee 
may have granted liberam Piſcariam, but that doth not appear, 

Northy pro Quer. CUe are upon a [pectal Concluſlon, if it 
be poſſible foz a Man to have liberam Piſcariam tn his own Doil, 
tis with me; (ure Tenant fo2 Pears of a Mano map grant libe. 
ram Piſcariam to the Lond. 

Holt Ch. J. The Owner of the Soil may perhaps only have 
Liberty of Fiſhing: Treſpaſs lieth not fo? hindzing a Commo. 
ner of his Common; bzinging Treſpaſs fo2 Fiſhing in libera pic. 
caria ſeems to imply a Right in the Soll. 

Rookby J. It one bath Right in the Soll, and others have 
Liberty of Fiſhing, may not he bung Treſpaſs againſt a 
Stranger? Separal. Piſcaria is where no one elſe hath liberta- 
tem Piſcandi. | 


Mackſey and Mazey. 
Words. 2 moved fo2 a Pꝛohibition to ſtay a Suit in the Eccle. 
ſiaſtical Court, fo2 theſe Wozds, (He is a Whore-maſter, 

and hath had and now hath a Baſtard) fo; that he is now puniſh. 
able by the Statute 18 Eliz. which the Court deny'd, unleſs it 
were chargeable to the Pariſh; and a Pꝛohibition was deny'd, 

1 Salk 39%, : ; | 

_— Britton verſus Cole. Vide poſt. 

112, &c, 


Cattle of a 3 fo2 taking fozty-two Sheep and two Lambs; the 
Stranger le- Dekendant juſtifies by Clirtue of a TUrit of Levari facias, 
news ane upon an Outlawzy directed ta the Sheriff, who thereupon made 
Lade of his CUarrant to Anthony Powel and Joſeph Powel, and becauſe 
N „en the laid foty-two Sheep and two Lambs were then upon the 
vnd led on Lands, &c. levant and couchant, the Defendant requiſivit An- 
Lever Fi thony bowel and Joſeph Powel ta take them, ad fiend. de reddit. 
IfA ranet, exit. & profic. ſuper quo præd. Johannes Powel and Joſeph. Powel 
n. © wake took them, Sc. the Plaintiff demurs. 
e The Point in Law is, whether the Cattle of a Stranger may 
bel be taken and ſold by the Sheriff upon a Levari Tacias: But 
Shower and Northy pro Quer', moved ſeveral Exceptions to the 
JÞlea: 1. That the Defendant here pleads oulp the Crit of 
Levari, and the Execution thereof, which is indeed ſufficient to 
juſtify the Officer, but a Stranger, who commands the Batliffs 
to do Execution, ought to (et fozth the Outlawzp, &cc. 
2. Jt doth not appear, that the CCirit was delivered to the 
Sheriff, nos the CUarrant to the Office. 1 Saund. 18. tig pleaded 
deliberat. Co. Entr. 42. 160. 665. 


4 | Z. Dcre 


that there was an Outlawpp, 
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3. Here is a Requeſt to Anthony and Joſeph (to whom the 
CUarrant is directed) ſuper quo John and Joſeph took them, 
whereas John was not named brfoze, ſo that here is no Trefl- 
paſs confeſſed, as there ought to be, bekoze it can be jumſied. 
To the firſt, Holt Ch. J. ſaid, there ſeems to be a Difference 
between one that comes under the Officer, and one that ſets the 
Dffticer on CWlozk; as if there be no Judgment, the Officer is 
ſafe, but not the Plaintiff who ſets him on Clos; if Judgment 
be (et aſide fo2 irregularity, the Officer is late, but not the 
Pfſatntiff who intermeddles ; fo2 which he cited the Caſe of Tur- 
ner and Felgate, Anno 1655. (2 Sid. 125. 8. C.) Tf there be 
Judgment againſt one that is no Tertenant, the Demandant that 
recovered is a Diſſeiſoz, but not the Sheriff ; (o perhaps here 
you ſhould not only ſhew, that there was a 19zoccſs, but alſo 
It there be Judgment againſt a 
caſual Ejeto2z, and Execution thercupon, tis a good (Tarrant to 
the Sheriff; yet if the Plaintiff enters, Treſpaſs lieth againſt 
him, if he hath really no Title. | 
To the Second, it ts plain enough, that the Writ was deli- 
vered to the Sheriff, tho that hath been held not neceſſary to be 


alledged. 1 Saund. 298. and J think the Deltvery of the CUar- 


rant to the Bailiffs is not neceſſary. If Cole himſelf takes out 
the CUarrant, and tells the Batliffs he hath ſuch a Warrant, 
but it is at home, and Requeſts them to execute it, if they do it 
the CUarrant is good; a (wozn and known Balliſt needs not ſhew 
his Warrant, (Northy objeced, then fix Batiliffs might execute 
a Fieri Facias in fix ſeveral Places at once; and Shower ſatd, 
what if a Bailiff arreſt a Man de ſon tort, and there happens to 
be a CUarrant ſcald 100 Miles off?) Holt. Jt a ſecond CUrit 
comes to the Sheriff, tho the Bailiff hath no Notice of it, pet if 
he diſcharge the Puloner upon the firſt Writ, tis an Eſcape in 
the Sheriff, therefoze let them take Care how they make ſo many 
Deputies, there ought to be Jnquiry made at the Sheriff's Office 
befoze any Puloner be diſcharged. 

To the Third, As to ſohn it is Surpluſage, ſo then here is 
a Command to A. and B. to take Cattle, ſuper quo B. and C. 
took them. If a CUrit be dircited to two jointly, J doubt whe- 
ther one may crecute; it is true, if a (Warrant be directed to 
four jointly and ſeverally, two may execute it, Inſt. 181. b. but 


this Cale differs, fo? here perhaps the Sheriff would not truſt 
one Bailiff, 


Wright Serjcant. If a Crit be direcked Coronatoribus, pet 
one of them map execute it. 


Holt. In Norfolk there were two Cozoners, the one Sub- Execution by 


ſtantial the other Poo2, who arreſts a Man without the other's 
IDnvitp, and he elcaped, Debt was brought againſt both, 


(by Conſent of Parties) ſigned a Bill of Exceptions to ſave the 
'S k Charge 


one Coroner 
Q. It by 
and J both. 


— 
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Charge of a Special Uerdict, and J hear it hath been argued in 
C. B. tis very diflicult and and very hard, fo2 J fear, if Execu- 
tion by one be Execution by both, the Eſcape will be ſo too, 
'tis miſchtevous. 5 

At another Day he ſaid, the Requiring of the Balliff fs a Con. 
feMon of the Treſpaſs, but the Juſtification is ul, fo2 the Turit 
juſtifies only the Officer, and thoſe that come in ald of him; but 
(to Shower and Northy) This is a hard Caſe, when you ſee the 
Merits are againſt pou, to take Advantage of a Slip. Ill hear 
you to the Point tn Law. 

Sir Barth. Shower pro Quer'. The Cattle of a Stranger in 
the King's own Lands jure Coronz cannot be ſeiſed, much leſs 
where he is not intitled to the Lands, but only to Pernancy of the 
Pꝛoſits. Bro. Utlagary 36. 9 H. 6. 20. 21H. 7. 7. the King 
cannot be in a better Conditton than the Subject would have 
been, tho he hath better Means to recover his Rights, Bro. 
Illues 1. 3 Cro. 431. Stafford verſus Bateman, 2 Roll. 159. S. C. 
1s H. 7. 2. Bro. Prarog. 29. S. C. in Point. 

The (102d Jſſues muſt mean the ſame Thing with Rents and 
Pꝛosits. Tho' the Cattle vo eat up the Pꝛoſits, it doth not fol: 
low that the Party ſhould loſe them, but only that the King 
ſhould have a Remedy ko the Treſpaſs, Jf J agiſt my Cattle 
upon another's Land, J hire the Land koz that Time, and he i& 
intitied to the Rent; and when the King is intitled by Outlaty- 
ty, he comes in the Jarty's Place and ought to have the Rent: 
Jt hath been a Queſtton, whether the King can diſtrain foz an 
Amerctament. 2 Cro. 255. Gomerſal's Caſe, Yelv. 194. S. C. 
but he cannot ſell. Commillloners of Sewers may ſell a Dt- 
ſtreſs. Allen 92. Combs verſas Cheney. but not the Cattle of a 
Stranger. $ty. 13. Whitley and Fawcet. Dy. 199. Mo. 109, 
And. gs. ſeveral Jntereſts of the King are enumerated, that of 
Pzofits of Lands of one outlawd, as of Lands of a Fugitive, 
&c. but in none of thoſe Cales can the Beaſts of a Stranger be 
ſold, Jf the Cattle come rightfully, the Ring is intitled to the 
Kent, if wzongfully, Treſpaſs lieth: Some of the Barons and 
Pzattiſers of the Exchequer ſay, the Courſe of that Court is 


with me, but the Pꝛactice of Sheriffs doth not make the Courſe 
ol the Court. 


©Soltcitoz-Heneral pro Defendente. This hath been frequent- 
ly pzafiſed and not complain'd off; if the Cattle of a Stranger 
map not be ſold, the King will make little of Lands extended, 


koz the Sheriff cannot manure them Himſelf, The Jſſucs arc 


omnia mobilia of the Perſon per Stat. Weſtm. 2. cap. 39. but 
here the CUrit is not to levp Jſlues of the Perſon outlawed, but 
of the Land, Jn the Caſe of a Cuſtom to take the Beaſts of 
any Perſon fo2 a Þertot, that cannot be good at firſt by Reſerva- 
tion, and therefoze not good by Cuſtom, fo2 the Agreement of 

2 Low 
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Lozd and Tenant cannot bind a Stranger. Inter Serjtant Stroud Cole of 
and Merry, Merry wag outlawed, and his Lands extended, the . 
Sheriff took the Beaſts of a Stranger and would have (old 
them fo2 the full TJalue, J moved the Court of Exchequer, and 
it was granted, that upon ]Iayment of the extended Jalue the 
Cattle ſhould be diſcharged, and it was ſaid, ſo is the Courſe. 

Holt Ch J. 1. He only juſtifies the Taking and Carrying a- 
way by Uirtue of a Levari Facias, no (clling mentioned (Shower, 
tis to levy, which can't be without Sale) now whetber prima 
facie they ſhould not be taken to be the Cattle of the Tenant, 
which are Jſſues, and (o the Sheriff map be juſtify'y, and the 
Party put to make his Title. The Courſe of the Exchequer is 
to levp de exitibus tertæ, any Cattle found there are prima facie 
Iſſues; this is not like a Levari tacias fo2 a Subject at the Com- 
mon Law, but tis Levar. fac. de exitibus terræ. 

2. (Whether they may be ſold. Jf the King be intitled by a 
falſe Office, the Officer is ſultiſyd. It the Perſon outlawed 
makes a Leaſe befoze his Outlaw, the Cattle of the Leſſee fo; 
Years are not ſeiſable, but then he ought firſt to plead his Leaſe, 
02 that it be found by Jnquiſition, etſe his Cattle are ſeiſable, 
and the Officer is juſtified; but Quzre whether he map falſify in 
a collateral Afton ſince Stat. E. 6. 

Admitting thep are not ſellable, may not the Party plead it. 

Turton J. The Sheriff is charged with the extended (Jatue, 
and he cannot diſcharge himſelf otherwiſe than by ſwearing, that 
there was nothing upon the Land whereby, &c. and then tis 
charged to the nert Sheriff, 

Holt Ch. J. Where Tenant ko; Life ſo2feits Jſſues and dieth, 
they ſhall be levied upon him in Reverſion, Dr. and Stud. 
that is a hard Caſe toa. | | 

Sir Barth. Shower. Hob ſhall a Stranger came and pleat, 
02 get his Ponep out of the Exchequer, when his Beaſts are 
(old, oz if reſtozed, how ſhall the Sheriff come off. 

Holt Hæſitavit. People muſt have a Care whom they den 
with, it is of great Conſequence. 

Ad journatur. 


Per Holt. Then Bail is given in an inkerioz Court, and 1 
Judgment there, and a Crit of Erroz brought, this ſuſpends 
all againſt the Ball; but when Judgment is affirmed here, then Courts (ur. 


all is let looſe again againſt the Bail. Vide ante. pended by 


Ertor. 
Fftcourt verſus Wa try. 


Man poſſeſſed of a Term deviſed it to an Jnfant io b 60 10 
A Ventre (a mere, p20viden it be a Son; and if the Child be A ee 


a Son, and die in its Minonty, then to the Deſendant; the — if Son, &c 
ecutoz 
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ecuto2 aſſented, but the Child being a Daughter, it was ay, 
judged upon a Spectal Uerdi#, that the Oefendant cannot take, 
becaule here is a Condition pꝛecedent, which never happen d, and 
the Executozs aſſent is not matertal, where there is no Deviſe, 


Thomplon and Leach. Pot. 61 
VTV WE} 0 - BY 44 FT « * E Tg." 
Opphold Lands were ſettled upon an Jdeot fo? Life, Re. 
S mainder to his firſt Son in Tail, Nemainder to the right 
Heirs of the Jdeot. The Jdeot, befoze the Birth of his Son, 
makes a Surrender to the Ale ot the Dekendant and his Heirs, 
Afterwards a Son was bon, under whom the Plaintiff claims. 
Carthue pro Quer'.. This Surrender is void, as to the Son 
and [ctr of the Jdcot, who is puvy in Blood as well as in E. 
ſtate; the Authozittes in the Cale of Jnfancy will hold in this Caſe 


of Tveocy, only with this Difference, that an Inkant map avoid his 


own Ads in ſome Caſes, but lo cannot an Ideot. There ts a Dj- 
verſity between a Feoffment made by an Inkant and meer Matters 
in Pais, which wozk no Oiſcontinuance, to2 which he cited Perk. 
Grants 13. 1 Cro. 303. in Blundel and Baugh's Caſe, 8 Co. 43. 
in Whittingham's Caſe, 4 Co. 125 a. in Beverley's Caſe. This 
Deed of Surrender executed by the Jdeot is vold ab initio, as to 
the Leſloz of the Plaintiff. 34 All. 10. 5 Co. Ruſlel's Caſe, if 


the Releaſe of an Jdeot 02 Inkant be void, ſo ſhall his Surrender. 


the right Heirs of the Jdeot, pet here, i the Leſſo2 of the 


Perk. 13. an Jnfant grants a Rent charge, if the Gzantee diſtrains, 
the Gzanto2 map bzing Treſpaſs. 2 Inſt. 673. Bargain and Sale 
by an Jnfant ts void. 1 Cro. 502. Lloyd and Gregory is in Point, 
Poph. 38, 39. Bullock and Dibler. Jn the pzincipal Caſe of 
Darcy and Jackſon. Palm. 254. it wag held, that 2tvies in 
Eſtate might take Advantage of Jnfancy, &c. and there Dode— 
ridge denyd the Opinton of my Lo2zd Coke, 8 Co. 43. 

Sir Barth. Shower pro Detendente. Tho' the Reverſion be to 


Plaintiff take any Thing, it muſt be an Eſtate tail, which he 
cannot have, becauſe the Defendant's Eſtate intervenes, This 
might have been avoided by the ing, by Office, but not by any 
other ]erſon. | : 

Holt Ch. J. The Eſtate which you talk of avoiding is deter 
min d by his Death. It an Jdeot, Tenant ko Life, with Re- 
mainder in Tail to his firſt Son, with Remainder over, makes 
a Feoffment bekoze the Son bozn, and the next Remainder- 
man enters, the contingent Remainder is deſtrop'd. 1 Cro. 
102. Bigot and Smith, there being not ſo much as a Right 
of Entry; befoze the Contingent happen'd, the contingent 
Remainder was deſtroyd; but if the Feoffment were by Let- 
ter of Attomep, tho' himſelf be cſtopped, yet the Ellate re- 
mains in him to (uppozt the contingent Remainder, and this 

4 : 
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ſeems to be the ſame Cale; fo2 the Surrender of an Jnfant hath 
been adjudg'd void; and if this be fo, any one but himſelf may 
take Advantage of it. 

The Reaſon of the Paxim, that a Man ſhall not ſtultify him. 
ſelf is, becauſe Care ſhall be taken of him: But Rookby J. ad. 
ved another Keaſon, viz. Jt is a Contradiction foz a Man to 
lap, that he was an Meot, becauſe it implies, that he had Rea- 
ſon enough to know that he had no Reaſon at all, which is 


abſurd, - Adjournatur, 
Vide Reſiduum. Poſt, / 6.4 


Rex werſus Peckham, 


Jon a Conviction ko: Deer-ſtealing ; Northy took Ercep- Exception to 
tion, that whereas by the Statute the Offender ought to ray ry 
be pzoſecuted within twelve Months, which muſt be underſtood ing. 
Lunar Months: Here the Offence was 14 Auguſti 7. the Con- 
viction 13 Auguſti 8. indeed it is (aid ipſo P. debito modo pro- 
ſecut. infra 12 Menſ. poſt. offenſ. 
Che Court ſeem'd to allow the Exception. Hole ſald, Here 
is a ſpectal Jurigdiction newly (et up, and not known in Law be- 
foze, and therefoze the AX muſt be ſtrickly purſued, and it muſt ap- 
pear to be (o, they need not ſet fozth every Step of their Pꝛo⸗ 
ceedings, but ſo much, that it may appear to be debito modo in 


reſpeck of Time, &c. fo2 perhaps they might conſtrue twelve 
Months to be all one with a Pear. 


Bacon and Dubarry. 1 Galk. 70. 


Ebt upon a Bond of 6001. conditioned, that whereas (e- Awards. 


| veral Differences were had aud moved between the Plain - 5y an Ae, 
„ tiff Bacon, and the Defendant as Attozney to Durutter; if the ney for his 
ö 


Defendant on the Part of Durutter ſhould ſtand to the Award of fte 


Attorney. 


5 A. B. and C. then the Bond to be void. The Defendant pleads ; 
Nul agard fait. The Plaintiff ſets kfozth an Award, that the 


. Defendant, fo2 and on the Behalf of Durutter, ſhould pay to the 
. Plaintiff 345 l. 6 8. 10 d. and that Plaintif and Defendant, ex 
g parte Durutter, ſhould ſeal and deliver mutual Releaſes ad uſum 
, alterius corum, of all Matters relating to the ſaid Accounts, and 
), Aſligns a Beach, that the Money was not paid, whereupon the 
t Defendant demurr'd ; and in this Caſe it was reſolved, 

t 1. That the Submiſſion is clearlp good, foz a Man may bind 
t humſelk as Attomep to another, to ſtand to an Award of all Dik⸗ 
e. ferences between his Puncipal and another; and if the 1Izinct- 
9 pal doth not perfo2m it, the Attonep fozfeits his Bond. (So 
9 fo; au Jnfant.) Ante 


2. That 


— 
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Award void, 


becauſe no- 

thing to be 

done by one 
Party. 


Award made 
De & tuper 

reniſtis 1s 
wil, except it 
apprer to be 
{o. 


) 
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Aillumphr, 
Award plc ad- 
«d iq Bor, 
that mucusl 
Releaſes 
ſhould be gi- 
ven &c. and 
char ſemper 
paratus ſuit. 
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2. That this Award is void, foz here is nothing to be done by 


Bacon, fo2 and on Behalf of Durutter ; the Releaſc given by Ba 
con to Dubarry will not diſcharge Durutter, it ſhould bave been 
awarded to Durutter; it might have been lald to be deltvered to 
Dubarry;z the Court at firſt inclined to underſtand it, that the 
Releaſe Could be made to Dubarry fo2 the Benefit of Durut- 
ter, but thoſe Cows ad uſum alterius corum tie it up. 

Str Barth. Shower pro Quer' inſiſted, that the Award being 
made de & ſuper przxmiſlis, the Payment of the Monep is a 
good Diſcharge to Durutter, aud conſequently the Award is mu- 
tual without Reſpect to the Releaſes; and fo2 this he cited 
2 Roll. 1. Maw verſus Samuel, Roll. 253. S. C. Roll. 254. Ray- 
mond and Popley. Sed non allocatur, fo; per Holt, Pete it is 


Caid, they took upon them and made an Arbitration de præmill. 


but in the Award it ſelf, it is not ſaid de & ſuper pramill. as in 
the Cale of Maw and Samuel; but if it had been (o, they do not 
reſt there, the Arbitratozs do not rely upon the Payment of the 
Money as a Satigsfaftion; but there is ſomething elſe to be 
done, viz. Releaſcs 1 Roll. 254. Capel and Allen, Sty. 44. S. C. 
where it was awarded, that one Party ſhould pay a Sum of Ma. 
ney, and the other would pay fo2 the TUritings, adjudged an ill 
Award; and Roll ſaid, the Wozds ſuper premill. would not help 
it: And ſo is Roll. 254. Hall and Maſley. It it bad been ſaid, 
that the 245 l. ſhould be in Satisfaction of all Accounts, oz fo? 
the Money due, it had been well. Roll. 255. Burbidge and Kay- 
mond, pro co made it good. 


Judicium pro Defendente, 


Freeman and Barnard. 


Sſympfit, upon an Agreement fo2 the Delivery of fifteen 

Bags of new Pops, at 34s. per C. at a Dap certain, 

latd by Caday of mutual Pzomiſes : The Defendant pleads in 

Bar an Award, whereby the Plaintiff and Defendant were to 

give each other mutual Releaſes, and that the Defendant was 

always ready to have executed a Releaſe to the {Þlaintiff, &c. 
the Blaintiff demurs. 

Exception was taken to the Plea, fo2 that the Defendant 
doth not (ay be hath perfozmed his Part, but that he was always 
ready. 

How pro Defendente anſwered, that there ig a Difference be- 
tween an Award and an Accozd; the fazmer map be pleaded with 
out adual Perkozmance, but not the later. Dy. 75. b. Where a 
Time is [tmited by the Award, perhaps it is neceſſary to plead 
Pertmmance; but where no Time limited, then, if to be done 
upon Mequeſt, the Requeſt muſt pzecede, (o it ig ſufficient to ſay, 
alwaps ready. 45 E. 3. 16. 7 H. 4. 30, 31. 

— Holt 
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Holt Ch. J. Either it muſt be done in conventent Time, 02 Where tem. 
during Life, unleſs haſtned by Requeſt 3 if the latter, tis Cuff. “, 
cient to ſap ſemper paratus; but if the foxzmer, then you ought to won be 
plead a Tender. Antiently, (f Money was awarded, it was held 56. 
a good Plea without Pertozmance, becauſe the Party had a Re. 
medp koz the Money; but if to do a collateral Act, then twas 
held no Plea without Perfozmance, becauſe no Remedy; but 
now it is held, that a mutual SubmiMſon implies a mutual J20- 
mile (an Actton upon mutual Pꝛomiſes was not antiently found 
out). J have known AﬀMons upon (uch Arbitraments, and Rule 
of Cotirt good Evidence; if the Submiſſion be by Deed, the 
Award it ſelf is ſufficient fo2 a collateral Matter. There is a 
Difference between awarding a Sum of Money, 02 a Doſe in 
Datisfation, and the Awarding the Releaſe of an Action; the 
one raileth a new Duty, with a Remedy foz it, the other only 
Ozders a Method to diſcharge the Action, which the very Award 
would do, if ſo intended; but here muſt be ſomething moe, viz. 

a Releaſe befoze Action diſcharged. 3 | Roll. 259. 
De inclined pro Quer', but ſaid it is a frivolous Aﬀton, fo? the 
I ſhould have given oz tendered a Releaſe, and muſt an- 
wer Damages in another Action fo2 not dotng it, tho' he recover 
in this, Judgment was gtven pro Quer': 


Pennoyer and Brace. 


M Ountague moved fo2 a Superſedeas to ſtop an irregular Exe. Error by 
cution after a Writ of Erroz returned in Cam. Scacc. ("55 hate! 
The Caſe was, there were four Plaintiffs in Etro2 ; one of them oc. 
died pending the CUrit of Erro2; the Defendant in Erroz takes 
out Erecutton, (which ſets fozth, that one of them was dead) ad 
ſatisfaciend. the Damages recovered againſt them thzee, and the 
— Perſon deceaſed : And in this Caſe thzee Points were re⸗ 
olved. 
1. That by the Death of one of the Plaintiffs in Erroz, the 
Writ wag abated, and ſo is Yelv. 208. Spencer and Woodward 
| verſus The Counteſs of Rutland. But the Chief Juſtice ſaid, 
| what is ſaid in that Caſe of bzinging a scire Facias againſt the 
Executoz of him that's dead, is not Law. Nota, There is a 
Diverſity between the Death of a Plaintiff in Erroz and the 
14. Death of a Defendant in Etroz, koz where the Defendant dies 
it doth not alter the Judgment, which is only affirmetur vel re- 


verſctur (tho now Coſts are ſuperadded by the Statute) but 
where a ]latntiff dies, Judgment cannot be given accoming to 
the Crit. | | 
a 2. There needs no Scire Facias in this Caſe, foz the Diſtin⸗ g F. . 
p tion is, where any new Party "4 2 have Advantage ok, 4 — 
e 
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charged with Execution, there muſt be a Scire Lacias, elſe not, 

as appears by Mo. 367. lſham's Cale (which the Chtef Juſtice 

ſaid was ill repozted) Noy 150. 2 Inſt. 471. 21 HH. 7. 16. b. 

Carter 193. (tho the Chief Juſtice (atd, he did not know that 

Carter, no2 would allow that Repozt fo2 any Authozity), 
duperſedess. 3. This Execution is irregular, fo2 when once the Hands of 

the Court are tyd up by a CUrit of Erroz, it ought to appear 
how they are looſcd again; and to that End there ſhould be a 
Suggeſtion on the Roll, that one of the Plaintiffs is dead, with 
a Quia non dedicit, 02 Quia apparet Cur. ſuper Examinationem, 
c. and the Chief Juſtice ſaid, he muſt return to the Judges 
in Cam. Scacc. that one of the Plaintiffs in Erro2 is dead, 
and therefoze he doth not certify the Recozd; and this Caſe dif- 
fers from the Caſe of Hartop and Holt, antes = fo? there the 
UIrit of Erroz did not lic. Here a Superſedeas was granted to 
the Execution, quia improvide, &c. 


„S. . 663, | Prince and Moulton. 
+ Mod. 154. 


judgment ar. pe Plaintiff veclares, that 2 Julii, ſexto Regni Regis, 

— 26+ be was poſſeſſed of a Cloſe called the Meadow, and of 

Damages gi. another Cloſe called the Pingle, and that the Defendant 3 Au- 

ven chan puſti, anno ſexto pred. a certain TUater-mill dtd crect, and the 

vuger. Foundations thereof ulterius ſolito did extend, by Reaſon where- 
of the Plaintiff loſt the Ale and P2ofit of His (aid Cloſes, from 
the ſald 2d of July, ſexto. The Defendant pleaded Not guilty, 
and a Clerdfct was given at the Aſſizes at Cheſter foz the Plain⸗ 
tiff, and entire Damages aſſeſſed : And now it was moved in Ar- 
reſt of Judgment, that the Jury were inveigled to give Damages 
from the 2d of July, which was befoze the Mill but; the Jury 
indeed might have help'd it in their Cerdif, but now it is too late. 
Hob. 199. Harbin and Green. Mo. 887. S. C. 

Northy contra. One may loſe the whole Pear's Pꝛoſits by an 
overflowing in Þarveſt-thme. Paſch. 4 Regni Regis, Horner ver- 
ſus Bridges, Treſpaſs tali die, with a Continuando from a Day 
which was befo2e, pet held good; ſo in an Aﬀton fo2 Uozwds ſpo- 
ken at ſeveral Times ; if the Mozds ſpoken at one of the Times 
were not acktonable, but only in Aggravation ; it entire Da- 
mages given, they ſhall be intended only fo; what is afztonable ; 
-- Roll. 577. (5) Gotle and Pangnel, about aſligning over his 

rade. | 

Ward ad idem, cited Allen 22. Syms and Gregory. Hob. 282. 
Hunt and Lawring. 

Cheſhire ad idem, That if the Plaintiff could loſe the Aſe and 
PDꝛoſits of his Lands from the 2d of July, then Damages arc 
well given; if not then the Jurp could not conſider it. 


5 Sn 
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Dit Barth. Shower pro Defendente. As to the Caſe, Roll. 
577. the Fozbearing to exerciſe his Trade was held a good 
Conſideration; Continuando's indeed are rejeited when impoſti+ Continuinds 
ble 02 inconſiſtent, becauſe the Defendant is not bound to an: 
[wer the Continuando; the Caſe of Syms and Gregory is an- 
ſwered by that of Hambleton and Veer. 2 Saund. 169. if a Man 
bungs an Action in Michaelmas-Term fo2 CUoms ſpoken in No- 
vember, it might be ſaid there to be (mpoſſible, and help'd by In 
tendment, but always held ill. 

Holt Ch. J. here the Dap is not material, as in Trel⸗ 
paſs, &c. if you lay a Day tn the Declaration, which is really 
after the Action bzought and betoze the Trial, the Judge of Nili 
prius will ſtiffer you to give in Evidence any Day bekoze the 
Aition brought, but the Defendant may take Advantage of it in 
Arreſt of Judgment; but if you lay a Day, which is impoſſible, 
as the zoth of February, oz a Day which is not come at the 
Time of the Trial; there you may likewiſe give tn Evidence 
any Dap befoze the Action bzought, and there the Defendant ſhall 
never take Advantage of it in Arreſt of Judgment, becauſe the 
Court will intend, that the Plaintiff muſt have given in Evi⸗ 
dence a Time befoze the Trtal, elſe he could not have had a 
Clerdict, and the Fault in the Declaration is cured by the Ger 
dict. 

Jn the pzincipal Caſe, it is true, the Plaintiff might loſe the 
JPofits of the whole Pear by an overflowing in Harveſt-time ; 
but here is the Tloꝛd uſum, which is impoſſible, and pet the Jury 
might compute accozding to the Declaration. J cannot diſtin- 
guiſh it from the Cale of Harbin and Green. Hob. 189. 


Judicium Arreſtetur, * ©: Vide 
2 Mod. 154. 


ww 


Giles aud Hart. 


Ndebitatus Aſlumpſit, and a ſpecial Requeſt, with the Time 11debirarus - 
and Place laid in the Declaration. The Defendant pleads a — 
Tender of the Monep at a certain Day, and that the Plaintiff pra. wich 
refuſed it; and from that Time to this he hath been ready, and Tender arid 


now bungs it into Court, — 
The Plaintift demurred, and Northy ſald, the ſpecial Requeſt Luew. 227. 


ought to have been traverſed, but that was not regarded by the Aue 55; 
Court; but whether the Defendant was bound to Anſwer the 
Time between the Pꝛomiſe and the Tender, was the Queſtion, 

Sir Barth. Shower pro Defendente, Payment befoze the Acton 
brought is a good Bar, and may be either pleaded 02 given in 
Evidence ; now Tender and Refuſal, with an uncore priſt, is 
all one with Payment ; and it ſhal! not be intended, that he was 
in Laches befoze in the one Caſe moze than the other, they 
might have reply'd that — 1 the Tender they W 

2 olt 


* 
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Acceprance 
1s in Satil- 
tiftion, 


Termino Sancte I rinitatis. 

Hole Ch. J. The Acceptance of the Money it ſelf goes in 
Satisfaction of all; but here J think you ſhould (ay, that at all 
Times after the Pꝛomiſe pou were ready, & tali die tendzed, 
&c. fo2 you might have been in Laches bekoze. 

Rookby J. J think the Platntiff ought to ſet that koꝛth by 
his Replication; this Plea doth not go to bar the Plaintiff's 
Duty, but the Damages only. Ad journatur. 

But (per Mather) this Caſe was adjudged in this Term koz 


the Plaintiff, upon the Reaſon given by Holt Ch. J. He ſaid, 


Adminiſtca- 
tor pleads 

hve ſudg— 
ments, 'tiy 
mply'd, he 
has Allers 

above tour. 


King's Pa- 
tent, with 
Letters of 
Mart. 


Admiralry's 
Jurildiction, 


N a Pꝛomiſe were to pay Money on a particular Day, there a 
Tender with a touts temps priſt from that Time is good enough, 
but tis otherwile where the Money is to be pald upon Requeſt, 
fo? there might be Laches befoze the Tender, 


Alhton verſus Sherman & Ux". Polt. 


De Defendant being an Adminiftrato2 pleaded ſeveral 

Judgments in Bar: The Plaintiff replies as to every 

one of them (everally, and concludes to the Country. The De- 
fendant demurred. 

Carthue pro Quer', rely'd on the Caſe 1 Saund. 337. Hancock 
verſus Prowd, and 2 Saund. 48. Trethewy werſus Ackland, where 
the Replication is juſt as it is here; and the Court leem d now 
to inchne, that the Replication was good; fo2 the Chtef Juſticc 
ſald, where an Adminiſtrato? pleads five ſeveral Judgments, tis 
imply d, that he hath Aſſets above four, ſo if one of them fails, 
he is gone; and this is an anomalous Caſe out of the Ruleg of 
double Pleading. 


Rex verſus Brome. 


1 DE African Company had a Patent from the King, 

which contains Letters of Mart to take Pues; they ſet 
out Brome, who took a French Ship near St. James's Iſtand, and 
carried her into that Jſland, and there ſhe was condemned as 
Puze. Brome being (ued here in the Admiralty to make Satil- 
faction to the King fo2 the Malie, and after Sentence againſt 
him, and Appeal to the Oelegates, he now pzays a Prohibition, 
ſuggeſting, that the Ship was taken ſuper terram in partibus 
tranſmarinis ; but it was deny'd, fo2 per Holt, the Taking being 


at Sca, that gives the Admiralty a Jurisdiction, and the ſuble 


quent Converſion is to be coupled with it, are Sid. 320. Thomp- 
ſon verſus Smith, and 2 Saund. 255. Radley verſus Egglesteild ig 
a much ſtronger Caſe. 2 Roll. 157. Barns's Caſe, Palm. 96. S. C. 


1 At 


—— 
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At the Sitting for Niſi prius in Middleſex, coram 
Holt Ch. 7. 21 Junii, 1697. 


Sandwell verſus Sandwell. 


Sq for ſcandalous Words. Holt Ch. J. ſaid, where a CUit- Witneſs not 
4, neſs ſwears to a Batter, he is not to read a Paper foz % . 
Evidence, tho he may look upon it to refreſh his Memo; but d, “ 
if he (wears to CUlows, he map read it, if he ſwears he p2eſently 
committed it to TUriting, and that thoſe are the very Cops. 


A Condition to pay Money when a Pan is able, is to pay it Condition to 
pzelently, foz the Law ſuppoſeth every Ban ought to pay what poy incends 
he is able to pay, Vide ante 440. prelently, | 


There a Copyhold is in Fee, a Surrender may be fo2 1000 Copybold 
Pears, and tis very good if the Low will admit; but if he re. dess. 
fuſe, there is no Remedy but in Equity z and Equity will not 
compel the Low to admit upon fuch an unreaſonable Surrenyer, 
loꝛ the Executozs ſhould pay no Fine fo2 Admittance. 


Jerriſon's Caſe. 


Erriſon lived with Str Paul Jenkinfon as his Foot-Bop fo2 Poor's Sertle- 
three Years, without anp certain Retainer 02 CUages, then 2**** 
Sir Paul put him to a Barber to be taught to Shave, and he 
lived with the Barber in another JIariſh fo2 one Pear; and this 
Matter being ſpectallp returned in an Oper of Seſſions in the 
County of Derby. 

Hole Ch. J. The Service to Sir Paul ſenkinſon fo2 one 
Year, as his Foot-Boy, ſeems to be a good Settlement, tho he 
had no Wages; and tho not hired fo2 any certain Time, but at 
til and Pleaſure, Upon Stat. 1 Jac. 2 Notice was intended 
to be to a Perfon diſturbable, they cannot diſturb a Servant: 
But the Queſtion is upon the Cows in the late Statute (ik hf- 
red fo2 a Pear, ſuch Service, &c.) now ſuppoſe he ſerves fo2ty 
Oaps, is not that a Settlement, fo2 the Act refers to 13 Car. 2. 
but yet if it be ſo, then the Wlozds of the late Statute are to no 
Jaurpoſe, (a that Jam mo2e in doubt ſince the explanatozp Ac, 
than bekoꝛe. 

ut per Cur', his Living with the Barber makes no Settle⸗ 
ment, fo2 he was there only fo2 his Education, and was not un⸗ 
der any Obligatton to ſerve the Barber, | 

il 
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Conſtable. 
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At the Sitting for Niſi prius in Guildhall, London, 
coram Holt Ch. J. 22 Juni, 1697. 


Lambert verſus Cameret. 


Ju Aﬀtton was brought in B. K. in the Name of Cameret g. 

gainſt Lambert, and Clerdict and Judgment fo2 the Plain⸗ 
tiff in that Aion; now Lambert bzings a CTIrit of Erro; coram 
vobis, and aſſigns Ertroz in Fact, that C. died befoze the Trial 
of that Jſſue, viz. tali die, &c. The Defendant in Erro2 per 
A. B. Attornat. ſuum ſaith, that he was alive, & adtunc in plena 
vita exiſtit & hoc petit quod inquiratur per patriam. And now 
the Plaintiſf in Erro2 gives in Evidence, that the Defendant 
being a Seaman died (ſeveral Years ago bekoze the Action bzought, 

Holt Ch. J. Cis bungling Pleading, that the Defendant 
comes by his Attozney, it ſhould be (come ſemble) that the At- 
toznep pro (Magiſtro ſuo dicit). But here you are eſtopped to 
give in Evidence the ]Þlatntifis Death bekoze the p2incipal 
Action bꝛought, fo2 then by your JÞlea you admitted him to be 
altve. | 

Sir Barth. Shower pro Quer. TTle are indeed eſtopped to 
plead, that he died befoze the Action bought; but ſure we may 
give tt in Evidence to the Jury, fo2 if he were dead bekoze the 
Adton, he muſt needs be dead befoze the Trial. 

Holt Ch. J. contra, Pou are eſtopped in Evidence; and he 
cited a Caſe where Tenant in Tail had acknowledged a Judg- 
ment 02 Recogntzance, and died; upon a Scire Facias againſt his 
{cir and Tertenant, the Shertff return'd a Scire Feci, and there 
was Judgment by Default : And in Ejeckment it was ruled, that 
the Jſſue in Tail could not give in Evidence, that the Conuſoz 
was only Tenant in Tall, becauſe he might have pleaded it to 
the Scire Facias. But here the Defendant in Crroz, ſaying, & 
adhuc in plena vita exiſtit & hoc, &c. ſcems to have let the 
Plaintiff looſe from the Eſtoppel, whereas tf he had (ald abſq; 
hoc, that he died between the Acton b2ought and the Trial, he 
had hamper d him. 

Do the Evidence was admitted and left to the Jury. 


In B. R. 


RES Holt Ch. J. A Conſtable is an Officer but fo2 his own 
particular (ill; and tho he may execute Warrants in any 
other Part of the County (as any other Perſon may) yet he is not 
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compellable to vo it, tho the contrary is pꝛactilcd in London 8 
Cuſtom. 


Holt Ch. J. An Iadebitatus Aſſumpſit bath been carried too Where tode- 
far. There was one befoze me fo2 Money recelved to the 1Ilain- 2 — 
till 's Ale; and it appeared it was upon a Bond, and the lain. oc . 
tiff _ ſuggeſt the Contrat was uſurious, but J would not 
allow it. 


here, upon a Reckoning, a Man receives moze Money Not for « 
from me than he ought, an Indebitatus will tte ; nay, it hath p2e- babe, Dub 
vail'd further, where Ponep was paid foz Fees which were not Bond, Ne. 
juſtly due (tho it is hard to maintain that) but where there ts a 
Bargain, tho a Cozrupt one; oz where one ſells Goods that 
were not his Dwn, J will never allow an Indebitatus. 


CUhere one deviſed a Leaſe fo: Years to A. fo? Life, Remain- 2 0 
der to the Heirs of the Bony of A. Jt was lately adjudged in 1 135. 4 
the Houſe of Lozds (in the Caſe of one Potter) that after the be Heirs of 
Death of A. his eldeſt Son ſhould take it by Purchaſe. Quod he, leg in 
mirum, The Jufozmation of Pz. Webb of the Inner-Temple. A.'s ede 


Soo is a Pure 
chaſor. 


Rex verſus Harris (one of the Lord Mountague's 
Witneſſes.) 


| Olt Ch. J. Sir Sam. Aſtry tells me, there never wag a No judg- 
CUrit to the Sheriff to take any Pan up that was at large, *" of F.. 
and to put bim in the Pillozpz therefoze, J think, we cannot 0 
give any ſuch Judgment (in the Abſence of the Party) which can- Abſcnce 
not be executed. It he be in Court we deliver him to the Mars 
ſhall, and an Entry is on the Roll, that the Yarſhal do Execu⸗ 
tion periculo incumbente. And if we were to ſend him into So- Wir of ac. 
merſetſhire, there is to be a Writ of AMftance to the Sheriff; but e e, 
if he came from Newgate hither, then if he be remanded, there y..y (os 
goes indeed a Crit to the Sheriff, but then conſtat de Perſona, bother 
There was the Caſe of one Read, who was convited of Perju. 
ry upon the Teſtimony of thzee UWitneſſes, and afterwards thoſe 
thꝛiee CUttneſſes were convictcd of Perjurp fo? conviiting of him, 
and pet Read could not be relfeved but by the King's Pardon. 
Sir William Williams. Could this Man ſap any Thing if he 
were here, 02 ſhould he be asked what he had to ſay. In my 
own Caſe, J was ſent koz indeed when the Court was to give 
Judgment againſt me; they did not ask me what J had to 
lay, but fined me 100001. there was no Committitur indeed 
(which was a ſpecial Favour, fo2 which Complaſnt wag made to 
the King) and a pzivate Capias ex officio was made out again(t 
me, tho' there was no Committitur, and ſo there might be Judg- 


ment here, 


= 


Holt 
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I'tohibltion, 


Fentence, or 


Joe Prohi- 


Holt Ch. J. J never knew a Judgment fo2 a cozpozal Pu— 
niſhment, unleſs the Party were p2eſent, except the Caſe of one 
M2s. Buckridge, which was irregular. 

ou may outlaw him by next Term, foz in criminal Yatterg 
there is but one Capias befoze the Exigent. 


Chicken and Dickſon. 


Olt Ch. 7. Foz ſuſng out of the Dioceſe, it pou admit the 
Jurisdi#ion, you ſhall not have Þ2ohibitton after Sen 
tence. So if it appear upon all the Pꝛoceedings in the Eccle. 
ſiaſtical Court, that the whole was of Cccleſiaſtical Conuſance, 
a ]Nohibttton lieth not after Sentence; but if a Cuſtom was 
pleaded there, a Pꝛohlbition map well lie after Sentence. Vide 
infra. 

Nota. here ſeveral join in a Suggeſtion, there may be one 
joint Pꝛohlbition, but they muſt declare ſeverally, 


Per Holt Ch. J. On Affidavit of Extoztion, tho the Courſe 
be to take a Recogntzance to anſwer Interrogatones; yet in 
Caſes of great Dppzeſſion, the Court may commit the arty, 
and he muſt anſwer in Vinculis. 


Browne's Caſe. 


MO Juſtices of the Peace in Northamptonſhire make an 
Ower upon him as Father of a Baſtary-Chtld, he ap⸗ 
peals to the next Seſſions (ave one. Holt Ch. J. firſt (aid, that 
the Appeal ought to be to the nert Seſſions ; but it being laid, 
that he had no Notice till after nert Selllon: Holt inclined, that 
the Appeal might lie to the next Sefſion after Notice. CUUhers- 
ſoever it doth appear, that there might be an intervening Seflion 
by Law, it licth upon the Party to p2ove that he had not Notice 
till after the next Seſſion ;' nay, it leemeth it (ould appear ſo in 
the Over of Seſſion. | 
Note. The Juſtices cannot Ozder a Sum fo2 putting out the 


Child an Appzenticc. 
Both the Oꝛders were quached. 
Cibbons's Caſe. 


F a 19oh(bitlon be granted befoze Sentence in the Spirittral 
Court, and not delivered till after Sentence, the Hatter be- 

ing of Eccleſiaſtical Conuſance, the Court will grant a — 
5 | | tation, 
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tation, fo2 it is a Rohibition after Scutence. EE 2 
ante 1, &c. | 


By Information of Mr. Mather. 


] F an Daiginal be filed againſt a Feme Sole, and befoze Return 013gins! vee- 
thereof (he marries, you may declare againſt her without . , 
taking Notice of her Pusband, fo} her Tntcrmarriage is no . — e 
batement of the TUrit in facto per Holt Ch. J. but makes it on- b. cas. 
[y abateable, So if an Attomep bzings au action in the lame Simite 

of J. S. who is dead, the Dekendant ought to plead hi Depth 
in Abatement; e'ſe if Judgment be given againſt him, he that 


never aſſign fo? Crro2 that J. S. was dead befoze the Celle of the 
O2tginal. | 


Aſhton verſus Sherman. Ante 444. 


Cbt upon a Bond againſt the Defendant as Adminiſtratrir ; Pleading of 
The Defendant plcays five ſeveral Judgments in Bar, — 
and that ſhe had not Aſſets ultra. The Plaintiff replies, quoad ©, 


Conteſſion of 


the firſt Judgment, pracludi non, fo2 that that Judgment was Aus eo 
ſatisfied and kept on Foot by Fraud: And ſo makes ſpecial Re- , 
plications to the other Four, and concludes ſpecially, with a 
Quoad to cvety one. The Oefendant demurg. | 

It was objcitcd, that the Replication was double, becauſe it 
contains five diſtince Matters, whereas it had been ſaffictent to 


1 avoid any one of the Judgments to intitle the Plaintiff to his 
Y Action. ed non allocatuy, fo2 it is the ſureſt TUay to anſwer 
= every particular; fo2 tho' the Replication to one be falſe, yet ik 
ni 1 it be good fo2 any of the reſt, the Plaintiff chall recover, fo? the 
it Dekendant ſhall not take Advantage of her own CUrong, 
b- 2, The Plaintiff to cvery Replication concludes with a 
I" Quoad, whercas there ought to be but one Concluſon to all: 
ce Sed non allocatur, fo; it is better thus. Vide 1 Saund, 237. 
in Hancock verſus Prowd, and 2 Saund. 49. Trethewy verſus Ack- 
land. 
he X 
Shore verſus Meddilon. Poſt. ,  . 
1055 upon the Stat. 9 Eliz. fo2 not appearing as a Tit neſs, 1 D be for 
being ſerved with a Subperna, whereby the Plaintiff was not P.. 
Nonſuit. Judgment here foz the Plaintiff, and whether he ould „. prone 
ral have Coſls, was the Queſtton; and reſolved, that he ought to ven, 
be- 


have his Coſts, fo2 where a Statute gives a Sum certain to the 
ut- M m m Party 
on, 


Termino Sancte Trinitatis. 
Party grieved, there he ſhall recover Coſts; otherwiſe of a com 
mon Inkozmer. 1 Roll. 574. 


Note Note. In this Caſe the JIlaintiff may declare (o; 10 J. Debt, 
and likewiſe ſuch Damages as the Court ſhall give. 


Subornation Per Holt Ch. J. A Man cannot be guilty of Suboznatlan of 


can c b- fans Perjury, unleſs Perjury be actually committed; but J have 


jury. known one let in the Pilloꝛp fo2 endeavouring to (ubozn, it being 
a great Offence, Vide 2 Show. 1, 2. 

Aſl.ule lid And by him, It in an Jnfozmation, the Allault be lald in the 

"4. Partfh of A. and pzoved in the Pariſh of B. in the ſame County, 


od in B. 
el de it ſuffceth, tor the Venue is not material. 


ſame County, 


my 


Alt Guildhall, 15 May, 1697. Per Mather. 
Garbrand verſus Allen. 


Feme Covert I F a Feme Covert purchaſe Lands without the Conſent of her 
* wusband, he map have Trover fo2 the Money; but if the 
1iu>;as buys Land 02 any Thing elſe purſuant to an Authozity given by 
may have him, he cannot avold it afterwards, tho' he might countermand 
- 10 it befoze. Vut if ſhe buy Meceſſaries fo2 Her (elf, (Houſe, and 
contra of Family, tho' without her wusbands Pubvitpy, pet he Call be 
Neceſſoties. hound, becauſe by Pieſumption of Law che underſtands as well 


how to purchaſe them as her Pugband doth, | 
Curteis verſus Bridges. 


Sexmeny FF the Maſter of one Ship takes a Servant that belongs to 
Wages. the Maſter of another Ship, whatſoever CUages he receives 
from the Ring upon his Account, ſhall be to the CIſe of his fir 


+. „%%, Maſter, being acquired by the Labour and Tnduſtry of his Ser- 


bant. ; 


S_— 


Boulton werſus Hille(den. 


Merchant's Fa Merchant's Apprentice dzaws a Bill, (as, 1 do Promiſe to 
—_— pay ſuch a Sum for my Maſter) to charge the Maſter with 
and charges this Note, there ought to be either an Autho2ity pꝛecenent oz a 
the Maſtcr. Conſent (ubſequent, oz that the Maſter had intruſted him with 

his Affairs; otherwiſe the aſter all not be chargeable by Action 


with the Note of his Servant. 
4 Northy, 


—_— 
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Northy. It a Servant uſually bups Goods foz his Batter, 
and be pays fo2 them, he ſhall be chargeable fo2 all Things of 
the like Mature that the Servant buys, tho' they never came to 
his Ale: But if he had never any Authozity, tho' he buys in his 
Name, he ſhall not be liable. 

Holt Ch. J. J remember the Caſe of Sir Robert Wiſeman, M. ger cher. 
who allow'd his Servant ſo much per CUeek to furniſh his Houſe 5.0, 0, 
with Ciituals and other Meceſſaries, and every Saturdap Night .d by 
an Account was made of the Erpence of the een, and Allow. want. 
ance foz the ſame, and no Authozity given to the Servant to run 
on Scoze with any one; pet it was held, that the Maſter was 
chargeable with all Debts contraced by the Servant foz Things 
uſually bought, fox none ought to receive ]Iejudice by the Ser- 
vant of another; eſpectally ſince they were not conuſant of the 
particular Agreement between the Paſter and Servant, 


Die Mercurii poſt. Term. Paſchæ. 
At Guildhall, Lond'. (Per Mather.) po To 


alche. 


FF a CUidow, aftcr the Death of her Pusband, leile his Goods 4 — 
without taking Letters of Adminiſtration, altho the alter 1, , 
watds diſpoſe of them by Till, oz otherwiſe, pet he that takes Goods (ns 
out Letters of Adminiſtration to the Pusband, may bztng Trover — 
fo2 theſe Goods ; fog, irs 

An Adminiſtratoz map have Trover fo Goods taken after the Ad ini 
Death of the Inteſtate, and befoze Avminiſtration committed; T. res, be. 
and altho' he declares of Goods taken out of his own Poſſeſ- 
ſion, whereas they were taken befoze he was Adminiſtratoz, pet 
lt is good enough, foz the Adminiſtration ſhall have Relation to 
the Death of the Inteſtate; per Holt Ch. J. tho' he thought tt 
a hard Caſe. 


Jf a kozeign Bill be dzawn upon an Engliſh Merchant, pap- Foreign Biull 
able at ſo many Days Sight, tho the Days incur without any gde.“ 
Notice given to the Party on whom it is dzawn; yet that Bill. x 
actoding to the Cuitom of Merchants, map be pꝛateſted, and 
thereby Recourſe had to the firſt Dzawer fo2 the Money, which 
Holt Ch. J. thought unreaſonable, becauce the Dꝛawer ought not 
to lie at the Mercy of him that hath the Bill, &c. 

Per Shower. Ik a Bill be dzawn fo2 like Ualue received, and 
this is pꝛoteſted, an ludebitatus Aſſumpſit lies agatnſt the Dzawer. 


M m m 2 Perit 


= — — 
— —ꝗm— —— ͥ —ũ—ñ̈—ä — — — 


2 


*— 
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Bill accepted 
by Iadot le- 
ment. 


Twoli. Fa's 
delivered to 
the Sheriff 
the ſame 


Day. 


Ante 


Sale to the 
Plaintift, 


Where a Fi. 
Fa. executed 
may be re- 
turn'd nulla 
bons. 


— 


— —ẽ—ĩ —L—. — — 


Petit verſus Benſon. 


Vill was dꝛawn upon the Defendant, who accepts it by Jn. 
dozlement in this Manner (J do accept this Vill to be 
patd, half in Money and half in Bills); And the Question was, 
whether there could be a Qualification of an Acceptance; foz it 
was alledged, that his CUriting upon the Bill was ſufficient to 
charge him with the whole Sum: But twas p2oved by divers 
Merchants, that the Cuſtom among them was quite otherwiſe, 
and that there might be a Qualification of an Acceptance, foz he 
that may refuſe the Bill totally, may accept it in Part: But he 
to whom the Bill ts due map refuſe ſuch Acceptance, and p2oteft 
it lo as to charge the firſt Dꝛawer; and tho' there de an Accep- 
tance, pet after that he hath the lame Liberty of Charging the 
firſt Dzawer, as he befoze had. 


Jn Trover it appear'd, that the Jlaintiff and Defendant had 
each of them a Judgment againſt J. S. the Defendant takes out 
a Fieri Facias, and delivers it into the Sheriffs Office, but pays 
no Fees fo? the ſame; ſublequent to this on the lame Day, the 
Plaintiff takes out a Fi. Fa. and delivers ft to the Sheriff, who 
crecutes it, and makes a Bill of Sale of the Goods taken in 
Execution, and delivers them to the Plaintiff, The Defendant 
takes them out of his ]Poſſeſſon per quod, &c. 

Jt was argued, that the Defendant hath a good Title to them, 
ko; (ſince the Statute of Frauds, Goods are bound by the Deli- 
very of the Crit, But Hole Ch. J. doubted thereof, becauſe 
both CUrits were delivered on the ſame Day, ſo that (the Law 
allowing no Fraction of a Day) the Eleckton map be in the She⸗ 
riff to exetute which he pleaſed, this he thought a Point wozthp 
of Conſideration, and ozdered the Council to make a Caſe of it. 

Jt wag holden in this Caſe, that upon a Fi. Fa. Goods map be 
ſold to the Plaintiff, who ſues out the CUrit, tho not atually de- 
livered to him, 1 

2. Ik a Sheriff erecutes a Fi. Fa. he may afterwardg return 
nulla bona, upon Appearance of a CUrit of Pꝛerogative ſubſe- 
quent, 02 upon better Inkozmation, that the Oekendant had no 
Moperty in the Goods taken, 


— 
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Ar the Sitting in Middleſex, 25 Junii 1697. coram 
Holt Ch. J. 


Park verſus Fiteild. 


rt 
I OE Plaintiff is an Inherkteix, and the Detendant her tel. Treſpaſs by 
ſee kor Pears; the Action is Treſpa's fd2 Cutting down e 
Trees, being excepted in the Leaſe; but upon Evidence it ap. %, 
pears, that (ome of them were cut in the Life of the Plaintiff's 1, . 
late Þugband. | 4.9 x upd 
Holt Ch. J. The Plaintiff's Busband having Tſe was in 11v4b4©0, 
titled to be Tenant by the Curteſy, and therefoze foz ſo many as 
were cut down in his Time, he being Tenant koz Life, the Action 
doth not lie, but if he had had no Child, the Action would ſur- 
vive to the like. 
Nota. The Trees being excepted, &c. tho' thep became Do- 
tards during the Leaſe, pet that cannot diveſt the Pꝛoperty of the 
Leſſoz, Per Holt. | 


Bell and Clarke. 


Dellvety of a Declaration in Cjectment is a ſufficient Entry nen, 
fo) Recovery of meſne Profits, becauſe the Party is e. K 


A 


topped by the Uerdict, but it is not an Evition in Law, ſo as to 6 , 
be given in Evidence to bar a Demand fo2 Rent. wot an Evi 


Meggot and Watſon. 


Rover by the Aſignee of Commiſſioners of Bankrupt a Trover by 
gainſt the Dcefeitdant, who pzetends to have ſeiz'd the "80ers © 
Goods fo? Rent. ners Of Bark- 
Note. The Commiſſion muſt be ſhew'd, and the AMgnee muſt vc 
prove an Act of Bankruptcy as well as the Aſſignment by the 
Commiſlioners; and prima facie it ſhall be intended, that the 
ANgnument was executed at the Time it bears date (which is but 
two Days befoze the Action bzought) the TUitneſſes not remem⸗ 
bzing the pꝛecile Dap; but it appearing that the Date was raſed, 
Hole ſaid he expected better ÞPzoof, and then another (Witneſs 
ſwoze to the pzeciſe Day. 


DE 
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Gray verſas Tench & al. (Per Mather.) 


Fuit for « Uit was in the Eccleſiaſtical Court fo2 Pꝛobate of a All, 
l whereof the Defendants were named Executozs ; and 
and Mand - Plaintiſf, as next of Kin, was cited there, to ſhew Cauſe 


mus to grant 


10 why the Will ſhould not be allowed, but he did not appear 
Admioi'» and was in Contempt there, but afterwards by his Council ob 
of Kio, anda tatN'D a Mandamus from this Court to grant Adminiſtration to 
- +46 him upon a Suggeſtion, that he was next of Kin, and that the 
Rent Eccleſiaſtical Court ought not to grant Adminiſtratton to any 

other. But now upon Motton, a Superſedeas was granted to 

the Mandamus, becaule they of the Eccleſiaſtical Court are the 

p2oper Judges, whether a TClill 02 no ul, and howſocver they 

determine, it is concluſive at Law; fog if an Erecutoz bing an 

Action, and the Defendant pleads, that he is not Erecutoz, the 

Pꝛobate of the Till is good Evidence at the Trial, that he ts 

Where ſuch Exetutoz. Per Curiam, I the Cccleflaſtical Court grant Admi- 

ee nfſtration to one that is moze remote, and refuſe him that fs 

ET neareſt of Kin: Upon Suggeſtion of this Matter a Mandamus 

is grantoble z but in the puncipal Caſe it doth not appear, that 

ever the Plaintiff requeſted it, but rather withſtood the Pꝛoceſs 

of that Court to a Contempt, which if this Court had been ttu⸗ 
ly infozm'd of, the Mandamus would not have been granted. 


3 Wood- 


— A. 4 
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Woodver verſus Greihans. | 


Feme Sole obtain'd Judgment, and afterwards married ewe 
with the now Defendant, and then they bang a Scire Fa- J % en 
cias and have an Award of Execution upon that Judgment: The — — 
Aike dies, and the Husbann after the Pear ſues out another | as both 
Scire Facias againſt the now Platntiff, and hath Execution award. 1. % 14 
ed: The now Plaintiff bungs Erroz in adjudicatione bxccutio- cucion is +- 
ais, ppetending, that by the Death of the Cite the Husband had 5. be 
no Right to have Errcution, cſpecially after the Year lapled „Het che Year 
And it was argued by Shower, that the Pꝛiopertp of this Debt ese ſecond 
was not altered by the Award of Executton upon the Juogment, .. #*: 
ko: Debt till lies upon the firſt Judgment. 2 Leon. 14. And cn +worded, 
ſo Erro2 lies till upon the firſt Judgment. 2. d cite Facias % 1-bt 1» 
doth not give a new Right, but only intitles one by the Statute Lin. 

of Weltm. 2. to that which befoze he had (oſt by Lapſe. 

Hall contra. All Debts are given to the [»ugband, if reco- 

vcred during the Coverture. A Scire Facias is an Action, fo} A Scice Facizs 
Relcaſe of all Aﬀtons is a Bar of a Scire Facias, whtth is given ©» Ade, 
by the Statute in Licu of a new Dyiginal, and therefoze Jubg- 
ment upon the <cire Facias ſhall have the lame Effect as upon a 
new Doiginal ; and of that Opinion was the Court, foz (per Holt 
Ch. J.) as tn the Caſe of Obryan and Ram, ante ea The pul- 
band, who was not Party to the oxininal Judgment, yet, being 
made Party by the Scire Facias agatnſt him and his TUife, be- 
came chargeable: So here, being joined with her in the Scire Fa- 
cias, the Debt is attach d in him jotntly with his Cite, ſo that 
tho' the Award of Execution doth not alter the Mature of the 


Debt, pet it alters the Property. Sed Adjourn. 


Tontord werſus 


Adgment was obtain'd in this Court againſt the Defendant, 1% in che 
who thercupon bzings Erro in the Exchequer Chamber, and 2 — 
puts in Bail to anſwer the meſne Profits and all Damages te 
Defendant in Erroz map (uſtatu, in Cale the Judgment be affirm: 
ed, pending which the Plaintiff in the oziginal Action bzings Trel- 
paſs againſt the Defendant fo2 the meine JNofits ; and now it 
was moved by Cheſhire, that the Plaintiff hath no Citle to this 
Action, pending the CUrtt of Erroz, fo2 by this Means the Defen- 
dant may be doubly charged; and ſhould the Plaintiff get Fudg: 
ment in Treſpaſs befoze the CUrit of Erro2 be determined, we 
have no Remedy in Caſe the Judgment be reverſed) fox the Da- 
mages recovered againſt us in Treſpaſs : But it was anſwer'd 
by thiee Judges Holt abſent) that this CTlrit of Erro2 in — 

ins 
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Erchequer-Chamber is no Superſedeas of the Judgment, as jt 
would be in this Court upon a Judgment fn . B. And we 
think he may as well have this Acton fo? the meſne Pꝛofits, ag 
Debt upon the Judgment, notwithſtanding the CUrit of Erroz; 
and there is no Jnconventence to the Party thereby, fon the Da- 
mages upon the Treſpaſs arc a good Bar to the [Ilaintiff in any 
Action brought (oz them, after the Affirmance of rhe Judgment; 
wheretoze this Aition muſt p2ocecd. 


Selsby and Ruſſel. 


Debt lies not Ebt upon a Bond fo2 Perfozmance of an Award : The De. 

——8 fendant pleads no Award made; the Plaintiff replies, and 

Award not (ets forth the Award in hac verba. 1. That all Suits in Law 

nal. and Equity between the Parties ſhould ceaſe. 2. That the Oc 
fendant ſhould pap 5 l. to the Plaintiff. 3. That if the Plain, 
tiff did upon Account pꝛove certain Articles againſt the DVeefen- 
vant, that then he ſhould pay ſo much as the Plaintiff was 
damnified thereby. 4. That if the Platntif make out upon 
Oath befoze a Judge any Disburiements laid out koz the Defen- 
nant, that the Dekfendant ſhould pay them ltkew!fe, but in Cake 
the Plaintiff do not prove theſe Matters within a certain Time 
limited, then thep Award general Releaſes. 

The Defendant makes an ill Rejoinder and now takes Excep⸗ 
tion to the Award, that it is void, not being final, becauſe. it re. 
fers to a future Examination of that, which the Arbitratozs ſhould 
have determined. 

Holt Ch. J. It will be @ difficult Matter to mak? this 9. 
ward good, fo2 the Arbitratozs have not purſued their Authozity, 
having not made an End of all Matters in Difference, foz they 
cannot do any future Aa, unleſs it be by referring the Matters in 
Difference to a Maſter of a Court to tax Coſts, &c. 


Sed adjournatur. 


c. 5 Mod. Rex. verſus Thorp & al. 


221, 


. N Jnfoumation was bzought againſt the Dekendant foz Con- 

tor conſpi- ſpiring and Endeavouring to take one Edward Mitchel, 

e ile ON Inkant under the Age of eighteen, and to marty him ta one 

Heic, & Cornelia Holton, a Moman of ul Fame and no Fo2tune; and 
that purſuant thereto he did (tali die & anno) perſuade him to 
hate his Father, to leave his School, and to dzink Strong-(Ua- 
ters, thereby making him Hunk, and then b2ought the (ald Cor⸗ 
nelia Holton into his Company, and compeſied him to marry 
her: Upon Not gutity pleaded, the Jury find him Mot gutlity, as 
to the Compulſion, but guilty as to oll the reſt. Wow, 


4 F 


— 
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Jt was moved in Arreſt of Judgment, that an Infonnation 
lies not in this Cale: It the Jnfant were under fourteen, be 
might diſſent, and ſo not bound by the Marriage; if above four- 
teen, then he is of Age to contract Matrimonp; and as it is no 
Crime in him to marry, ſo it is no Crime to perſwade him to 
marry, fo2 where there is no Puncipal there can be no Acceſſary. 
No? is there any Wrong to the Father, foz he hath not the Cu- 
ſtody of his Heir till twenty-one by the Law of Nature, fo2 
then an alicn Father would have it, being as much a natural Fa- 
ther as he that is a Subject bozn, ſed Vide Inſt. 84. b. that the 
Iſſue (hall be in Tard in that Cale fo the Lands of his Mother: 
And if the Law of Mature gave the Father the Cuſtody of his 
Þeir, then our Law which gives the Father a Remedy by Action 
foz taking away his Heir, would give him the ſame Remedy, if 
any of his Childzen were taken from him (they being as much his 
by Nature as his Þcir apporent) but that he cannot have, ko: 
the CUrit ſaps, quare filium & hæred. rapuit. The Common 
Law takes moze Notice of the Relation between Maſter and 
Servant, than it doth of that between Father and Son, fo2 if 
the Servant kills his Baſter, it is Petit Treaſon, but not ſo if 
the Son kills his Father. Beſides, it doth not appear in the 
Inkozmatton, that the Son is dilparaged by this Marriage, oz 
that he is Heir apparent. If the Low had diſparaged the Heir, 
no Aﬀion lies againſt him, much lels againſt a Stranger, 3 Cro. 
55. Gray verſus Jefferys (1 Leon. pl. 63. S. C.) The Father can- 
not bung an Attion fo; Beating his Son, whereby he was diſpa- 
raged in Marriage. And if he cannot bzing an Aion, an In- 


fozmation will not lie: And this Caſe differs from the Gafe-of 


N 


Twiſleton. Sid. 387. and that of Deſigny, Raymond 474. fog 
there is no Fozce found in this Caſe, as there was in thoſe 
Caſes. 

Serjeant Darnel contra. An Jnfo2mation lies againſt a Cheat. 
Ven. 234. Rex verſus Thody, Raſtal 263. 27 Aſſ. pl. 73. And this 
Cxime is of the ſame Nature. The Father hath the Cuſtody of 

bis peir till twenty-one, fo2 the Guardian in Chiyalry ſhall have 
the Land till that Time, but if the Father be living, he ſhall not 
have the Body, which pzoves that it belongs to the Father; nay, 
had the Father been Guardian, pet he ſhall have the Cuſtody as 
Father, and not as Guardian. Guardians may puniſh any Per⸗ 
ſon who medled with the Jnfant, Regiſter 163. and ik it be an 
Offence againſt a Guardian, ſure it will be ſo againſt a Father. 

Holt Ch. J. The Nonage of the Inkant to avoid the Con- 
tract, will not excuſe the Defendant but aggravates his Crime, 
Beſides, this Jnfozmatiun is not bzought fo2 the Injurp done to 
the Inkant, but fo2 that done to the Father, fo? he is to have the 
Cuſtody of the eldeſt Son; and the Keaſon is, becauſe the Com- 
mon Law gives him the Eſtate, and makes no P2oviſion fox 


7 pounger 
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Exceptions, 


younger Chtldzen : And therefoze tis fitting the Father ſhould 
have the Care of him to ſee him well pzovided fo2: Now, if the 
Common Law excludes the Guardian from the Cuſtody of the 
Vodpy during the Life of the Father, ſure it will erclude alt 
Strangers from having any Ching to do with him, eſpecially in 
ſuch a Manner as this. Jt ts a great Crime and wozthy to be 
puniſhed, aud ſhall be ſo, if we can any CUay come at it. There. 
foze adjournatur. 


Shore verſus Muddiſon. Ante 449. 


3 Exceptions were moved: 1. That tis ſaid in the Sta⸗ 

tute, that the Party being let ved ſhall appcar, &c. in any 
Cauſe depending in any of his Majeſtys Courts; and tis not 
Qew'd that any Cauſe was here depending. 2. Tis not averr'd, 
that the Defendant could teſtify any Thing. 3. The Action 18 
bzought only lo; 101. whereas the Statute gives 101. and ſuffi, 
cicut Recompence, which is not ſhewn to be ſatisfied, 

It was onſwered by Parker to the firſt, that a Cauſe cannot 
be otherwiſe in Court than as it is depending, therekoze that 
was imply'd, 2. CUe need not ſhew what the Party could teſti- 
fy, fo2 if we could do that, there would be no Occaſion foz his 
Teſtimony. 3. The Afton may be bought either Map. 3 Cro. 
130. Sed Adjournatur. 


Ji Le, 3 V 5x6. „ee Sutton verſus Moody. 


Dr 3 4» 4. 


A hes Po- 
rey in 
Things Fere 
Netuiz kill'd 
in his own 
(ound. 


e. e BY. 


Reſpaſs foz Breaking his Cloſe, Entring his Narren and 

his TTood, and that in the (aid Cloſe the Defendant did 

Punt and Kill ſeveral of his Contes. Upon Non Cul. pleaded, 
and Uerdit# pro Quer', Jt was moved in Arreſt of Judgment, 
that the Plaintiff hath no Pꝛoper ty in Conies in a Cloſe, but on- 
ly in Clarren, which is the moſt pzoper Place fo2 ſuch Creatures, 
and in Fitz. Nat. Br. 86, 87, There are two diſtint TUrits fo 
Contes killd in a Warren and thoſe kill'd in a Cloſe : But it 
was adjudg'd good enough, fo2 a Man by having a Narren hath 
not a greater Pꝛoperty in the Conics than he that bath them in a 
Cloſe; fo2 ſo long as they remain there, the Owner of the 
Soll hath a poſſeſſozy ]P2operty, and he may well call them ſuos. 
In this Caſe were cited Vent. 122. Pollexfen and Aſhford werſu: 


Criſpin, Raſtal 490. b. Regiſter 93. Thelwall's Digeſt, &c. 196. 
26 H. 6. 59. b. | 


3 Tur- 
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Turbervil verſus Stamp. 1 Salk. 13. 


DE Plaintift declares upon the general Cuſtom of the Cc for ne- 

Realm, that every one ought to keep his Fire ſo as no fee 
Damage may enſue by it to his Neighbour, then ſctg fozth, in his Cloce. 
that he was poſſeſſed of a Cloſe of Heath adjacent to one of the 
Defendants, and that the Defendant ſuch a Day did ſet Fire of 
the Heath in his own Cloſe & tam improvide cuſtodivit ignem | 
ſuum, as that it burnt the Þeath in the Plaintiff's Cloſe, ad 
dam', &c. Upon Not guilty pleaded, there is a Gerdict fo2 the 
Plaintiff : And now moved by Serjeant Gold in Arreſt of Jubg- 
ment, that the Aﬀton would not lie, fo2 tho every one is obliged 
to take Care of his Fire made in his Houſe, pet he is not ſo in a 
Field, the firſt is per Negligentiam, this per Infortunium, 2 H, 
4- 24. Jn the one the Maſter ſhall be liable fog the Default of 
his Servant, in the other not. Jf a Bonefire be made, which 
by Accident burns down the Houſe of another, they who made it 
are not anſweroble; and it was compared to the Caſe of an Hoſt- 
ler, who is liable by Law to indemnikp his Gueſt from all Da- 
mage that may happen to them during their Reſidence in his 
Þouſe, fo2 then they arc within his Power and Jurtsditton, pet 
fo? their Effects in the Field he is not. | 

Northy contra. This Action well lies, Old. Entr. 218. An 
Action was bzought, that the Defendant tam negligenter Cuſto- 
divit ignem ſuum in a and allow d good, fo fo? the ſetting 
a Faggot-Stack on Fire, whereby Damage enſues. 
- Hole Ch. J. The Faggot-Stack is Part of a Pan's Houſe, 
and therefoze the Aﬀion lieth: Jn this Caſe there ought to appear 
a ſpecial Neglect in the Party that made the Fire, and then 
there muſt be Reſtitution fo2 the Damage. It differs from the 
Caſe of a Houſe, fo2 cvety one ought to take Care of that; and 
tho' J am not bound by the Act of a Stranger in any Caſe, pet 
if my Servant doth any Thing pzejudicial to another, it ſhall 
bind me, where it may be pzeſumed that he ads by my Authozitp, 
being about my Buſlinels, 


Sed Adjournatur. 


Rex werſus Greep. x Salk. 513, 
2 25 333. 

Pon an Jnfo2mation- of Per jurp, ſetting kozth, that there Informerion 

1 was a Replevin brought in the Common Pleas between „Fei 
A. and B. and that B the Ocfendant in that Trial did produce 
Indentures of Leaſe and Releaſe, the Leaſe bearing Date the 
15th, and the Releaſe the 16th of July, 1681. ſuppoſed to be ere- 
| Nnan 2 cuted 
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lonuendo cuted at Albemarle-Houſe, by the then Duke of Albemarle, and 
arg Arr ae? that one Richard Stroud Eſq; was p2oduced as an Cvldence to 
can't add cr: P2OVe the ſald Deeds, being a CUlitneſs to them, and peſent at 
— ag the Execution of them: Che Defendant Greep, to invaltdate 
denen and confront his Evidence, (woze that z. Stroud, about the 
Middle of July in the ſame Pear, was at Newnam, innucndo 
quendam domum vocat. Newham in Parochia de Plimpton in 
Goin Devon, ubi revera & in fatto he was not then at New- 
nam pred*'. Apon this Inkozmatlon the Defendant was found 
guilty, and Erreptions moved in Arteſt; and after many Ar gu⸗ 
meins at the Bar, the Court now delivered their Opinions ſe- 
riatim; but J tranſcribe only the Effet of the argument of 
Holt Ch. J. which in Effeck compzehends all that was dellvered 
by the reſt, who all agreed with him. 

Holt Ch. J. Three Things are to be conſidered in this Caſe, 
The Sufficteney of the Jnfozmation without the Innuendo. 
As it ſtands with the Innucndo. 

{ow far the Allignment, with the Ubi revera, &c. can 
t. 


I, 

2. 

3. 
help it. | | 

As to the firſt, had the Inkonnation been generally, that the 
Defendant (woze z. Strowd was at Newnam, ubi revera he 
was not at Newnam prxd', it would not have deen good, fo? 
Newnam being generally alledged muſt be intended a Aill oz 
Hamlet: And whereſoever you plead a Gill oz Hamlet, it ought 
to be ſet fozth in Pleading, in what County they are 34H. 6. 49. 
4 H. 7. 8. foz without that they are only individua vaga, and 
not to be taken Nottce of judfcially ; fo2 rho' we take Notice ot 
Counties we cannot of Towns: So if Newnam be uncertatn 
where it lieth, the aignment apud Newnam præd. is not good, 
having Reference to that whith was uncertain befoze. 

As to the Second, The lnnuendo cannot ſupply the Jncer- 
tainty of that which is uncertain of it (elf, had not the Innuendo 
been put in, fo2 here the Innuendo 'ſignifics ſomething otherwile 
than what was intended by the Matter ok the Oath, and is an 
Addition to it. An lnnuendo cannot reduce that to a particular, 
which 'befoze would bear a moze large Conftru#ton. In every | 
Innuendo there muſt be ſomething pꝛecedent to induce tt, ſome⸗ 
thing whereby it may be apply'd, that the Man meant ſo as the 
Innuendo would have him, Hob. 6. Miles and Jacob. 4 Co. 17. 

There is the ſame Certainty required in Jndi#ments and Jn- 
fozmations, as there is in Aﬀtſons upon the Cale; and the ſame 
in Jnditments as Declarations. Inſt. 303. Then ſuppoſe 
Strowd had bzought his Aﬀion againſt one, that ſatd Strowd had 
no Title to Newnam, and declated, as here, innuendo quendam 
domum manfionalem in Parochia de Plimpton in Com. Devon. 
it would not have been good. 


I This 


* 
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This Jnfozmation is in Effect to charge bim, not fo2 what he 
ſwoze, but what he meant: But had it been alledged in the In. 
fozmation (befoze the Innuendo) that a Debate did ariſe, whe- 
ther Strowd was at Newnam in the Parich of Plimpton, &c. and 
that the Defendant [Woze Strowd was not at Newnam, Innuen- 
do as befoze, it would have been good, faz there it refers to 
ſomething certain befoze 1 Roll. 78. 1 Cro. 321. Allen 32. 

3- As to the Alignment ubi revera & in facto, M:. Strowd predict te. 


was not at Newnam przd. tis naught, foz it reſtrains it to the fer ro the 
Newnam mentioned in the Innuendo, the Clown pred. laſt Antece- 


to Gzammar Conſtruction, referring to the laſt antecedent : The 

Oath is general at Newnam, the Aſſignment particular at New. 

nam in the Pariſh of Plimpton, therefoze it is not good. It was 

objecked by Mz. Cowper, that it appears that Newnam tg another 

Place and different from Albemarle-Houſe, and ſwozn in Contra- 

dition to that which was given in Evidence, and therefoze Per⸗ 

jury. J Anſwer, had Newnam been aſcertain'd where it lap, the 

Objetton had been material, but here it is not. And J hold, 

that if any Oath hath an Relation to the Jſſue, it is Perjurp: 
Theretfoze J differ from my Bother Turton, where one ſwoze 

that a (Ulitneſs was in a blue Coat at a Time when he was pze- 

ſcnt to the Fact, he was to give in Evidence, whereas he was in 

a Red one, that it is not Perjury, J hold it is, tho' it be but 
circumſtantigl, pet it tends to pzevent the Diſcovery of the 

Truth, as to (wear to the Credit of a CUltneſs, ik it be falle, 

it is Pcrjury: But if he (wears that a UUſitneſs, in coming to 

Town to give Evidence, lay at one Inn, whereas he lap at ano- 

ther, it is not Perjurp, fo2 it is altogether immaterial. 2. Obj. 

an Innuendo can do no Harm, therekoze map be latd aſide, loouendo. 
Anſw. no Ale could be made of it in this Jnference, it would 9, © 
do no arm; but here it is pinn d up by the AMgnment to that 
Newnam mentioned in the lunuendo. Ju Palm. 358. The Innu- 

endo is repugnant, but the Adton lay without it, but bere it is 

not gaod without it no2 with it, becauſe af the AMgnment. 

3. The Ollice of an Innuendo is to interpzet and explain doubtful 

Mos, Yelv. 21. 1 Cro. 378. Anſw. That is where there is 
ſufficient Matter befoze alledged, as Yelv. 21. gbſerves. In 

1 Cro. 102. The Innuendogs good there, becauſe the Mos 
were ſpoke of the Plaintiff's Servant. 4. Obj The Gerd 
hath kound the Defendant gullty, and what Place he intended. 
Anſw. The Jury cannot find the Intention of a Pan, fo2 it 
cannot be pzoved abſtraited from a particular Fat, 4 H. 4. 8. 
5 Co. 77. The Statute doth not create a ne Perſuty, but 
adds a greater Punichment to that which was (o-betoze : It was 
as infamous a Crime by the Common Law, and Anfozmations 
by the Common Law ought to be as certain as by the Statute. 


All the Difference 1 find is, between an Action fo2 Perjury and 
an 


* 
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an Indictment, in the fürſt he muſt ſhew how he 1s damnlkyd, but 
not in the latter; foz an Indickment lies, tho' a Gerdic be 
found fo2 him, but an Action lies not, 2 Leon. 201. 
Judgment was arreſted, 
Ante The Delivery of a Declaration in Eſectment upon a Sunday 
Wher A'ts ig good per Cur. It was likewiſe held, that to have an Attach. 
tw ment fo2 Mon perkozmance of an Award, there muſt be perſonal 
Service, which if it be on a Sunday, tho' it is not good to have 
an Attachment fo2 Non-payment on that Dap, pet it is foz Be- 
fuſal on any other. 
Execution Execution may be taken out upon a Judgment bekoze Entry, 
adden if it be the ſame Term, otherwiſe not. 
Tremoulin verſus Sands. 
Admiralty Ands Libels in the Admiralty-Court foz the Caption of a 
Jutition. ) Ship generally, not ſhewing, that it was upon the Þigh 


Sea. The Defendant puts in a Plea, whereby he ſets fozth the 


Taking to be upon the Sea. Sentence was given there fo? 


Sands: And now a Pꝛohibition moved fto2, becauſe it appears not 
in the Defendant's Libel, that the Taking was at a Place, that 
did intitle the Admiralty-Court to Jurisdifton : And the Admit: 
tance of the Defendant, nay, tho' he confeſſes it to be taken at 
Dea, ſhall never give the Court a JurisdiXton which o2iginally 
it had not, fo2 that, which intitles them to the Cauſe, is the 
Libel. 

Northy contra. Tho' it doth not appear in the Bodp of the 
Libel, that it was taken at Sea, the Libel ſetting kozth only, 
that Vi & Violentia a poſſeſſione capta fuit, pet it is indifferent, 
and may be as well there as any other Place. Ik there be a 
Suit in an tnferio2 Court, A Pꝛohibition is not grantable upon 
a Suggeſtion, that it doth not appear in the Declaration to be 
within the Jurtsdi#ton. Beſides, here is a Sentence, and it 
appears upon the Face of the whole P2oceedings, that the Cap 
tion was at Sea; and tho this Motion perhaps might have 
been proper fo2 a Pꝛohibitton, by Reaſon of the Defect of the Lt- 
bel befoze Sentence, pet it is not ſo now, koz by that all the ]20- 
ceedings are at an End. 

Holt Ch. J. It doth not appear here in the Libel, that the 
Admiralty Court hath any Jurisdicton: And where-cver they have 
not onginal Jurtsdiction of the Cauſe, tho there artſe a Quc⸗ 
ſtion in it that is pꝛoper fo2 their Conuſance, yet that alters not, 
no) takes away the Power of the Common Law: But if they 
have Jurisdictton of the Oziginal, tho' a Queſtton ariſeth proper 

1 02 
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to the Common Law, pet they (hall try that; and after Sen- Pobibician 
tence, if it appear that the Batter contain'd in the Libel is tria. %,“. 
ble at Common Law, we will grant a Pꝛohibittion. 

At another Day, it being moved again, Holt and Rookby were 
to; a Pꝛohibition, Turton and Eyres contra. 


Hill. 97. 


F a Trader within the Statute againſt Bankrupts contraits a Trad-r 
Ocbts, and after leaves of his Trade, he ts ſtill ſubject to —_— off 

a Commiſſion of Bankruptcy fo2 thoſe Oebts that were lo con. .,“ 
tracted, but not fo2 thoſe which were contraited afterwards, And gd while 
if a Man, whfiſt a Trader, owes a Debt of 1001. to A. and Teds 
leaving of his Trade, boxrows another 1001. of the ſame Per- 
ſon, and then pays him one of the undzed Pounds, not men: 
tioning whether it be in Satisfaction of the fozmer Debt oz the 
latter, pet it ſhall be apply'd to the fozmer, ſo that the Creditozs 
ſhall never charge him with a Commiſſion of Bankrupcy fo2 that 


Which remains. Theſe Points reſolved per Holt Ch. J. 


A Man contraits to pay 1001. upon the Oay of his Marriage, Cone ro 
this needs not be put tn Writing, not being within the Intent — — 
of the Statute of Frauds, the (Uo2ds whereot are, that every need not be 
Contract not to be perfozmed within one Year after the Baking, — — 
ſhall be put into Writing, ſo that the Deſign of the Stat. was, he «©. 
that only thoſe Contracts, that were (mpoſſible to be perfozmed Sture of 
within that Time, &c. Mow this Contract depends upon a Con- . 
tingency, that may oz may not be perfozmed within the Year, 
and therefoze is Caſus omiſlus out of the Statute, as was re- 


ſolved by moſt of the Judges. By Jnfozmation of Holt Ch. J. 


By putting in Bail at any Time pendente placito, tho' in a Plea male 


ſubſequent Term, the Declaration (Plea) is made good ab 4% 
initio. 


1 
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Gips verſus Wollicot. Ante 433. 


have libera and Taking and Carrying away 500 Salmons to the 
— Aalue ot 201. Upon Non Cul. pleaded, the Jurp, quoad 
| the Fiſhing in ſeparali Piſcaria, find the Defendant Not 

gullty; and quoad the Fiſhing in libera Piſcaria, they find him 

guilty of Taking twenty Salmons, and that the libera Piſcaria 

is Part of a Mano? whereof the Plaintiff is ſeiſed in Fee, and 

then make the common Concluſion, if fo2 the Plaintiff, fo2 the 
Plaintiff, &c. And the ſingle Queſtion upon this Speclal Ger- 


dick was, whether a Pan can pzoperly be ſaid to have free Fiſhery 
in his own Soll. 

Shower urged pro Defendente, that tho perhaps by the Gzant 
of a Piſcary the Soil ſhould paſs, yet fn Pleading it is other- 
wiſe. Regiſter 93. Kelw. 53. 10 H. 7. 26. But it was anſwered 
per Holt Ch. J. The Action well lies, fo; if a Man hath a Rt- 
ber, and other Perſons have a Right of Fiſhing; be may bave 
an Action Quare clauſum fregit & piſcatus fuit in aqua ſua, and to 
ſap libera Piſcaria, where others have a Right of Fiſhery, ſeems 
to be as pꝛoper. | 

Decliration Then Exception was taken to the Dcclaration, that the 
2 Plaintiff doth not ſap Piſces ſuos cepit, but only that the Defen- 
ing ſuos. dant cepit 500 Salmons. Fo2 tho' the Defendant did break his 
Cloſe and Fiſh in his Piſcary, pet he might take the Salmons 

in another Place; and it ought to be ibidem exiſten. o; abinde, 

oz ſuos cepit, &c. foz if Treſpa(s be bzought Quare clauſum 

3 regit 


One may T 25 to; Fiſhing in libera Piſcaria & ſeparali Piſcaria, 
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fregit & equum cepit, without ſaying ſuum, it ig not good; and 
fo: this Reaſon the Declaration was held clearly ul, and Judg Ante 
ment given fo2 the Defendant. 


Sparks verſus Crofts. 


Ebt upon a Bond againſt the Admintſtratoz of T. H. gene- In ech 
rally; the Defendant pleads in Abatement, that Admint- e * 
ſtration was granted to him during the Minozity of his CUife, mividreror, 
but doth not aver that ſhe was then living, which he ought to on pleads 
have done; fo2 tho he was a ſpecial Admintſtratoz at the firſt, . 
pet if his Mike were dead, he might be Adminiſtratoz generally, ouſter, be is 
as the Declaration ſuppoſed, and therefoze upon this there was a —5 I 
Reſpondeas Ouſter awarded; and then he pleads, that Admini- Thing in 4- 
ſtration was granted to him during the Btnozity of his TUife, ages we of 
and that ſhe is dead ſince the bzinging of the Ackton. mas 2 ea 
Shower. This Plea is not good, fo2 by the Judgment of Re- 
ſpondeas Ouſter, the Defendant is eſtopped to ſay any Thing to 
avoid the Adminiſtration, otherwiſe than as the Plaintiff hath 
declared, and that is as Adminiſtrato2 generally, to which he is 
obliged to Anſwer; fo2 the firſt Plea being ill, fo2 not averring 
that his ite was living, he hath thereby admitted himſelf to be 
Adminiſtratoz generally, which by a ſubſequent Plea he ſhall not 
avoid : And ſo it was agreed per totam Curiam, and Judgment 
pro Quer', niſi, &c. Jt was reſolved by Holt in this Cale. 
1. Tf an Action be bzought againſt a ſpecial Adminiſtratoz, and Ad ini 
the Adminiſtration determines pending the Acton, he ought to re- %% 


tain Aſſets to latisfy the Debt, which ts attach d on him by the Bae fey 


Adlon. | | ns 
2. Jf an Action be bzought againſt an Adminiſlratoz, the mics. © 


Plaintiff need not aver in his Declaration, that Adminillration igen 
was committed to the Defendant, contra 2 Ven. 84. Bratton ver- many och 
ſus Liſter. Et Nota bene, ko; per Mather in an Anonymus Caſe in tracion cam. 
C. B. Mich. 98. It was held to be ill upon Demurrer. but cu⸗ —_— to De- 
red by the Defendaat's Pleading over, wherebp he admitted him. 


(elf a rightful and lawful Apmimiſtrato!. 


A Perſon puvileged in Court ſhall not have an Imparlance, Perſons pris 
neither can a Bill be filed againſt him in Gacation, becauſe it — have 
cannot have Reference to the pzecedent 02 ſubſequent Term, but na 
it muſt be filed ſedente Curia, and if there be a joint Cauſe of 
Acton againſt an Attomey and another Perlon, vou cannot de. 
clare as agatnſt one in Cuſtodia and the other by Bill, but againſt 
both ag in Cuſtodia: And the ſame Pꝛacice Holds in C B. you 
mult p2oceed there by Oztginal againſt both. Per Hole Ch, J. 

Sir S. Aſtry and the Officers of the Court agreeing the conſtant 
Dꝛactice to ve lo. 
OOO Crane 
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Crane verſus Hall. 


judgment? JN the Entry of a Judgment in a County-JIalatine Ideo conſi- 
— — ] deratum eſt is ſuffictent, without ſaying, per Curiam. But 
tee ig otherwiſe of inferio2 Jurigdictions. Per Holt Ch. J. 


Copgs's Caſe (in C. B.) 


Diverſity be- IF a Vill be drawn payable to J. S. 02 Bearer, the Beater can- 
en Parting not bzing the Acton; but if it be to J. S. o O2der, the Indoz⸗ 


payable to 


Mester or co (CE map, and lo reſolved between Hodges and Steward in B. K. 
Order. 


Salk. 190. Brewſter verſus Kitchin. Ante 424. 
Covenant to Ole Ch. J. Now delivered the Reſolution of the Court in 
diſ.buge II this Cale, viz. that the Covenant ſhall extend to ſuch 


tende Täxes as are impoſed by ſubſequent Acts, as well as thoſe that 

Taxes 1po- were in being at the Time of the Covenant made, koz theſe 

ſed by fuble- 

quent Atty of Reaſons : 

Parliament. 1. Becauſe Tares are to be intended parliamentary Taxes, 
Bro, Quinzimus. 

2. Becaule, at the Time when this Covenant was made, be- 
ing in the Pear 1649. there were Tares of this Nature in being, 
which ſhows the Intent of the Patties, that it ſhould extend to 
them: But had it been in the Pear 1640, when no ſuch Taxes 
were in Cliſe, then it would not have extended to thoſe Taxes, 
which were of another Mature, and afterwards impoſed, 

3. Becauſe Tares have a virtual Eriſtence in the Conſtitution 
of the Government, befoze any Act is made fo2 the raiſing ot 
them: And fo2 that Reaſon, the Ring by his Letters Patents 
may ercmpt any one from Tares that hereafter ſhall be impoled. 
Dy. 52. pl. 1. 38H. 6. 10. b. | 

4. The Reaſon why this Covenant extends to future Ads of 
Jarliament is, becauſe the Rent is to be paid to her and her 
l»etrs, and ſhould not the Ietr be exempted from Payment of 
Tares as well as his Anceſtoz, it would p2ove incffeftual as to 
bim, and would fall ſhozt, even of the very TTlozds of it. And 
thoſe Pꝛoviſoes that are put into Ads of JIarliament fo2 the rai⸗ 
ſing of Taxes to be paid by the Tenant, and that it ſhall be lawful 
fo2 him to deduct, &c. (]P2ovided, that it ſhall not extend to any 
Covenant, &c.) are only cautionary and not of any Fo2ce oz Ek⸗ 
fc in the Law; fo2 had the Pꝛoviſo been left out, it would not 
have repeal'd the Covenant, fo? it is the Tax that the Covenant 


3 wozks 
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wozks upon. 2. The Act is made fo2 the Benefit and Advantage 
of the Tenant, and therefoze it is not unlikely that he would 
abzidge himſelf of the Benefit and P2ivilege that he would have 
received by it; and as he map abzidge himſelf from the Puvilege 
of a Law that is made, fo2 the ſame Reaſon he may depuve him- 
ſcif of the Advantage of a Law that is to be made. 3. Jt is no 
Clolation of the Covenant, if he pays without Deduction « kor if 
a Man covenants to do an Act that is lawful, and an Act of Par- 
liament comes and makes it unlawful, this is a Repeal of the 
Covenant: But if the Covenant were not to do an Ad unlaw- 
ful. and an At of Parliament makes tt lawful to do that A#, the 
Covenant is ſtill binding. 
A (ſecond Queſtion was moved, whether the Aſſignee of the Q. 

Land in this Caſe, can be charged with the Covenant of the 
Gzanto?, fo? it is not a Covenant that runs with the Land, but 


collateral to it: But upon the firſt Point Judgment was given 
koz the Plaintiff. 


Matthews verſus Temple. 
24 45 ho ++ | XV . 5%. 


* a Trial this Point was ſtarted: A Conveyance being Lininaron to 
made to the Uſe of the Pusband fo Life, Remainder to the — —.— 
CUlife fo; Life, Remainder to all the Iſſues Female of their two moinder, 
Bodies, and to the Peirs Male of the Bodies of ſuch Ties © ford 
Female, the (yugband and Wife have Iſſue a Daughter, whe- 4 in he 
ther the Remainder in Tatl be fo attach d in her, as not to be former be- 
diveſted fo2 a Yotety by any after-bomm Daughter; and reſolved, , be 
that it was not, fo? this Limitation, being by Tap of Ale, cep, city to 
ſpzings out of the Eſtate, accozding to the Capacity of the Per⸗ e. 
ſons in whom it is to reſt; and therefoze a Limitation to A. fo2 
Life, Remainder to the CIſe of J. S. and J. N. tho J. 5. dies firſt 
befoze J. N. pet the Ptits of ] N. ſhall take, tho' it be veſted in 
one befoze the other hath a Capacity to take, but had the parti- 
cular Eſtate determined after the Weath of J. S. and befoze that 
of J. N. there perhaps the Iycirs of J. N. ſhould never take. 
And in this Cale they are Jointenants fo? Life and Tenants in 1 
Common ot the Inherttanct; fo2 where-ever two Perſons claim 4: 20 
an Eſtate by one and the ſame Title, tho' they come to it at dit. Common of 
ferent Timcs, pet they are Jointenants. Inſt. 188, a, And ag .be ebe 
to the Jnconventence, that in Caſe the eldeſt Daughter ſhould * 
marry and have Iſſue, and die befoze there is any other Iſſue (n- 
heritable, that it will not be known of what Eſtate ſhe died ſeiſed, a. 
that Point is not now befoze us, tho' it is wozthy of Conſiderg- 
tion. 
It was reſolved likewiſe, that a Counſel might be a Witneſs, 
if he voluntarily agreed to depole the Truth, but he is not com- 


Ooo 2 pellable 
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Counſel may pellable Co to do, (tho it hath been held otherwiſe fozmerly) by 


bes Witnels, 
if voluntary. thnee Judges contra Holt. 


Tranter verſus Duggen. 


Prohibition pe Plaintiff 1 2 a Prohibition to the Gzand SeMong 
2 — * of Wales, fo2 that the Defendant had brought a Bill a- 
Wales for . galnſt him there, to diſcover a Deed concerning bis Title, and 
Perſon liviog (tppoſed to be in the Poſſeſſion of the now Plaintiff ; and ſirg- 
Jecken, geſts, that he lives out of the Jurſsditton of the Court, and 
tho' the Lend bought not to be ſued there; and it was moved, that this wag 
mControver- no Cauſe fo a P?ohibition, becauſe the Subſtance of the Bill is 
7 „ e concerning a Title of Land which is local, and ought to be tried 
where the Land lieth, which being within the Jurſsdſ#ton, and 
lying tn the lame County where the Seffions are kept, the Trial 
ought to be there: But a ]Nohtbitton was granted, fo? this be⸗ 
ing in the Nature of a Chancery Suit, the Pꝛocels is perſonal 
by Summoning of the Perſon, which they cannot do, he living 
in another County and out of the Jurisdi#ton, fo; by that Means 
- pou would run a Man to Contempt, and thereby grant a Seque- 
ſtration of his Lands, that is no way under pout Authozity, oz 

ſubject to the Obſervance of pour Power. 


Thompſon werſus Leach. Ante 187, 438. 


The Heir E Olt Ch. 7. There's no Meceflity koz the Heir to have a 
2 Scire Facias to avoid the Feoffment of his Anceſtoz made 
avoid the during his Lunacy, he may enter without it; becauſe bp the 
— Death of the Anceſto2 the Title which the Feoffee clafmed under 
en Var“ him is determin'd, but the King cannot, during the Life of the 
may encer Non Compos, avotd the Feoffment, without a Scire Facias, be- 
without ir, cauſe the Non Compos is then altve, in whoſe Right he enters: 
King But it an Infant grants a Rent-charge, and the Gzantee df- 
Deed of in ſtrains, he may have Treſpaſs, which plainly p2zoves that the 
ideot is void, Ozant is votd, fo2 if only voidable, that requires ſome At to be 
I»fanr only done to avoid it, and the lame Law holds in Caſe of a Non 
voidable. Compos. The Reaſon why the Bond of an Jnfant is only votd- 
able, is, becauſe he ſhall not plead Non eſt factum, all Things 
being done that are neceſſary to make it good, as Sealing and 
Dellverp; but as to the Operation of it, it is votd, tho he muſt 
Yer an la- ſhew the Special Matter to avoid it. If an Infant make a Let- 
Auge ter of Attozney, it is agreed to be vold, and pet he cannot plead 
0 void. Non eſt factum: And the Difference taken, that the Deed of an 
Infant whereby he gives an Authozity is void, but where he paſ- 
ſeth any Jntereſt, only voldable, ts not agreeable to Reaſon, fo? 
; 2 


by 
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by that Means the Infant would be moze pꝛejudiced in Paſſing Note. 
hts Eſtate, than he would in giving a bare Anthozfty, which can- 

not be maintain d; but the Reaſon why the Feoffment of an Jdeot Livery and 
oz Non Compos ts onlp voidable, ts beratife of the Solemnitp 

of the Livery being done upon the Land, and in Giew of the 
Country, and the Feoffee might have afterwards a Confirmation 

of his Title by Map of Releaſe, with CUlarranty. So it ts in 

Caſe of a Feoffment by Tenant in Taff, oz fo: Life, it turns 

all Remaſnvers vependent upon their Eſtates to a Right; but if 

thep had made a Bargain and Sale, 02 Surrender, &c. nothing 

had paſſed but that which lawfully might: Therefoze J hold the 
Surrender in this Caſe to be vold, and the particular Eſtate 

ſtill continues to ſuppozt the contingent Remainder : And ſo was 

the Dpinton of the whole Court, and Judgment pro Quer. 


Britron and Cole. Ante 434. 1 Salk. 395, 


498. 


Ole Ch. J. Now delivered the Reſolution of the Court, viz, Coccle of » 
That the Cattle of a Stranger, being Levant and Couch. 5.4% l. 
ant upon the Land of the Perſon outlawed, map be taken by Mir- Couchant on 
tue of a Levari Facias fo} the King; foz, — of a 
1. The Crit commands the Sheriff to levy this Duty out of l. ey de 
the Jſſues and P?2ofits of the Land; and theſe Cattle being Le. (ken by Le- 
vant and Couchant are Jſſues, foz omnia mobilia upon the Land EO thr 
are Iſies. W. 2. cap. 29. 2 Inſt. 453. Fleta, lib. 2. 68. 3 
2. The Land is Debtoz to the Ging, and that makes the Cat⸗ The cr. 
tle, [{able to be taken, and if he ſhould not have this Patvilege, it d. „ele, 
would lie in the Bzeaſt of the Owner of the Land by any fpectal — onagagy 
Agreement of his, to defeat the King of all the Benefit he is to, The zug 
reap by the Outlawzy, fo2 he can have no Remedy upon the Re- is Debra, 
cow of the Outlawzy againſt a Stranger to recover the Boney d 
upon the Agreement, it being a Sum in groſs and collateral to 
bis Intereſt. Jf the Perſon outlaw'd had attend his Eſtate, and 
the Fcoffee had put in his Cattle, they ſhould have been firbſeet 
to a Seizure by the Ring, the Feoſffee having the Eftate in the 
ſame Pligbt and Condition as the F. oſfo2 had it, and tho" the 
Feoffment be good, yet it deſtroys not the King's Title; ſo the 
Tſſues of a Juro2 ſhall be levied by Levari upon the Cattle of the 
Feoffce after Alicnation : But if befoze Judgment of Dutlawp 
the Land be allen d, that pzevents the Ring from the Pernancy 
of the Pꝛofits. 19 H. 7. 39. But if after the Jnquiſition found 
it will not, foz tis by the Jnquſſition-that the Intereſt is veſted 
— the King, and befoze that he hath nothing at all. Hardr. 101. 
aym. 17. 
It hath been objefted, that the Goods of the Perſon outlawed 
are the Iſſues, which are to be levied by the Levari, but that 
can- 
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cannot be, fo; thoſe are the King's without Jnquiſition, and that 
makes out the Difference between Chattels real and perſonal; the 
one being levtable by Levari, the other not. Foz ought appears 
by the Recozd, the Plaintiff Here may be Feoffee, oz claim any 
other ſpecial Intereſt upon the Land befoze the Putlawzy com- 
mitted; but if he were, that will not avail him, ſince he hath 
ſhewn bis Title by ap of Replication, fo? the Plea in Bar is 
good, the Defendant averring, that the Beaſts were Levant and 
Couchant ; and ſuppoſe the Plaintiff had a Title to the Land 
puoz ro the Jnquiſition, yet if that Title be not particularly 
found therein, he cannot juſtify by it in Aﬀton of Treſpaſs, but 
ought to go into the Exchequer, and by Tay of Monſtrance de 
droit, ſhew his Right there. It theſe Cattle came upon the 
Land by Treſpaſs, the Owner ſhall have no greater Advantage 
than the Feoffee 02 Alienee, but they ſhall ſtill be liable to be ta- 
len, fo? if he that hath Title to the Land hath no Remedy upon 
ſuch a Set3ure, à fortiori, he that hath no Title can have none, 
The Cale in 3 Cro. 431. is good Law, where it is ſaid, that no 
Goods ſhall be taken upon the Land but the Goods of the Debtoz, 
not the Goods of a Stranger; and the Reaſon ts there, kong that 
being a Fieri Facias gives the Sheriff Authozity to levp only de 
bonis & catallis of the Owner, and therefoze differs from a Le- 
vari Facias, which gives Authozity to levy de exitibus terræ. The 
Cdrits of Execution fo the Bing are a Ca. Sa. to take the Body, 
Fi, Fa, to take the Hoods, cxtendi Fa. to take the Lands; and 
the long CUrit in the Exchequer, which compzehends them all: 
Now, even by that CUrit, the Goods of a Stranger cannot be 
taken, becauſe the Sheriff hath no ſuch Authozity thereby, but o- 
therwiſe it is of a Levari Facias de exitibus terre. The (low 
Iſſues chargeth the Juberitance, fo2 if Tenant ko Life dieth be- 
foze they are levied, they ſhall be levied upon the Inheritance, the 
Land being the Debtoz; if any Officer fo2 Life fozxfeit Iſſues, it 
is a Charge upon the Jnheritance, and the Reverſioner in Fee 
is liable to them; Wut if Tenant koz Life be outlawed, there 
map be a Doubt, whether the Arrears of Iſſues may be levied 
upon him in Reverſion, becauſe they pzocced from the Default 
and Negleft of the Tenant fo2 Life; but in the Caſe ok an Off 
cer it is otherwiſe. Jf the Lo of a Mano? fozfcit Tſſucs, they 
ſhall be levied not only upon the Freeholders but Copyholders 
likewiſe. 2 Roll. 157. And tho the Cattle of one Tenant in 
Common ſhall not be taken upon the Outlawzy of another. 
Lane 79. eſpectally where it is found by Inquiſition, that the 
Party outlawed had only a Motety, and the Levari commands 
the Sheriff to levy Jſſucs only of a Motety, as in that Caſe; 
pet the Cattle of a Stranger that come in by CUrong ſhould be 
liable to be taken; but ik the Jnquiſition had found a Title ge- 
nerally fo2 the King, without taking Notice of the Tenancy in 
2 


Com- 
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Common, even the Beaſts of the other Tenant in Common 
might be taken upon the Levari, and he hath no Remedy, but 
as afozeſaid, by Pleading his Title in the Exchequer by Mon- 
{trance de droit. So a Commoner's Cattle are not upon a ſpe- 
cial Jnquiſitton liable to be taken upon a Foxfeiture of Jſſues, by 
him that hath Paſture in the Land, but otherwiſe upon a general 
Jnquiſition fo2 the Reaſons afozeſaty, The Cattle of a Stran- 
ger are diſtrainable fo; Rent-Service, and if Levant and Couch- 
ant, foz a Rent-Charge, which is againſt common Right, be- 
cauſe the Land is the Debtoz, which Caſe differs not in Reaſon 
from the Caſe befoze us: Therefoze as to this Point Judg- 
ment mult be fo2 the Defendant. But 
The Defendant in his Plea ought to have ſhewn the Recozd of 
the Dutlawzp, being a Stranger, and not juſtifying under the 
Command of the Sheriff, his Pꝛecept being directed to Anthony 
Powell and Joſeph Powell: And fo2 this Cauſe his Plea 1s 
naught, he only taking Notice of the Outlawzp in the Recital 
of the CUrit, which is not ſufficient; but had he juſttfy'd under the 
Command of the Sheriff, oz his Balliffs, then it were well e- 
nough. Fo? if a (Arit of Execution be directed to the Sheriff, 
whereas there is no Judgment obtain'd, and the Sheriff com- 
mands his Batliffs to do Execution, which they do accordingly, 
they are juſtifiable, fo2 they need not take Notice whether there 
be a Judgment, oz no, no2 is it neceſſary foz them to plead it in 
Actions of Treſpaſs ; but otherwiſe it is of a Stranger; fo2 in 
Treſpaſs he cannot juſtify that he pzocured the Plaintiff to be ta- 
ken in Execution, without ſhewing the Judgment; but if he ju- 


ſtifies by Command of the Officer, then he would be in the ſame 
Condition as they: And in Treſpaſs (ſuch Command is traverſ- 
able, 1 Leon. 150. 2 Leon. 215. 1 Roll. Rep. 46. But otherwiſe 
in a Replevin. Jn an Avowyy fo2 Damage-feaſant, the Demand 
is traverſable, 


Wherefoze, becauſe the Defendant hath not by his Plea made a 
good Juſtification, 


Judgment pro Quer', 


D E 
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Lady Calverley verſus Hir Richard Leving. 


a Demiſe of a Houſe ſituate in the City of Cheſter. 

And ſeveral Bzeaches were aſſigned, viz. fo: Non-pay- 

ment of the Rent, and fo2 not Reeping the Houle in 
Repair. The Defendant, as to the Rent, pleaded Riens arrcar, 
and that he had kept the Houſe in good Repair, &c. TUhereup- 
on ſeveral Iſſues were joined, and the Cauſe was tried by Mitti- 
mus befoze the Chief Juſtice of Cheſter at the laſt AM3es, where 
the Plaintiff obtained a Uerdict and (ſeveral Damages upon the 
ſeveral Iſſues: And now it was moved by Sir Barth. Shower, 
that this was a Miſ-trial as to the Repairs, foz it appears the 
Hotiſe is ſituate in the City of Cheſter, which is a diſtinct Coun- 


"Ort laid at Tarvin in the County of Cheſter, upon 


ty, and the Jſſue being local, could not be try'd by a Jury de Vi- 


cincto de Tarvin in Com. Ceſtr', and to that Opinion the Chiek 
Juſtice at firſt inclined; but afterwards the whole Court held, 
that it was aided after the CAerdict by the Stat. 16 & 17 Car, 2. 
being try'd by a Jury of the County where the Adlon was laid, 


Challenor verſus Clayton. 


N Replebin, the Defendant avows fo2 Rent, and declares, that 
he was poſſeſſed of a Term fo? (ſeveral Pears then, and pet to 
come, and made a Leaſe to the Plaintiff, rendung Rent. The 


3 Plain- 
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Plaineiff replies, Nil habuit in tenementis, to which the Deten Pon 476. 
dant demurs, becauſe he ought to have traverſed the Title ſet 
loꝛth in the Avowpy, it being neceſſary in this Action to ſet fo2th a 
Title, and therefoze it differs from an Action of Debt fo2 Rent, 
fo2 that being a perſonal Action, the Title need not be ſet kozth, 
and if it ſhould, would be unneceſſary, and therefoze need not be 
anſwered, as it ought to be in this Cale. And the Caſe of Sy- Ante 2. 


mons verſus Paſhley, 2 Jac. 2. was cited as Authozity in 
And the Court inclined to that Opinion, ity tn Point: 


Sed adjournatur. 


Jones & U werſus 


N Afault and Battery by Baron and Feme. The Defendant 10 8«©cry i 
pleads, ne unques accouple in lopal Matrimony; to which Bron & 
the Plaintiff demurr'd, and it was held, that the Plea wag "43 © 

natight, fo2 it cannot be tryd at the Common Law, the JuriC- Co 


Ples, as not 


dition whereof ought not to be taken away in perſonal Actiong, *1i2b!* per 


Pais, 


Butcher verſus Andrews, 


Sſumpſit. The Plaintiff declares, that the Defendant, in Aſumpce (in 
Conſidcration the Plaintiff would lend his Son 101, pꝛo- Conſiders 

miled to pay it: Upon Non Allumpſit pleaded, and Uerdi# pro other 
Quer', Jt was moved in Arreſt of Judgment, that the Pꝛomiſe would lend 
of the Father wanted a ſuffictent Conſideration 2 And this Dif: oy —— 
ference was taken by Holt Ch. J. There the Pꝛomtle of the Fa. 10 ly the De. 
ther is in Conſideration, that the Plaintiff would lend Money, odr pro- 
&c. and where it is in Conſideration, that he would pay Monep v ccf 
to his Son. In the kozmer Caſe an Indebitatus Aſlumpfit lies collateral 
not againſt the Father, fo2 it is a collateral Þ2omiſe, and ought Pe, Kc. 
to be in (Uriting, accozding to the Stat. of Frauds : But in the 
other Caſe, Papment to the Son upon the Requeſt of the Fa- 
ther is in Law a Payment to the Father, who is the only 
Debtoz, and therckoze ſhall be liable to the Aﬀton, 


Kingſton verſus Read (at Guildhall). 


N Trover the Defendant cannot give a Releaſe in Evidence, 1 Trover 
but ought to have pleaded it. — ken 
Tt was likewiſe reſolved by Hole Ch. J. That an Anſwer in but mutt be 
Chancery ſhall not be admitted as Evidence at Common Law, bed. 
unleſs it be pꝛoved to be (wo2n by him againſt whom ft ts pzodu- Where An- 


ced, fo2 it might be (won by * in his Name bekoze a Ma- — 3 — 2 
PP ſ 


t dence. 
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a Salk. 444- 


Bailiff ro 

t Wo, one dies, 
Aktion lies 
for the Sur- 
vIvor. 


ſter in Chancery. 2. It ought to appear, that that Patt of it 
which is given in Evtdence be pertinent to the Matter contained 
in the Bill, fo2 elle tt Could be accounted void aud ſuperfluous, 


Martin verſus Crump. 


Ccount againſt the Defendant as Baſliff, who pleads in g. 
batement, that he was made Bailiff to the Jlatntif and 
J. S. Joint Merchants in Trade, and that the ſaid J. S. is dead 
and the Platutiff ſurvived, and therefoze the Actton ought to be 
Dought by the Plaintiff and the Executo? of J. S. and not by thc 
Plaintiff only, | 
The Plaintiſf demurs, and Shower argued fo? him againſt 
this Plea, to2 tho by the Law of Merchants there be no ©urvt- 
vozſhip as to the Stock. 1 Inſt. 172, 182. pet that is to be un- 
derſtood with Relation to the Jntercſt and not to the Remedy: 
The Sur vivo; ſhall have the Action, tho' the Executoz of the 
Merchant deceaſed ſhall have a Share in that which is recovered, 
28 Cor. 2. 2 Lev. 188. S. C. Hall verſus Huffam, 3 Kee. 737. 798. 
Reg. 125. 3 Leon. 264. where the Penalty of a Bond ſhall go to 
the Vencſit of the City of London, and yet the Chamberlain 
have the Action. In a Kationabili parte bonorum, the Admini- 
ſtratoꝛ muſt have the Action; and it muſt be agreed, that the Ere- 


'Clito2 and the (ſurviving Merchant cannot be ſued ſo as to be made 


joint Defendants, and fo2 the ſame Reaſon cannot join as ]Ilain- 
tiſſs; and this is not viſagreeable to the Vulcs of the Com- 
mon Law, where one ſhall enter foz a Condition bzoken, and 
another take the Benefit of it. Inſt. 12. 202. And tho J admit 
that the Executoz may have an Accompt axainſt th? ſurviving 
Merchants, 3 Leon. 264. pet he cannet ſue a Stranger, 2 Cro. 
410. Hackwell verſus Enſtman. 

Northy pro Defendente. Tenants in Common muſt join in 
perſonal Actions; and ſince there is no Survivozſhip among 
Merchants, the Exccutoz and Survivo2 arc Tenants in Com- 
mon, and therefoze muſt join. Reg. 135. b. 

Holt Ch. J. The Contract with the Batliff is entire and joint, 
and by the Death of the one lurvives to the other. Mow, ſuppoſe 
the Facto2 ſhould being his Aﬀton foz his Tages, it muſt be a- 
gainſt the Survivoz only. It ts a little pꝛepoſterous fo2 one ka 
ſue in his own Right and the other in Right of another; fo2 
ſhould they recover and have Judgment and then one die, ſhould 
the Survivo? have the Whole, oz muſt there be a Diviſion po- 
poztionable to their Jntereſt? Ad quod non fuit Reſponſum. 

Adjournatur. 


2 Atkinſon 
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Atkinſon Verſus Corniſh. Mod 395. 


J2 this Caſe Holt Ch. J. took this Difference between an Ad. Diver6iry be- 
miniſtration granted durante minori ætate of an Infant Exe- Wine 


cuto2, and where it is granted durante minori xtate of an Inkant — 
adminitlratoz. In the fozmer Cale it ceaſeth at the Age of le. u 4 le 
venteen, in the other not till twenty-one 3 becauſe an Executoz 1 d of ©n 
by the Civil Law may take that Dſfice upon him at ſeventeen ; Infooc Admi- 
But an Admintſtratoz being created by Statute, the Time of his tor. 


full Age muſt be granted by the Common Law, 


Carter verſus Shepherd. 2 Salk 509, 


DE Plaintiff having a Bill of 1001. apon the Deen 4; celliag 


vant, a Goldſmith, he came to receive it, and after 50 1, Money after 
Patt of the 1co1. was told out, the Plaintiff took it and put it vd purciog 


into his own Bag, and while he was telling the other 50 J. the 3 _ 
Bag was ſtoln off the Counter; the Queſtton was, whether the which while 
[Plaintiff oz the Gold({mith Could bear the Loſs. And it was re. be is celling. 
ſolved upon a Reference to the Judges, that the Plaintiff muſt 5, Aebdue 
bear it, fo2 by putting up the Money into his own Bag, he had mult bes: the 
thereby gained a Property in it, and app2opztated it to bis own 1. 


Ciſe ; and if the Detinue had been bzought fo2 the Money in the 


Bag, it muſt be againſt the Plaintiff, and not the Goldſmith, 


TUhercfoze, &c. 


Oldham werſ#s Pickering. x Salk. 642. 


T was moved foz a Pꝛabibitton to the Chancery-Court of *'obibicion, 
Cheſter, upon a Suggeſtion that the Defendant had firſt li % “ 

belled in the Eccleſiaſtical Court againſt the now Plaintiff, ag Ez puc 
Adminiſtratoz, &c. to have Diſtribution of an Eſtate pur auter ***<* vie. 
vie, which being not diſtributable by the Rules of the Common 
Law, a Prohibition was granted to ſtay that Suit, notwith- 
ſtanding which the Defendant had exhibited his Bill in the Erche- 
quer at Cheſter fo the ſame Matter which was contained in the 
Libel, And a Pꝛohibition was granted, niſi. 


Hains verſus Soper, 


* The Plaintiff declares fo? Money lent 25 Martii, Declrztion 


Anno Domini Regis Gulielmi nono, but omits the Tod Anno Dom, | 
Regni, ſo that it might be taken (as was lald) fo2 the ninth Year implied. 


Ppp 2 of 


— — — 
e 2 — * 
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Avowry. 


Termino Paſchæ. 


In Avowricy 
the Com- 
mencement 
of particular 
Eſtates muſt 
be ſhewn, 
and any of 
the meſne 
Aﬀſignments 
are traver\- 
able, 

Ante 473, 
&c. 


| Ante 27. 


Diverſity be- 
rween a 
Count and 


Ante 473. 


of his Life as well as of his Reign. But per Holt Ch. J. it 
muſt be intended the ninth Pear of his Reign, by Reaſon of the 
lo Regis, which muſt have Refation 20 his politick Capacity 
as King, and not to his natural Capacity. 

udicium pro Quer', 


Scilly verſus Dalby. 


Eplevin. The Defendant avows under the Executoz of J. 8. 
and ſets fozth, that J. S. was poſlefſed of the Locus in quo, 
fo2 the Term of 500 Pears, and demiled to the JÞlaintiff foz 499 
Pears, rendzing Rent, and that (0 much Rent was arrcar. The 
Plaintiff demurs to this Avow2y; and it was argued by Carthue 
fo} the Plaintiff, that the Commencement of the particular 
Eſtate of J. S. ought to be ſhewn, Inſt. 303. b. Here the Title 
comes in Queſtion, and therefoze differs from the Caſes of Debt 
fo} Rent, where the Title is only Inducement. Cro. 571. 
Seavage verſas Hawkins, 1 Cro. 138. Skevil verſus Avery. Yelv. 
147. Witham verſus Barker. And he cited the Caſe of 1.angford 
verſus Webber, which vide ante »2- 

Northy pto Defendente. That an Avowp is in Nature of a 
Count. Jn Avowyp foz Damage-feaſant, need ſap no moze, than 
that the Locus in quo is liberum tenementum, &c. Owen 51. 
Dy. 171. b. and he ſaid, that in the Caſe of Paſhley ver/#s Sey- 
mour, 2 Jac. 2. This Pleading was allow'd to be good, be⸗ 
cauſe it did not appear, that the Plaintiff did pꝛetend to any Ti- 
tle. But, 

The Court held the Avowypy to be ill, fo2 he ought to ſhew the 
Commencement of the particular Eſtate, as that ſuch a one was 


ſeiſed in Fee, and denitfed, &c. that it might appear, that the 


Eſtate out of which it was derived is ſufficient to ſuppozt it, foz 


that Deflin in Fee mipbt be traverſed; and tho there may be 
twenty aſngnments, which it would be tedious and difficult (and 
(K any'of them were lost) tmpoſible) to ſet fo2th, yet that will 


not be a ſufficient Reaſon to alter an cſtabliſh'y Rule in Pleading, 
fo2 here the Avowyp is in the Reality, and any of the melne Al⸗ 
fin ments is traverſable, but the Poſleſſionatus cannot be traver- 
fed ; und it was agretd, that there is a Difference between a De⸗ 
claration und vou, fo: in Debt fo2 Rent the Commencement 


of the Cſtate need not be ſhewn in the Declaration, not being 


material. And the Ch. J. ſaid obiter, that upon a Nil habuit in 
tenementis, if the Plaintiff replies he was ſeiſed in Fee, and 
pꝛoves an Eſtate ſufficient to luppozt the Leaſe, it is well enough, 
that being but meer Matter of Fozm. 


q Judicium pro Quer' niſi, 


Barrett 
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CC. 
— 


Barrett verſus Scrimſhaw. 


N The Defendant in his Avoww pleads, that the Demurrer ev 
Beaſts taken belong to a third Perſon, and not to — — 
Plaintiff, and therefoze pzays a Return: To thig the Plaintiff che u. , e. 
demurs, fo2 on the Avqwant's own ſhewing he ought not to . 5 
have return, having admitted the Property 2f the Beafts to be n , 
in another; but Judgment was given fo2 the Defendant, foz the b. ben 
pc Poſſeſſion was in him, and be bath a Right ogainſt all os % s 
thers but the right Owner, and the Plaintiff by his ODemurrer 
hath admitted, that he hath no Pꝛopertp in them. 


Judgment koz the Avowant, 
Rex verſus Dove. 


Pon an Jyfoxnation ko; ſending a Challenge to a Commif. no, 
ſtoner of the Land Tax, in onder to deter others from enge 
executing the ſaid Office purſuant to an Act of Parliament, &c. — 
The Dekendant demurred, and Judgment was _ foz bim, by , 4 he 
Reaſon of a Miſ-recital of the Statute; fo2 tho" this were an from cxecu- 
Offence puniſhable at the Common Law, yet being tyd up by a "ps +" 48 
particular Relation to the Statute, as done to a CommtMoner men, i, 
created by that Stat. Ik there were no ſich Stat. there could for iſ rcci- 


be no luch Commiſſioner, and conſequently no Dffence, 22 
ſence at Com- 


mon Law. 


Cromwell verſus Grimſdale. 


Ebt upon a Bond againſt the Defendant as Adminiſtrato2 of Bond Qui 
one Erlwin, and Dcclares, that the Jnteſtate primo die — 
Juli, Anno Dom. 1674. per quoddam fcriptum ſuum obligator. gol. 
cujus dat. eſt eodem die & anno conceſſit ſe tener. præfat. (quer.) 

in quadragint. libr per hæc verba in quadrans libr. The Defen- 

dant pleaded Non eſt factum; and the Jury find, that the Jnte- 

ſtate leald and delluer d quoddam ſcriptum in hæc verba nove- 

rint, &c. obl. A. B. in Com. præd. Mid. in quadrans libr. &c. 

dat. Anno Regni Regis Caroli ſecundi, 1674. and doubted if this 

were the Jnteſtate's Deed modo & forma. Note, Alſo it was 

found, that the Jnteſtate in the Baby of the Bond was called 

Erlin, and ſubſtibed Erlwin, and he was ſued as Adminiſtrato? of 

Erlin alias Erlwin : But as to that, Holt ſaid, the ſubſcribing the 

—— * not eſſential, and the Name in the Bond was only 
material. 


After 


2 — 
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Termino Paſchz. 


Diſlet inter 
dar & geren. 


dat*, 


Poor's Ser. 
tlement 


Madswus 
„fin 
Pour \ Rate. 
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After ſev:ral Arguments at the Bar, and many Caſes cited, 
the Chief Juſtice delivered the Reſolution of the Court fo2 the 
]Ilaintiff, tho' he ſaid this Bond was as inartificial as any could 
be; yet it appearing plainly by the Condition, that it was the 
Meaning of the Parties, that it ſhould be a Bond of 401. loz 
Payment of 201. 125. and Quadrans being ſomewhat like four, 
they thought it might be allow'd as well as Scſlanta (Hob. 19, 
Parker verſus Kenedy) fo Sexaginta, and other Caſes cited; 
and the Date being impoſſible, any Date may be allcdged, and 
they relicd upon Yelv. 193. which upon Search agrees with the 
Roll, and tho the Plaintiff ſeems to tte it up, by ſaying cujus 
dat. eſt, yet the Ch. J. ſald, that Date map be taken fo? the De- 


livery, but if it had been geren. dat. ft had been incurable, which 
Difference ſecm'd very nice, 


Judicium pro Quer”, 


An Ower made by two Juſtices of the Peace ſaith, that ſuch 
Men, (by Mame) with their CUtves and Childzen, were lately 
come, &c. and then Owders, that they and their Families ſhould 
be removed, which Holt ſald was too incertatn, fo2 it may com- 
pzehend moze than came in, and therekoze he inclined to quaſh it. 
{ec ſatd | | 

Juſtices may make one Ozder to remove ſeveral Families, and 
upon Appeal to Seſſions they may reverſe it quoad one. 

A pooz Man ought to have Motice and to be heard befoge he 
be removed; if it can be, tis fit it ſhould be ſo, but not abſolute- 
ly neceſſary. 

A Scrvant well ſettled, being with a Maſter removeable, can- 
not be removed with him, by 43 Eliz. but the Baſter map com 
plain upon the Retainer, 


A Mandamus to ſign a Poors Rate was dfirefted to the Juſti⸗ 
ces of the Peace of the ]Þzecinit of the Cathedzal Church of 
Norwich, Thrp return, that fo2 ſeveral Pears paſt Complaint 
was made, that the Poozs Rates were unequal, and that upon 
Cxamination they found, that they Div not aſſeſs by an cqual 
Pound Rate; and they give ſeveral Juſtances of rhe Jnequality of 
one Aſſeſſment: And that one of the Overſecrs bzought another 
Rate, which they thought moe equal, and ſigned that. 

Mountague moved fog a peremptozy Mandamus, and cited Sid. 
337 Caſe of Peterborough. De (aid the Church warden and O. 
virſeer may fix the Rate by their Dilcretion, and tis not necel⸗ 
ſary to be by Pound Nate, they might have reſpect to the Mum, 
ber of the Family, & Dalton, cap, 73 fol. 149. and the Per⸗ 
(on gricved hath Remedy by Appeal: And as to this Point the 
Court agreed, that the Went is no ſanding Rule, fo2 Circum- 


ſtances map differ, and there ought to be regard ad ſtatum & fa- 
ult atcs. | 


4 Then 
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Then it was urged by Sir Barth. Shower foz the Juſtices, that 
the Mandamus ſhould not have been to fign a Rate already made, 
but to put the Ack of 43 Eliz. in Execution; 'tis to be by and 
with the Conſent of the Juſtices, in like Manner as the Church: 
wardens are to have the Confent of the Pariſhloners; there is 
uo ſuch Cow in the Ac as ſigning it; what if the Juſtices be of 
Opinion, that it is unequal (whether it be ſo oz not) (hall they be 
compelled to gn it? | 1 

Holt Ch. J. Haſitavit, and ſaty ſt is to be a gepſongule.hoyeſt 
Diſcretion, not Wumout, ſure the Juftices are under an Sblußa⸗ 
tion to conſent ; and this Mandamus had been better, if it had been 
to conſent. But here the Rate refuſed was made by one Church- 
warden and Overſcer, and the Jyſtices babe canfirmed another 
made by another Church warden and Overſeer; perhaps neither 
was good, but why had not the Juſtices Eleckton. 


Benner and Hill. 


W pere one pleads in Abatement a Matter of Fact, and the Replication 
Plaintiff replieth and traverſeth the Matter of the Plea, to Pl in 
he may conclude either Judicium fi actio, 02 Quod reſpondealt 

ouſter, fo2 if the Defendant joins Jie, it will be final, t demur, 
it will be Reſpond, ouſter, but if the Joinder in Demurrer con- 
clude in Bar, tis ill. Per Holt Ch. J. « 


TUhere a Rule is entred into by Conſent to refer.a Matter ta Rule by Cons 
the Judge of ale, there needs no Potjon to male bis Oder 8 en 
Rule of Court, foz the kozmer Rule gives it a Sonction. 


Hall verſus Jackſon. "16 81 


Rro2 of a Judgment in Boſton Court, where the Dekendaut lot nior 
pleaded a fozcign Plea; the Plaintiff replies, that the De⸗ 5 — 

fendant had befoze taken an Imparlance, and ought not to be ad- there fer 
mitted to plead ſuch Plea, and thereupon a Reſpondeas ouſtey, parlance. 
Then Judgment is given in Chief by Nihil dicit. Parker aflign- 
ed ko; Erro. 

1. They have allowed the fozeign Plea, and entred it upon Be⸗ 
cozd, ſo that they ought not to have pꝛoceeded. 

2. The Judgment is Conſideratum fuit fo: Conſideratum eſt. 

Cur'. The firſt is no Erro; at all, fo2 the ]Þſaintiſf might well Conſiders 
eſtop him after Jmparlancs, but the ſecond Erroz of Conkidexa; - 
tum fuit is fatal. 


Reverſetur niſi. 


| DE 
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S. l. 16.16, Iveſon verſus Moor. 

17. ; 

Caſe for ſtop- Ction upon the Caſe. The Plaintiff declares, that he 
* — 4 was ſeiſed in Fee of a certain Colliery, and the De- 
Colliery, per fendant fraudulently intending to depzive the Jlatntiff 


uod he loſt 


| of the Sale of his Coal, and to ſeduce his Cuſtom- 
nix Guſto ers from buying the ſaid Coal, did ſtop up a certain Highway 
not ſhewing leading to the (aid Colliery, per quod the Plaintiff loſt divers 
8 Di. Cuſtomers. And now, after UGerdict fo2 the JIlaintiff, it was 
2 moved in Arreſt of Judgment, that this Aﬀton lies not, fo2 thts 
is a publick Nuſance pꝛeſentable in the Leet. Inſt. 56. 5 Co. 73. 
Williams's Caſe, 9 Co. 113. 27 H. 8. 27. 2 Cro. 446, 491. 

Mo. 180. and here, if the Aﬀton lay fo2 one, it would lie fo2 eve- 

rp one, which would be inconvenient; and they cited the Caſe of 

Pain and Partridge, Paſch. 2 Will. & Mar. Rot. 43. where a Cu- 

ſtom was laid in a Gill to be free of Toll in paſſing over a Fer- 

ry, and an Action bzought by one of the Jnhabitants againſt the 
Defendant fo2 not keeping the Ferry-boat : The Defendant 

pleaded, that he had creed a Bzidge, which was moze convenient; 

and it was held, that the Cuſtom was good, and the Juſtifica- 

tion ill; but becauſe the Injurp was publick, adjudg'd not a#ton- 

able. (But Hole Ch. J. ſaid, if the Ferry had been up, and the 
— had exacted Toll of an Jnhabitant, an Acton would 

ve lain. 

Fo? the Plaintiff it was urged, that where there is a par ticu- 
lar Damage to one moze than another, the Action well lies, whe- 
ther the Damage be perſonal to himſelf, o2 by the Loſs of his 

© | 


Dole, 
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Dole, e &c. (fo2 as to that the "Books make no Diſtinitton) And 
here the Plaintiff hath alledged ſpectal Damages in the Loſs of 
the Sale of his Coal. W. Jones 156. The Stopping a Þigh- 
way, whereby the Plaintiff was fozced to carry his Cithes a tur⸗ 
ther (ay about, adjudg'd acttonable, tho the Damages were 
but conſequential (which ſeemd a ſtrong Caſe), It J have a 
Fatr, by Reaſon whereof Toll is due to me, if J am obſirutey 
from the Receipt of it, an Acton lies. 2 Cro. 43, 122. So 

where J oz my Servants are hindzed by Threats from digging 
in my Quarry of Stone. 2 (ro. 567 So fo2 ereting a Nu- 
_ 83 an Inn keeper loſeth his Cuſtomers, 1 Cro. 510. 

0 

The Court inclined, that there being no part'tular Jnjury in 
this Caſe, but only a particular Damage conſequenttal to the 
general Tnjury done to the JIublick, the Atton would not lie; 
but however, that the Acton here was not maintainable without 
ſpecial Damage, fo2 the Obſtruction of the Cay is not the Cauſe 
of Action, but the Conſequent which ariſeth from it: And where 
the Action lieth not without ſpecial Damage, the per quod ought 
to be certain and particular, but where the Action lieth without 
ſpectal Damage, (as in the Caſe cited 1 Cro. 510.) there the 
per quod is only fo; Aggravation, and needs not be fo pzecile, 

Adjournatur. 


Nota. In this Caſe Holt Ch. J. citeb a Suffolk Caſe of Bertue 
and Bourn, where the Plaintiff contraded with the Defendant, 
to bzing Timber in the Plaintiff's Cart, aud deliver it in the De. 
fendant's Pard. It was bzought in a cold Day; the Defendant 
refuſed to come and unload it, whereby the Pozſes got cold, and 
two of them died, fo2 which the Plaintiff byought bis action, but 
could not obtain Judgment. 


Roſwell and Prior. 


poſſeſs'd of a Meſſuage and twenty Lights. per quz lux 1 


Per quod, 


a F. K 419, 
460. 


Ction upon the Caſe. The Plaintiff declares, that he wag 1» Cee for 


ſto 'ppiong 


ighty 1c 


iaferti conſuevit & adtunc debuit; and that the Defendant did ou the to le 


build a Houſe ſa near the Plaintiff's Pouſe, that thereby he ſtopt 


Arreſt of Judgment, that the Plaintiff did not ſhew any Title to 
the Lights by Preſcription, 02 ſaying, that it was antiquum Mel- 
ſuagium. 1 Cro. 325. 

But it was anſwered by Northy, that the Poſſeſſton is ſuth- 
cient to ſuppozt che Adton againſt "the CUrong-doer: And theſe 
Authozitles were cited Fitz. Tit. Entry 87. Tit. Writ 674 Br. 
Horg de ſon Fee 1. 2 Cro. 43. Ow. 109. 3 Cro. 335. 9 Co. 53. b. 


299 -- +4 C30 


ſhe vn, th- * 


were anticiuf, 


the ſaid Lights. And after Uerdi# pro Quer', it was moved in gc. 


482 Termino Sanctæ I rinitatis. 

1 Cro. 499. 3 Cro. 419. 1 Roll. 393. 1 Ven. 237. Poph. 168, 

170. 2 Cro. 256, 257. 3 Mod. 48. 2 Cro: 605. 1 Cro. 575. 
2 Jo. 148. And (in Michaclmas-Term following) it was ad. 

Conſuevit JuDg'd, that CUant of Antiquum Meſſuagium wap belp'd by the 

imports Een CJerdict, and ſaid Conſuevit tmpo2ts a 122eſcription, but it would 

ett L have been naught upon Demurrer ; foz the Ocfendant might not 
be a Ulcong doer, erefting upon bis own Ozound, Sc. 


— — 


— ꝶ—j— x ˙—.. 


Dr. Groinyel's Caſe. 


1 Olt Ch. J. ſaid in this Caſe obiter. Jf a Juſtice of the 
mone bor 3 Peace commits one as a reputed Father of a Baſtard. 
Child, Juni. Child, and afterwards it appears, that the Child was no Ba. 
cc of Peace's (fatD, he muſt Anſwer it; otherwiſe if the Ozder were only rever- 
=_ to be fed, becauſe another were Father: So the Cale of Terry and 
Mun Huntington. Hardr. 41. the Officer had been no Treſpaſſo? if the 
Commitr- LIquoz had been crciſable, 


ments, 
Toms verſus Lloyd. 


Aſc. The Defendant pleads his Puvilege as Clerk to the 
Clerk of the Pells, and upon a Demurrer had Judgment, 
but was deny'd to have Coſts; foz per Curiam, this is cut of 
the Peaning of the late Act of Parliament againſt frivolous and 
veratious Suits, which gives Coſts to Defendants upon Jtidg- 
ment upon Demurrer; fo2 in this Cale, if the Plaintitf had 
Judgment, he ſhould not have Coſts. Ue cannot take it fo2 a 
veratious Suit, where the Defendant. hath Judgment only upon 
a PDlea in Abatement, 


Q „%. Ellis verſes Ellis, 


No Diffe- Ndebitatus Aflumpſit fo; 501. Money lent, the Defendant 
1 pleads Jafancy; the Plaintiff replies, that the Money lent 
teat an In- WAS lald out fo2 Meceſſaries to; the Defendant and his Family; 
fant Nee to Which the Defendant demurs, and it was objeited, that the 
cy Nec" Contract of the Intant upon the Lending of the Money was void, 
where the and by Matter ex poſt facto, could not be made good; alſo a 
- qpwans rk Dilference is in the Caſes where Money is laid out fo? the Uſe 
for him of an Inkant; and where it is lent him, in the one Cale it is 
1 de Jett to the Diſcretion of the Jufant to judge what is neceſſarp, in 
the other not. But it was reſolved as to this Point, that there 

18 no Difference, whether the Jnfant bimſel buy the Neceſſartes, 


o a St anger fo? him; fo2 in both Caſes it will come in Iſſue 
o upon 


—_— — — — 
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upon the Trial, whether the Govys were conpenient i his Ot. 

gree and Qualtty ; and if they were fo, he ſhall be thargeabre, 

as well fo2 the Money fent him to buy, them, 2 youth have. 
been fo2 the Puce of the Sdoys thcinſetves, Vit decaute the 
Plaintiff had lald the Venue where the Mogrp was lene, And Vous ©! 
— the Meceſſurtes were bought. Judgment was given ** 
againſt him. | N ni 


Owen verſus Bulkley. 


Ebt upon a Bond. The Defendant pleads the Condition Macrer in 

ko the Papment of thzee (everal Sums at thzee ſeveral uy! cy 
Days, and that he hath paid two ot them at the Days limited, ment, ill. 
and the Third is not pet come, and concludes in Abatement ; 
and it was argued, that this ought to be plcaded in Bar, and 
not in Abatement; fo? in every 1Ilca in Abatement, the Ocfen- Ples in A. 
dant ought to ſew the }aintiff bow to being a better Writ, bee 
and here he ſhews, that he ought to have none at all, the Day of War. 
Payment of the third Sum not being yet come, as in an Acton 
fo? an Attozney's Fees, if the Ocfenvant pleads, that the Plain⸗ 
tiff deliver'd no Bill of them to him, he ought to conclude in 
Bar. Jt was anſwered, that it is well enough, as a Receipt 
in Dart after the Action bzought may be pleaded in Abatement. 
34 H. 6. 1. Mod. 214. But notwithſtanding it was adjudg'd 
per Cur' no good Plea in Abatement, fo? it ought to be pleaded 
in Bar fo2 the Reaſons ato2eſatd. 


Judicium quod Reſpondeat Ouſter. 
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A Mandamus being granted to the Juſtices of Nottingham to Mandamus 
ſign a ]Pooz's Rate fo2 the Pariſh of St. Mary; they pzetend Ke, 
ſome Tenements are aſſeſſed which are out of the Pariſh. 

Holt Ch. J. Ik the Juſtices return, that you have aſſeſſed 


ſome Places out of the Patiſh, pou are at a full Stop: CUho 
can bzing any Aition ? 


Sherington verſus Andrews in Scaccarto. 


Ota. Mz. Mynſhul inkozms me, that in this Caſe it was Tenant un- [4 Inod 17. } 

at firſt decreed, that whereas a Tenant was eaſily aſſeſs'd 4.41 wit 

to the King's Tar, he ſhould deduct with his Landlozd only pro che Landlord 
Rata, fo; what he aitually paid; but afterwards in Scaccario, be- ee Rats on- 


tween Sir John Werden and Pickering, the Defendant demurred ly, 
to 
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to the Plaintiff 8 Bill in the line Caſe; and the Demurrer wag 
allow'd, foz it ſhould not be intended, that the Tenant patd leſs 
than the 4 s. per l. accozding to the Act of Parliament. Mz. 
Cheſhire likewiſe acquainted me of theſe Caſes, and ſald he con- 
ceived fo} the ſame Reaſon, that the Demurrer was allow d in 
the latter Cale; the Court ought not to have permitted ſuch an 
Examination tn the fozmer C 
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Abatement. 


F pleading Matter of Fact in A- 
batement. See fol. 479 
juriſdiction of the Houſe of Com— 
mons, ſo pleaded. Page 18 
Juriſdiftion of Windſor - Court, ſo 
pleaded in Replevin. 196 
Note, No Plea to the juriſdiction can 
be atter any Kind of Imparlance. 


253 
Death of one of the Plaintiffs before 
V-rditt abatcs the Action. 169 
Tho tuch Perion was only added for 
Contormity. 26 
And tor that Cauſe the Verdict was 
{et aſide. 169 
So Death of one Plaintiff in Error 
abates the Writ. 441. Vide 292. 
But it ought to be ſuggeſted on the 
Roll before Execution. 
See. Aliennee pleaded in Abatement, 


212, 394 
Nul tiel Lill pleaded in Abatement of 


an Appeal. 139 
Marriage of a Feme Defendant before 
the Return of the Original does 
not abate the Writ de faFo, but 
'tis only abateable, 449 qr. 242 
Two Defendants join in a Plea in 
Abatement, an Action pending a- 
gainſt one of em. 144 
Baronet, for Knight and Baronet, 
pleaded in Abatement, 65 
Matter in Bar pleaded in Abatement, 
and Note, A Plea in Abatement to 
a Writ mult give a better Writ. 483 


Ibid, 


Where Judgment quod reſpondeat Ou- 
ſter on the firſt Plea in Abatement 
(hall be an Eſtoppel to another Plea 
in Abatement. Page 465 

NA Writ of Error pending a good 
Plea in Abatement, not in Bar. 

| 199, 211 

See of Time to plead in Abatement 

after the Declaration delivered. 


251 
Plea in Abatement to an Avowry, 


27 
Time to plead after a Reſpond, * 4. 


See fol. 19. 
And for Pleas in Abatement in cri- 


minal Caſes. See Appeals and In- 
ditments. 


See allo Tit. Miſnoſmer, &c. 


Acceſſary. 


A Confederate no Acceſſary. 17 


Acceſſaries to Houſe. breakers ouſted 
of Clergy, 401 


Acquittal. 


One acquitted on an Indictment, yet 
bound to his Good Behaviour. 40 


Acklons. 


Action may be in B. R. for 37. (i. e. 
by a Pauper). 


7 
Of Actions tranſitory, the Venue 


changed, 47, 43 


An Action again(t a Feme Covert, 
R rr 


whoſe 
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whoſe Husbaud is alien, &. good. 
| Page 402 
A criminal Priſoner not to be charg d 
with Judgments or Actions. 2 
So a Fine prevents an Aﬀtion. 377 
Yet ſee one attainted, charged in 


Execution, 40 
See Action joint, tho the Covenant 
was ſeveral. 115 


Several Actions on ſeveral Bills may 
be join d. 137, 138. Sce 244 
Parceners muſt join in an Avowry. 


Part-owners of a Ship muſt be all 

joined in an Action againſt * 
11 

Both Aion and Indictment lie on 

pfrohibitory Statutes, 374 

Action for falſe Return to Parliament, 


430 
Axtions on the Caſe. dee Cyfe, 
aovition. 


Where Default thercof is cured by 
the Party's Appearance, @&c. 65 
In Indietments of Forcible Entry no 
Addition is neceſlary. | 70 


Adjournment. 


The Form of adjourning the Court 
the laſt Day of the Term. 12 


Aavminiſtration and Admintſtratoz. 


In an Action againſt an Adminiſtra- 
tor the Plaintiff need not aver, 
that Aqmitliſtration was committed 
to the Defendant, | 465 

But where the Plaintiff ſhews an Ad- 
miniſtration granted by a Peculiar, 
he mult allo ſhew by what Au- 
thority.“ | 196 

It may be granted to the Widow or 
the next of Kin, at the Ordinary's 
Election. 289 

1 


But a Husband ſhall have Admini- 
ſtration to his deccasd Wife. 
Page 289 
Adminiſtration ſhall relate to the 
Time of the Inteſtate's Death, and 
to what Purpoſe, 451 
Adminiſtration durante minori ętate 
of an Infant Executor, determines 
at his Age of Seventeen. 475 
Otherwiſe it is durante minori ætate of 
an Infant Adminiſtrator. Ibid. 
Where a Feme Covert is Adminiſtra— 
trix in a Declaration for Money 
receiv'd, tis not proper to ſay, 
ad ſum ipſorun. 311 
Tho it may be laid, ad dampny' ipſo- 
rum. Lid. 
If an Action is brought againſt a ſpe- 
cial Adminiſtrator, and the Admi- 
niſtration determines pending the 
Action, he ought to retain Aſſets 
for that Debt which is attach'd a- 
gainſt him. 465 
Aſſumpſit by an Adminiſtrator, and 
Stat. of Limitations pleaded, &. 
Vide 311. 
An Adminiſtrator ought not plcad 
by? admim{ſtravit generally to a 
ci. Fa. on a Judgment. 298 
What Evidence ſhall be allow'd for 
bis Diſcharge on his pleading Plene 
adminiſtravit. 342 
Where an Adminiſtrator pleads four 
ſeveral Judgments, the Vlaintiff 
may reply, quoad each of them ſe- 
verally, and conclude to the 
Country. 212, 215 
But Note, This is an anomalous Caſe, 
and out of the Rules of double 
leading. 1b. 1b. 
What Allowance an Adminiſtrator 
\hall have for Funerals, G. 342 
An Eſtate pur auter vie, is not diſtri— 
butable by an Adminiſtrator. 388 
An Adminiſtrator is not to give Bail 
on ſuggeſting a Dewvaſtavit, contra 
if return d, 206 


Where 


The 


TABLE 


Where one ſues as Adminiſtrator, 
the Defendant may have an A 
dita Querela. Page 214 

Sce, Adminiſtrator and not Executor 
pleaded in Bar. 220 

And Note, an Adminiſtrator is not 

to pay Coſts or give Bail on a 
Writ of Error. 228 

Executor or Adminiſtrator ſhall not 
avoid a fraudulent Bill of Sale, cx- 
cept they are Creditors. 348 

See of Mandamuſſes to grant Admi- 
niſtrations, Oc. 454 

See alſo Diſtribution and Enecucor, 

and 392 


Admiralty, 


Bail in the Admiralty are ſuable 
there. * 320 
Action for a Suit there to ſtay a Ship 
bound to the Eaſt- Indies. 115 
A Sentence there, held examinable in 
B. R. and that Trover lies not- 
withſtanding. 120, 121. Vide 366 
Allo held Suit lay not in the Admiral- 
ty on 2 Stipulation made there. 2 


109 

And formerly might be prohibited 
in Suits for Seamens Wages, but 
were uſually indulg'd therein. 
135, 255 

Where a Ship is taken on the Sea 
and converted within the Land, 


they ſhall not be prohibited. 444 


Trover for a Ship by a ſurviving 
Part- owner, and 2600 l. Damages, 
366, 367 
See furthet of Prohibitions to 55 
Admiralty. 109, 13 
See alſo the Caſe of Sands and Child 
fo. 215, 216, &c. and Tremonlin 
and Sandi. 462 


Affidavits, CC. 


Affirmative Affidavits to be preferred 
to negative ones. 18, 77 de 57. 
Combess Caſe. 


Aſduuit! in Ejctment of the Poſlel- 
ſi on of the Premilles, or part there- 


Page 102 
Au equivocal I If davit is Perjury. 62 


On againſt Oath to be tried on an 
Iſſue. Vide Ib. 
Affidavit for Bail in rin 422 


See alſo Tit. Paths. 
Ale-houſes. | 


Whether keeping an Ale goule ſans 
Licence be in obs, See fol. 17. 


Ge. 405. See Tit. Jndiaments:; 
Allennee. 
Of pleading Aliennce in nn 


Where Aliennee is. pleaded if I.. 
ment, and the Plaintiff replies In- 
digena, he may either take Iſſue, or 
conclude Et hoc paratus eſt verificare. 

But where Aliennee is ROT > 
Bar, he ought to take Iſſue. hid. 


Amendment. 
Of amending DEER ce. See 


2 

On amending Dai Gale $, 
or an Imparlance. 58, See 86 Ge. 

In Treſpaſs, Quare cum, amended 1 
Verdict. 

In Ejectment, a Demiſe laid of : 
Day to come, and not amendable, 


Harvert for Harbert amended R 
Iſſue, and the Cauſe entred on Re- 
cord. IbiN. 
See fol. 45. Amendment of a Miſ- 
nomer on Condition. 

Error in Fact is amendable the ſame 
Term, 3 

Richard for Robert in the Declaration 
amended by the Bill on the File 
after Judgment. 287 

In 
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In Covenant, Judgment on Demur- 
rer, and the Return of the Writ 
of Inquiry was not ſaid per Sacrw' 
duodecim, &. yet amendable. 


Page 33, 34 
Miſpriſion of the Clerk amendable in 
a criminal Caſe. $8 


Yet ſaid, no Diminution lies, and 
therefore no Amendment in cri- 


minal Matters, 370 


Error by four on a Judgment againſt 
five, not alledging the fifth to be 
dead, is not amendable. 354, 355 

And if it were, 'tis not to be done 
at the Prayer of the Defendant in 
Error. Ibid. 

Quadringint' Libr' for quadringent in 
an Original, held not Cnr" 

But a Miſtake in the Day of the Aſ- 
ſizes, or in the Name of a juror, 

on a Writ of Error, is. Ibid. 

The Plaintiff entred to be, in Mia', 
where it ſhould be the Defendant 
amended, tho' in the Judgment. 

300 

Amendment deny'd where the Day 
and Year of an Act of Parliament 
was miſtaken. 390 

That an Amendment may be after 
the Jury (worn. See 419 

The Niſ print Roll may be amended 
by the Plea or Iſſue-Roll. 393 

Quere, If the Stat. of Amendments 
extends to Writs of Execution. 433 

Information of Perjury not amend- 
able after Plea. 45 

Return of a Writ of Inquiry amend- 
ed, 33, 34 

So of a Writ of Error. 265 

A Judgment entred with Blanks a. 
mendable within the Year. 71 

See a miſtaken Condition of a Bond., 
amended by Decree. 62 

Judgment in a Quare [mpedit amend- 
ed. 64 

Intormation for a Riot amended. 73 


4 


No Amendment of a Judgment in 
criminal” Matters, Page 369 
2 


Caption of an Inquiſition not amen 
able, contra of Indictments. 7 


Amerciament. 


One may be twice amerced in the 
ſame Action where there are two 
Judgments final. 352 

A Sheriff amerced on returning a Cepi 
Corpus, Eve. | 223 


Amicus Curie. 


Any one as Amicus Curie may move 
to quaſh a vitious Indiment. 13 
One as Amicus Curie inform'd the 
Court of the Intent of the Parlia- 
ment in making the Stat. of Frauds. 


Where the Action is abated by 
Death, Cc. the Defendant or any 
other may ſhew it as Amicus Curie. 

170 
Annuity. 


Debt lies for two Quarters in arrear 
of an Annuity before the Term 
expired. 57 

Annuity ſuable in the Eccleſiaſtical 
Court. 131 


Antient Demelne. 


Antient Demeſne a good Plea in E- 
jectment. 40. Vide 183 
But cannot be pleaded as part of the 
Manor, but only as held of the 
Manor, Lure 186 


Appeals of Tudicature. 


Quere, Whether there may be a 
new Fxamination on an Appeal, 
trom the Commiſſioners of Exciſe, 
to Commiſtioners of Review. 197 

Appeals 
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Appeals from Juſtice of Peace's Or- 
ders, See Tit. SeMons. . 


Appeals of Felony, &c. 


Appeal of Murder againſt A. as Prin- 
cipal, and B. as Abettor, viz. That 
B. gave the Stroke; the Plaintiff 
had Judgment. 45 

Nu tiel vill &c. pleaded in Abate- 
ment to an Appeal of Murder. 139 

Where on a Plea in Abatement there- 
to, 'tis neceflary to plead over to 
the Felony. 140 

If the Defendant pleads, that he was 
Indicted and Convicted of Man- 
ſlaughter for the ſame Offence, & 
parat us fuit legere, &c. tis ill. Vide 89 

Yet where one is convicted of Man- 
[laughter on Indictment at the Al- 
ſizes, the Juſtices may adjourn the 
Clergy, till the Appeal be tryed at 
the ſame Aſſizes, but not longer. 

10 

What Judgment ſhall be EN, 
an Appellee's ſtanding Mute. 411 

See the Exceptions taken to an Ap- 
peal of Murder, in Wilſon and Law's 
Caſe. 293 

Appearance. 


Where it aids an ill Writ. 111 
Wherc it aids an ill Return, or not 


294, 332 
Where Want of Addition is aided 
thereby. 70 


— 


Three Bailiffs, one an Infant, all may 


appear by Attorney. 100 
Where a voluntary Appearance is of 
Force. 244 


Appzentice. 


Breach of Covenant in Indentures of 
Apprenticeſhip. 297 
Where Juſtices of Peace may (or may 
not) impoſe an Apprentice. See fol. 


36, 164, 353 
And the Order need not ſhew 'twas 


— 


made by two Juſtices, in or near 
the Place. 289 

Nor need it aver, that the Parents 
were not able. Ibid. 

Juſtices can't turn over an Apprentice 
after the Death of his Maſter. 324. 

339 

But Juſtices may order an Apprentice's 
Diſcharge from his Maſter, i. e. for 
Cauſe. 344 

And in their Seſſions may order the 
Maſter to return Money had with 
his Apprentice, (Come- ſemble) 204 

But the Seſſions can't diſcharge an 
Apprentice per Sallum, or with- 
out Appeal. 203 

Alſo an Order for Diſcharge of an 
Apprentice may be return'd with- 
out Hand and Seal. 344 

For tis ſufficient, if it be (aid in the 
Record, that the original Order was 
ſo. Lid, 

If a Maſter turns off his Apprentice 
without lawful Authority, the Ju- 
{tices may order him to take him 
again, 405 

And the Maſter, if he refuſes, may be 
indicted. Ibid. 

But an Apprentice to a Surgeon can't 
be diſcharged, within 5 Elix. 167, 

344 

One who ſerv'd his Brother Rees. 
Years in his Trade of a Tallow- 
Chandler, held a good Apprentice 
within 5 Eliz. tho not bound by 
Indenture. Vide 254. 

Note, Employing Workmen not ha- 
ving been an Apprentice, is exerci- 
ſing a Trade within 5 Eliz. 179 

See Debt on the Stat. 5 Eliz. againſt a 
Cutler, for employing more than 
one Apprentice. 224 

The Seſſions can't per Saltum diſcharge 
an Apprentice, 203. Vide 344- 

Of the Seſſions Power in diſcharging 
Apprentices, &c. See 353, 354, 339 

See alſo Tit. Trades, 288. 
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Arbitrament. 


Two Parties ſubmit, an Award againſt 
one of them is good. 212 
An Award ought to be final, with- 
out Reference to other Perſons. 456 
An Award that all Actions ſhall ceaſe, 
is good, and goes to both Parties. 
| 212 
So if it awards a Releaſe of all Mat- 
ters to the Time of the Award 
Niſi. &c. 150. See 440. 
An Obligation to a Referee to ſtand 


to his Award adjudg'd good. 100 
Sec 218, 


Where an Infant ſhall be bound by a 


Submiſſion, orA ward. 318, 439, 440 

A Submiſſion by Attorney is good; 
and one may bind himſelf as At- 
torney for another, to ſtand to an 
Award. 

And if the Party does not perform 
it, the Attorney ſhall forfeit his 
Obligation. 440 

So if for an Infant, Ibid. 

An Award made ſuper Premiſſis, That 
the one Party (hall pay a Sum of 
Money to the other, tho' nothing 
be awarded for the other Party to 
do, is good; for the Payment is a 
Satisfaction, cc. 440 

But otherwiſe it is where Releaſes 
are appointed. Ibid. 

A mutual Submiſſion i mplyes mutual 
Promiſſes, be the Award either to 
pay Money, or to do a collateral 
Act. | | Ibid. 

But there is a Difference between the 
Award of a Sum of Money, or a 
Horſe in Satisfaction, and an Award 
of Releaſes; for in the one Caſe 
a new Duty is raiſed, with a Re- 
medy for it, in the other Caſe 
not | 440 

Bond to ſtand to an Award Ita quod 
it be made before Hill. Term, tis 


4 


— — 


binding, tho' Hill. Term was not 
held. 103 


An Award bad in Law muſt yet be 
perform'd. 303 


Arteſt of the Body, 


One in Court is privileged from 


Arreſts. 29 
So in going or returning, if his Ap- 
pearance there be neceſlary ; 
But a privileg d Perſon arreſted muſt 
give in Bail, and plead, G 390 
Bailiffs may open inner Doors to ar- 
reſt, but not the outer. 327. Vide 
17 & 342. 


Arteſt of Judgment. 
No Arreſt of Judgment, where the 
Court is divided, 72 


Of arreſting Judgment in high Trea- 
ſon, &. 5, 6 


See Attainders, infra. 
Aſſault and Battery. 


Laying on of Hands is a Battery. 227 
No joining ſeveral Aſſaults in the 
ſame Action. 63 
No Juſtification for a Battery in a 
Church, except by a Church- 
warden, Conſtable, S 17 
In Aſſault, &. of the Plaintiff's Wiſe, 
Moliter Manus, reply'd to Son aſ- 


Jault, &c. held good. 227 
See a Special Writ and Bail order'd 
in Battery. 57 

Aſſets, Vide Adminiſtratozs and 

Crecutozs, 
Aſliſe, 

Of Proceedings in an Afirze for an 
Office. 173, 207 
Aſſumpſit. 
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Aſſumplit, 


For 9 Guineas, amounting to 30 /. 
105. 387 
Indeb' aſſump lyes for the Lord of a 
Copyhold Manor far a cuſtomary 
Fine. 151 
Aſſump lyes pro opere & labore in ſer- 
ving upon a Commiſſion. 186 
le lyes againſt a Holder of Stakes on 
a Wager won, 303 
It lyes For Money received to the 
Plaintiff's Ule, as Adminiſtrator. 
298, 304, 311 
It lyes for an Attorney tor Fees, tho 
not ſaid in what Court. 337 
It lyes againſt a common Carrier in 
reſpect of his Hire. 334 
In lyes againſt a Survivor of two 
Coparceners on a joint Contract. 
385 
lt lyes againſt a Sheriff for Money 
levied on a Fieri fac'. 428, 429 
It lyes againſt one who receives Fees 
Which are not his due. 447 
le lyes againſt the Drawer of a Bill of 
Exchange, for Value received after 
a Protelt. 392, 451, 452 
Vide Bills of Exchange. 
But it lyes not againſt the Acceptor 
of a Bill of Exchange. Vide 204 
Nor for Money won at Play. 303, 304 
Nor for Money due and unpaid, not 


ſaying how. 187 
Nor for any Duty, 341 
Or Debt by Bond. 447 
Nor pro diverſis Amerciamentis. 341 


Nor for Money received on an Obli- 
gation, without ſuggeſting, that 
the Contract was uſurious. 213 

Nor for Money receiv'd upon a cor- 
rupt Bargain, or got by a cheating 
Trick. 341 

Nor when one ſells Goods not his 
own. Quere. 381, 447 

A Contra between A. and B. That 
A. ſh allconvey 15004. Stock in 
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the Milſion- Bank to /3. whereas A. 
had no Stock, &. there. Quere, 
if this Bargain be void. 366 
Where it lyes for ſo many Guineas, 
or their Value. 387, 388 
Where a Promiſe by Writing for an- 
other's Debt ought not to be ſhewh 
in the Declaration, that it was in 
Writing. | 163 
If one allume to do a Thing contain'd 
ina Writing, he may be charged 
ſor Non · feaſance of that Thing. ; 28 
Secus of Covenant to do a Thing 
containd in a Writing for 
there the Writing is to be recited, 
Ibid. 
Where a Promiſe for the Debt of 
another ſhall be within the Star. 
of Frauds or not. 362 
See an Expoſition of the Statute of 
Frauds as to Contracts, not to be 
performed within the Year, 463 
Note a Difference. where a Father 
promiſes in Conſideration J. S. will 
lend Money to his Son, and where 
it is in Conſideration J. S. will 
pay Money to his Son, 473 
For in the firſt Caſe it ought to be 
in Writing, but not ſo in the 
other. Ibid. 
And Note, A Conſideration paſt is 
not binding, 463, 47 
A mutual Promiſe is a good Conſi- 
deration, without Averment of 
Performance, 256 
If one within Age borrow Money, 
and at full Age promiſe to repay it, 
'tis a good Conſideration, 381 
Where there are ſeveral Promiſes, 
and it is not ſaid who made the 
ſecond Promiſe, Quere if the no- 
minative Caſe to «he firſt Promiſe 
(hall govern the ſecond. 404 
Where a Promiſe in Writing for an- 
other's Debt ought not to be in 


Writing. Quere. 163, 473 


If a Plaintiff has four Cauſes of Action 
at four ſeveral Days, he may lay 
| [4 


hem 


The 
them as of one Day; and if he be 
forced from his Day, it is no De- 


parturc. 361 
But he can't lay a Breach of all, be- 
fore the laſt Day. 397 


In a Declaration (for Goods (old) in 
an inferior Court, it ought to ap- 
pear they were ſold within the Ju- 
riſdiction. 347 

In Aſump Defendant pleads, he gave 
the Plaintiff a Beaver hatt in Satis- 
faction, which he accepted. Plain- 
tiff replyes proteſlando, the Defen- 
dant id not give, pro placito, that 
he did not accept, &. and held 
well. 346 

In Indeb' Aſſump nil debet held a good 

IIIIlue after Verdict. 426 

And ſo is a Verdict, quod Defendens 
indleb' fuit modo & forma, &c. tho 
informal. * — 

Aſſumpſit laid infra Juri ſdlidlion, but 

4 oh Sale ohe Goods, is ill. 347 

Aſſumpſit againſt three, Judgment cant 

be for two, and againſt the third. 
37, 38 

Satisfaction and Acceptance pleaded 
in Aſmp is ill. 346 

Where Indeb' Aſſump will not lye. 

307, 341, 357 

What may be pleaded or evidenced 
in Allumpſits. 74 

Quere, If a Lord promiſing to pay a 
Sum he owed him will maintain 
an Indeb' Aſſump 349 

Two Partners one of them buys Goods 
and dyes, the other chargeable in 
Inde Aſſump 383 


Attachment. 


An Attachment againſt an Attorney 
deny d. 2 
An Attachment for Non payment o 
Money on an Award made a Rule 
of Court. 251 


An Attachment for not returning a 
234 


firſt Mandamns. 
4 
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Money notattachable in an Attorney's 
Hand. Quere. 427 
Forcign Attachment does not lic a- 
gainſt the Archbiſhop of Cantur- 
bury before Adminiſtration commit- 
ted. 164. Vide 109, 299. 
Sce alſo Tir. London Cuſtoms. 


Attainders. 


See divers Atrainders of Treaſon, . 

reversd, viz. 

For Miſnomer of one Juror's Sirname, 
and Miſtake in the Auditic 1 -f 
another. 70 

For not being ask d what he could 
ſay, why judgment ſhould not be 
1 him. 144 

For being outlaw'd, &. without Ad- 
dition of his Name of Dignity. 189 

For that, quod ſecreta Membra ampu- 
tentur, are omitted in the Judg- 
ment. 257 

For that the Indictment does not con- 
clude contra ligeamtie ſue debitam. 
Lid. See there other Exceptions. 

That Sir T. Armſtrong's Outlawiy 
ſhonld have been revers'd on his 
coming to the Bar within the Year, 

298 

That in the Judgment for taking out 

his Entrails, c. tis not ſaid, pſo 


wurvente. 309 
See one attainted of Treaſon charged 
in Execution. 40 
Attatnt, 
Lyes againſt a Jury, for giving ex- 
ceſſive Damages. 40 
Attozneys, 


May refuſe to deliver up Papers, &. 
till paid their Fees. 43. Vid. 337, 


Their Bills, tho' not ſigned, good Ewi- 


dence ot the Debt on Inſimnl com- 
putaſſent. 126 
So 
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So for his Executor. 349 
Money not attachable in their Hands. 
Quere. 427 
Forejudging an Attorney for refuſing 
to plead, deny d in B. R. though 
uſual in C. B. 63 
So an Attachment deny'd againſt an 
Attorney appearing without War- 
rant, for Caſe lyes. 2 
Yet where they promiſe to appear, 
and will not, the Court will com- 
pell them. 299 
Three Defendants, one an Infant, all 
appear by Attorney, tis Error. 100 
Rules, Cc. for Attorneys, delivering 
Declarations. See 5 2, 62, 228, 247 
On Warrant of Attorney above a 
Year old, Judgment can't be entred 
without Motion, 40 
Note, A Judgment was ſet aſide, no 
Attorney of B. R. being preſent, 


when the Warrant was given, tho' 


an antient Practicer of C. B. was. 76 
Sed Vide 6 Mod. 85 contra; & hie 224 
Submiſſion by an Attorney to an 
Award. 
See alſo Tit. Pꝛivilege. 


Audita Querela. 


What Matters are to be reliev'd by 
Reference, and what by Audita Que- 
rela. 

Where one ſues as Adminiſtrator, the 
Defendant may have Audita Que- 
rela. 21 

The Merits or Foundation of a Suit 
not aſſignable for Error in Fatt, 
but muſt be reliev'd by Audita Qne- 
rela. 325 

Note, No Audita Querela lies againſt 
the King. 326 

Sce alſo pag. 398. 


Averments. 


What Matters are neceſſary to be a- | 


verr'd in Declarations, c. Vide 
64, 67, 120, 161, 256, 299, 358 


a 


Note, The Difference of Averments, 
where the Declaration is upon a 
Tort, or on a Contratt. , 51 


Avobry. 


Avowry for an Amerciament in a 
Leet. 76 


For Rent on Leſſee for Vears who had 
leas'd at Will. | 27 
AnAvowant for Damage- feaſant needs 
not ſet forth his Title. 27, 473 
Nor an Avowant for Rent his parti- 
cular Eſtate, except the Right of 
the Land bein _ 27, 28, 473 
Alſo the Plaintiff in ſuch Caſe can't 
reply that the Defendant nil habwit 
in Tenementis, 473, 476 
Avowry for the Arrears of a Rent- 
Charge in 1679. No Eſtoppel for 
the Arrears in 1678, 78 vide 59- 
Avowry can't be for Part, without 
ſhewing that the Reſidue is paid. 
46 
Nor can one Parcener avow for 2 
Moiety of a Rent, &. 347 
For Parceners muſt join in Avowries, 
Eh Ibid. 
Where a Plea in Abatement goes to 
the Point of the Action, as Pro- 
perty, &c. there needs no Avowry 
to have a Return. 196 
But in all other Caſes there ought to 
be an Avowry to have a Return. 
333 
Diſtreſs for the ſame Duty in other 
Lands, &c. is no good Plea, 375 
But it ought to be, That a former Re- 
plevin is pending (it ſo it be) or 
(if determined) levied by Diſtreſs. 
375 
What ſhall be travers'd in an Avow- 
ry. 76, 230. quere 472, 476 
The Avowant in Right to pay the 
Colts, 242 
Plea in Abatement to an Avowry.375 
Judgment in Avowiy. 398 
See alſo Tit, Diſtreſs and Replevin. 
Ttt Yutho- 
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Authoztty or Power. 
A ſpecial Authority by Statute ought 
to be ſtrici ly purſued. 224 
Juſtices vf Peace, their Authority ought 
to be reſtrain d. Vide 106, 482. 


Authozities (in Law) deny'd, &cc. 
Pordage's Caſe in Siderſin deny'd. 31 
Beecher's Cale in Cook opposd. 3090 

vide 353. | 

Putt and Raſtern in Raymond deny d. 
376 
Alexander and Lane in Yelverton de- 
ny'd. 306 
Alſo Dr. Son's Caſe, in Roll. Latch. 
Noy, &c. Ibid. 
Dove and Darcen Siderf. 93. doubted, 
and 4 Inſt. 1 35 contradicted. 320 

Siderfin's Reports cenſur'd, 7 
Reznold's Cale in Hob. 326 miſprinted. 
| 380 
The Caſes in 2 Roll. 103. about Da- 

mages. 353. 

Award Vide Arbitrament. 


— 


B. 


Ball. 
N Pety Treaſon, 405 
For Bail on the Habeas Corpus Act, 
Sce fol. 6. 106. 
The Court may bail in Treaſon, Mur- 
ther, &c. 6, 111, 298 
And order ſpecial Bail in Battery, gc. 


) 

But Juſtices of Peace can't for Burg- 
lary Oc. 106. Vide 298. 

Where Surrender of the Principal be- 
fore the Day of Appearance ſhall 
be a Diſcharge of the Bail by the 
Appearance, 4 

Bail can't plead a Writ of Error pen- 
ding. 295 

In Debt on Obligation for Payment 
of Money, and Performance of 
Covenants, and Error brought, 
there needs no Special Bail. 105 


Principal and Bail joining in Error, 
'tis ill. 108 
Of Bail in Error, &c. Vide 105, 108, 
Ill 
The King's Bench'may bail in Murther, 
Ce. at Diſcretion, but Juſtices of 
Pearce ought to commit, tho it be 
found only Manſlaughter before 
theCoroners. 298, 299. See 106,111 
A Priſoner for High Treaſon might 
be bail'd at Common Law, when 
he had lain long, and his Health 
in Danger. 20, See 111. 
Common Bail only, where the Decla- 
ration does not agree with the Ac 
etiam. 131 
Bail in the Admiralty may be ſued 
in that Court on their Recogni- 
zance there. 151 
Note, Four Sureties were Bail in Lord 
Banbury's Cale. 278 
And ſee there a Souldier, tho' com- 
mitted by his General, bail'd. 


See a Sir” fac againſt Bail, on an E- 


{cape of one committed for Treaſou. 


el Le 335 
Of Filing Bail-pieces, vide 263. 
See alſo Tit. Erro2. 


Bankruptcy. 


An N who had 50 J. Stock or 
Share in a Ship, not within the 
Stat. of Bankrupts. 181, 182 

A Trader leaving off Trade may be 
a Bankrupt for his Debts while a 
Trader. 3 

If a Trader contracts Debts, and leaves 
off his Trade, and then contracts 
other Debts, he may be a Bankrupt 
in reſpect of the former Debts, but 
not the latter, 463 

But Note, The Law as to the above 
Particulars ſeems now altered by 
the late Statutes touching Bank- 
rupts, which has impower'd the 
Lord Chancellor, &*c. to declare 
who ſhall be a Bankrupt, : 

a 
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In pleading one to be a Bankrupt, 

'tis ſufficient to ſay, that he became 
2 Bankrupt ad omnes intemtiones ſe- 
paral” Statutor without ſetting forth 
any particular A& of Bankruptcy. 


108 


In an Action brought by Aſſignees 
of Commiſſioners of Bankrupts, 
they ought to prove ſome Act of 
Bankruptcy (ſo that the Certificate 


of my Lord Chancellor ſeems not 
ſufficient) Quere 217. 


453 
In what Manner the Commiſſioners 


of Bankrupts ought to examine and 
commit. 390, 391 
in Caſe by an Aſſignee of the Com- 
miſſioners, the Statute of Limita- 
tions pleaded. 70 
Bargain and Sale of Goods, 
Vide 142. | 


Baron and Feme. 


Tho' an Agreement between them be- 
fore Marriage is extinguiſh'd by 
the Marriage. 242 

Yet a Bond to a third Perſon for Per- 
formance of ſuch Agreement is 
good. Ibid, 

If a Feme Covert be charged as a Feme 
ſole, ſhe may plead her Coverture 
by Attorney. 376 

A Feme Covert, having the ProteQion 
of the Goverment, may be ſued as 
a Feme fole, her Husband being 
Alien Enemy. 402 

If a Feme Covert buy Neceſſaries for 


her Houſe and Family, her Husband 
ſhall be bound. 450 
Where the Husband ſurviving ſhall 
take Advantage of or be charged 
with a Judgment in a Sci, /ac by 
or againſt him in his Wife's Life. 
103, 455 

Where a Wife is Adminiſtratrix an 
Action for Money receiv'd is not 


3 


See Trover brought by the Aſſignees. 


proper ad ſam ipſornm. 311 
But the Declaration may conclude ad 
um ipſoru us. Ibidl. 

Not ſo in Treſpaſs. 184 
Ne unques accouple en loyal Mari monie 


is no Plea againſt them in perſonal 
Actions. 131, 473 


A Priſoner receives a Declaration a- 


ainſt himſelf and his Wife, and 
e taken in Execution. 355 


Vattardy. 


See divers Orders of Baſtardy quaſh'd, 
Cc. 395 69, 103 
An Order for keeping a Baſtard. child 
needs not mention that one of the 
Juſtices is of the Quorum. 6 
An Order for keeping a Baſtard-child, 
till he ſhall be no longer charge- 
able, good, 69 
Order, That the Father of a Baſtard 
allow 2 s. per Week for feven Years, 
and that the Mother ſhall keep it, 
good. 232 
But Juſtices can't order a Sum in groſs 
for putting forth a Baſtard to be 
Apprentice. 448 
Appeal to the next Seſſions after No- 
tice is good z but it ought to ap- 
pear in the Order upon the Appeal, 
that the Party had no Notice of the 
intervening Seſſions. 38 
Part of an Order may be revers d, and 
the Reſidue conſirm d. 264, 286,287 
The King's Bench will not quaſh any 
Order for Baſtardy, except the ſup- 
os'd Father be preſent, and enter 
nto a Recognizance to abide by the 
Order of the Juſtices (Quere) 4 
If there be any Fraud in conveying 
a Woman to another Pariſh to be 
delivered of a Baſtard, the Baſtard 
may be fent with the Mother to 
her laſt Setlement. 286. Vide 360, 
Note, Where a Juſtice commits one 
as the reputed Father of a Baſtard- 
child,and it afterwards appears that 
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it is no Baſtard, an Action lies a- 
gainſt 8 a 483 
Note, An Order of Baſtardy quaſh d, 
becauſe made on an Aſſidavit (with- 
out Examination). 103 
Setlement of a Baſtard-child, See 380 
Words of Baſtardy, cide 391, 392, 
and Tit, Tos, 


Vatterp, Vide Aſſault, &c. 
Bills of Exchange, &c. 


A Bill of Exchange but a ſimple Con- 
tract in its Nature, and draws the 
Adminiſtration to the Perſon. 392 

Of AQtions on the Caſe on Bills of 
Exchange endorsd. 4, 32,152,452 

Caſe by an Adminiſtrator againſt the 
Drawer of the Bill. 392 

Foreign Bill of Exchange proteſted, 
where it (hall oblige the Drawer, 

45 1 

In what Caſes the Acceptor or Drawer 
are liable on Inland Bills. 384, 355 

Where Bills drawn by a Merchant's 
Apprentice (hall charge the Maſter, 


450, 451 


The Cuſtom of Merchants to be ſhewn 
in Actions on Bills of Exchange, 
Ce. 4, 9, 227 

Jure, If a Kecovery by the laſt In- 
dorſce againſt the Drawer, with- 
out SatistaCtion, (hall barr an Ac- 
tion brought by him againſt a 
mean Indor(ſor, 4 

A Diverſity between Bills payable to 
Bearer, or to Order. 466 

Where payable to Order, Under- 
writing is an Acceptance, 401 

Sec a Bill of Exchange payable to A. 
not ſaying, Or Order, ce. 176 

A Bill of Exchange payable to A. or 
Bearer, is not to the Indorſee. 204 

Bill of Exchange endors'd, yet the 
Drawer lyable. 152. Vide 385. 

See a Bill of Exchange pleaded in Sa- 
tisfaction of an Obligation. 19 


3 


The Statute of Limitations pleaded to 
a Bill of Exchange. 190 
Plea to a Bill of Exchange, That the 
Defendant is a Gentleman. 45 
Of Damages on a ſingle Bill, or Bill 
of Exchange. 24 
Note, The Cale of the Goldſmith's 
Bill, partly paid, and the Money 


ſtole, ec. 475 


Sec alſo Tit. Aſſumpſit and Mer- 
chants, 


Biſhops and Archbiſhopg. 


On the Incumbent's being made a Bi- 
ſhop, the King is to preſent, Vide 
300, Ge. 

An Archbiſhop may ſue before his 
own Commiſlary. 131 


Bonds, Vide Obligations. 
Preach. 


Whereon Breach of Covenant, Action 
lies againſt the Heir, or the Exe- 
cutor. 65 

Ot Breach of Covenant on an Obli- 
gation to perform Covenants, Vide 
377 and 397. 

Where the Aſſignement of the Breach 
is too general, &. Vide 204, 219. 

Tho' the Covenant be ſeveral, yet 
the Damage on the Breach may be 
joint. 230. Vide 115, 116. 

Two Breaches in Aſſumpſit, and the 
Action brought before the laſt in- 


curr'd. 307 
Of Breach of Covenant, on Inden- 
tures of Apprentiſhip. 297 


See allo Cale, Covenant, Debt, &c. 


Vy 0 Laws . 


By ſome Conſtitutions a Corporation- 
Act or By-Law may be made by. 
a leſſer Number. 203. Vide 316 


A 
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A By-Law can't make an Act void, 


which is warranted by the original 
Conſtitution, 2 
A Fine can't be impoled for Non-per- 
formance of a By-Law. Quere 10 
A By-Law, That it any /'crlon clected 
into the Livery retuſe to ſerve 
without a reaſonable Excuſe to be 
approv d by the Court of Aſſiſtants, 
he ſhall forfeit 404. is not good. 221 
A By-Law, That the Dancing-Maſters 
of London (hall be oblig'd to be of 
the Company of Mulicians, is not 
good. 373 
A Procedendo to try a By-Law. o 
Difference of founding Actions on 
Cuſtoms, and on By-Laws. 139 


wo 


C. 


Caſe, or Aﬀtons on the Cale. 


Aſe lies againſt an Attorney ap- 

1 pearing ſans Warrant, 2 

It lies for negligent keeping his Fire 
in a Field, whereby the Plaintiff 
was damnified, Oc. 459 
So for negligently keeping his Fire, 
in a Houſe, &c. 177 
It lies for Stopping a Water-courle, 
9, 42 

Or for Stopping Lights, Ways, Cc. 
231, 480, 481, 180 

So, for Entring his Bailywick. 198 
So, againſt a Maſter of a Ship, loſt by 
his Negligence. 175 
So, by an Executor againſt a Sheriff, 
for a falſe Return of a Fi Fa'. 322 
Or for an Eſcape, Ibid. 
So, for making a horizontal Mill, 
where the Plaintift had a Patent for 
the Invention. 32 
So, on a Stipulation by the major 
Part of the Part-owners in the Ad- 


miralty, for the Return of a Ship. 
115 

So, for affirming two Oxen to be his 
own, whereto the Plaintiff Fiders 
adhibens bought them, & 142 

So, for a Parſon againſt one for not 
incloſing Land adjoyning to the 
Church yard, according to a Cu- 
ſtom. 298 

So, for a Commoner againſt one who 
diſturbd him of his Common, 1. e. 
by digging Conyboroughs, Ge. 175 

And the Plaintiff therein need not 
ſhew his Title. Ibid. 

Nor for diverting a Water couiſe. 

9, 42 

Yet in ſtopping Lights he ought to 
ſhew 'twas an antient Meſluage, but 
the Default is cured by Verdict. 
481. Vide 242. 

It lies either againſt che Maſter of a 
Ship, or the Part-owners for Goods 
dampnified in the Ship. 116, 118 

Yerif brought againſt the Part-owners, 

it ought to be againſt all of them. 1b. 

But it does not lie for making new 
Windows againſt his Court yard, 
ſo that his Goods conld not be 
kept ſafely, 2, 241 

Nor for ſtopping the Highway, lcad- 
ing to the Plaintiff's Collicry, 
whereby he loſt divers Cuſtomers, 

450 

Except he ſhews what particular Cu- 
ſtomers he ſo loſt. Ibid. 

Nor for an Inhahitant of an antient 
Meſſuage within a Town, for ge- 
glecting to keep a Ferry boat, 180 

Becauſe 'tis properly preſentable at 
the Leet. Ibid, 

Quere, If it lies for a malicious Pro- 
ſecution for Felony, before the le: 
lony try'd. 208. See 1 Sul. 14, 15 

Or, if on a Promile for ſelling Goods, 
and to account for them. 149 

Or whether Cale and Trover can be 
joind in the ſame Declaration a- 
gainſt a common Cartier. 

Uuu 
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Where it lies by a FaQtor for his 


Factorage. 349 
Scc alſo Tit. Aſſumplſit. 
Certlozari. 
Tho directed to divers Juſtices, may 
be return'd by one. 25 
Where grantable ad informandum con- 
ſcientiam Curie. 2 
No Certiarari to remove, Oc. without 
a Judge's Hand. 88 


Nor to the Old Baily. 319 
Certioraries to remove Indictments, 
muſt be delivered before the Jury 
be (worn. 391 
Certiorari after in Nullo errat' pleaded 
is only to affirm not to reverſe a 
Judgment, 330 
See the Difference between a Certiorari 
and a Kecordari, or Hab' corp'. 1, 2 


Challenge. 
Where one of two Sherifts is a Party, 
the Venir' fac? is to be directed to 
the other, 191 
Or it is good Cauſe of Challenge to 
the Array. lbid. 


Church and Churchwardens. 

Church Ornaments on whom charge- 
able. | 132 
Of Church Rates for Repairs, &c. 132, 
/ 48.298, 344 
No Juſtification for a Battery there, 
except for a Conſtable, G 17 
Churchwardens are a Corporation by 
Law, 417 
On the Parſons being made Biſhop, 

the King preſents. ;oo, 301, 302. 


Clerk of the Peace, Vid. Cuſtog 
Notulozum. 
Commitment, Vide Impuſonment. 


Concluſion. 


Concluſion of a Declaration contra 
form St, where the Action is at 
3 


. 


Common Law, is ill. 420 
Concluſion ot a Replication to a Plea 
in Abatement, Cc. Sce 479. 


Condition. 


A Condition to pay, is intended pre- 
ſently. 445 
A Condition to do any Thing againſt 
Law is void, and the Bond fin- 
ple, 246 
Condition of a Bond to pay, &c. ac- 
cording to the Intent of a Cove- 
nant in an Indenture of the ſame 
Date between the ſame Parties, the 
Defendant may plead Payment ac- 
cording to the Form of the Condi- 
tion; for the Indenture is but a 
further Deſcription : -But he is 
eſtopp'd to ſay, Nl tiel Indentur. 
377. Vide 397 in Breach. 
Condition to pay on the Birth of his 


firſt Child by his Wite or other 


Woman. 37 


Condition ofa Bond miſtaken, award- 


ed by Decree. 62 


Conſtable. 


The Conſtable is an Officer of the Seſ- 
ſions. 204. Vide 446, 

Ought to be eletted at the Leet or 
Torn, and by the Homage of Com- 
mon Right. 360. Vide 416. 

Yet the Steward may fine him, if he 
refuſe being preſent. 361 

But if abſent, it ought to be pre- 
ſented at another Leet, &c. Ibid. 

Or in Default of the Leet, he may be 
choſen at the Seſſions, 20 

Or by two juſtices. 328 


Or he may be elecked by a Corpora- 


tion, i. e. by Cuſtom ; but this muſt 
be (pecially laid. 416 
A Conſtable is an Officer only for 
the particular Vill, _ aliter by 
Cuſtom, as in London, Ibid. 


G 446, 
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Where he ought to have Notice of 
his Election by Warrant of one 
Juſtice, 328 

Of Indictments for refuling, &. the 
(aid Office. Vide ibid. © 416. 

Indiftment tor not aſſiſting the Con- 
{table. 309 

What Conſtables may appraiſe and 
(ell Goods diſtrein'd for Rent. 336 

Mandanus to (wear a Conſtable. 283 


Convictions, 


Before Juſtices of Peace may be in 
Engliſh, 289, 297 


Conuſance of Pleas. 


Where and how it is to be demanded. . 


278, 282. Vide 319, 403. and Tit. 
Pꝛeſcription. 


Copyholds, &c. 


The Stat. of 8 H. 6. of forcible Entries 
does not extend to Copy holds; but 
21 Jac. 1. does. 35 

Cuſtom to pay a Years Value for a 
Fine on Admiſſion, &c. where 
good. 8 43, 44 

And touching Fines certain and un- 
certain. Vide ibid. 

Cuſtom, That if one who ought to 
be admitted, does not come in 
within three Courts, the Lord may 
ſeize, Oc, 118, 119 

Bur an Infant is not bound by the 
Cuſtom of a Manor. Cre. Ibid. 

Cuſtom of Free Bench barrd by a 
Surrender, though the Surrendree 
were not admitted in the Life of 
the Surrendror. 233 

For the Surrendree's Title is before 
the Admittance, i. e. by the Sur- 
render. | Ibid, 


A Surrender for 1000 Years is good, 
if the Lord admit theSurrendree.q45 
But the Lord ſhall not be compell'd 
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in Equity to admit him; for the 


Executors pay no Fine on Admit- 
tance. Ibid. 


The Surrender of an Ideot is void, 
and ſhall not deſtroy contingent 
Remainders, 209 
An Eſtate which paſſes by Deed with- 
out Surrender, or by Surrender, /e- 
cundum conſuetudinem, not ſaying 
ad voluntatem Domini, is no Copy- 
hold. 387 
If a Copyholder of Inheritance, who 
has Common Appurtenant, pur— 
chaſe the Freehold, the Common 
is extinct, 127 
An Aſſignee of a Copy hold Reverſion 
ſhall have Covenant within the 
Stat. 32 H. 8. cap. 20. 186 
The Stat. 12 Car. 2. c. 24. of Teſtamen- 
tary Guardians, does not extend to 
Copyhold Lands. 253 
Quere, If Tenant in Tail of Copy- 
hold Lands, uſually demiſed by 
Copy, may make a Leaſe for three 
Lives by Indenture, 371 
The Proceedings in the Copyhold 
Court of Whitchurch by way of »a- 
jus Jus difallowd in CB. „ 368 
For Cuſtoms of London, vide London. 


Coꝛoner. 


A poor Coroner, where there were 
two, arteſts a Perſon without the 
other's Privity, and the Party e- 
ſcapes, Cure If Debt lies againſt 
both Coroners. 435 

A Coroner is not to be puniſh'd for 
an abſurd Preſentment of a Jury, 
for he can't refuſe their Preſent- 


ment. 386 

A Coroner's Inqueſt find a Poſt the 

only Cauſe of Death, Ibid, 
Cozpozation. 


The Common-Council implies the 
whole Corporation. 397 
A 


A Corporation can't without ſpecial 
Cuſtom defranchiſe, without Proot 
of the Offence by Trial at Law. 1bid. 

Where an antient Charter veſts the 
Election of Sheriffs, Cc. in the Ci- 
tizens and Comonalty, and a later 
Charter of Confirmation appoints, 
that the Mayor, Sheriffs and Al- 
dermen ſhall elect, &. ſuch Elec- 
tion is good, 

For the King may commit the Exe- 
cution of their Power, to part of 
the Corporation, (i. e. where tis 
by the Conſent and Acceptance of 
the whole) as they themſelves may 
do without him, 316 

Where one is eleQted Sheriff, if he re- 
fuſe to take on him the Office, he 
can't excuſe himſelf from the Pe- 
nalty, by alledging his not recei- 
ving the Sacrament within the Year 
before, | 315 

Reſidence out of the City is good 
Cauſe to remove an Alderman. 197 

And that without Notice. 270 

The City of Loudon may make a CGild 
or Fraternity, but not a Corpora- 
tion. 373. Vide 311. 

See touching the Company of Muſi- 
cioners, and of Dancing-maſters, 

Ibid. 

How a Corporation ſhall be bound 

by an Award made a Rule of Court. 
327 

Of tendring the Corporation Oath, 
lee 419. 

See further of Corporations in Tit. 
Þy-Laws, Churchwardens, Cu⸗ 
ſtoms and Mandamuſſes. 


Coſts, 


No Coſts in a Prohibition.(L»ere) 20 
Colts in Information of Perjury, G. 
225 
Where to be in Writs of Error. 313 
Coſts to be on a penal Stat, beſides 
the Penalty. 224 
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Where a Statute gives a Sum certain 


to the Party gricved, he hall re- 
cover his Coſts, 449 


As in Debt for not appearing as a 
Witneſs, the Plaintiff (hall have 
Colts. lbid. 

Where a Defendant pleads his Pri— 
vilege, and on Demurrer has Judg- 
ment, he ſhall not have Coſts b 
the new Stat, tho' for a trivilous 
and vexatious Suit, the Judgment 
being only ona Plea in Abatement, 

82 

On Diſcontinuances and VP. oo 

the Defendant to have Colts. 197, 


299 
Coſt; on a Juror withdrawn differs 
from that of a Nonluit. 75 
Colts and Damages are confounded 
in a Judgment by Default. 297 
Full Coſts in Treſpaſs, 75, 399 * 
So for breaking Windows. 400 
For pulling down Hedges no more 
Coſts than Damages. 420 
Yet ſee in Treſpals 2 Pence Damages, 
yet full Coſts, tho no Judges cer- 
tificate, 324. Lide 212. | 
One Defendant making no Defence, 
laves the Plaintiff from paying 
Coſts, Q. „ 
The Avowant in Right is to pay 
Coſts. 242 
New Tryal ſtay'd till Coſts paid. 106 


Covenant. 


Covenant lies not againſt a Cove- 
nant, 21 

Where the Action of Covenant ſhall 
be joint, and where ſeveral. Vide 
163, 230. 

It ought to be brought againſt all the 
Covenantors, except the Breach be 
for a ſeparateA of one of them. 

163 

Where ſeveral Fidlers covenant, and 
are bound cach to other jointly 
and ſeverally, that they will not 
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play aſunder, &. one of them 
alone can not bring the Action. 
115,116 
Non aliqualiter performavit, no good 
Aſſignement of a Breach. 204 
A Covenant not to ſue an Obligation 
within 99 Years can't be pleaded 
as a Defeaſance. 123 
The Aſſignee of a Copyhold Rever- 
ſion ſhall have Covenant within 
the Stat. 32 H. g. 186 
Covenant lies for him for whoſe Be- 
nefit the Covenant is made, tho 
he be not named. Quere 222, 223. 
A Covenant, that one (hall ſerve, and 
that the other ſhall pay, @&«c. is 
mutual; and the one Covenant 
can't be pleaded in Bar of the other. 
265 
Covenant againſt Executors for Ar- 
rears of a Rent-Charge. 59 
A. covenants with B. to obtain a 
Grant fromC. A. is bound, tho' 
( has no Title. 172 
Covenant lies againſt the Aſſignee of 
an Aſſignee. 192 
Covenants to ſtand ſeiz'd to ues, 
See 128, 190, 195 
What Covenants will paſs Eſtates. 
Vide 207. 
The Word Dimi ſerunt makes a joint 
Covenant. 163 
Council. 
But one of a Side to argue the ſame 
Day. 280 
May be a Wienels, if voluutary. 468 


Cuſtoms. 

A Cuſtom for the Inhabitants of an 
antient Meſluage within a Vill to 
have free Paſlage over a W 

. 180 

Cuſtom of a Hundred to be diſcharg'd 
of Tythes of Herbage is ill. 403,404 

A ſpecial Cuſtom of a Corporation 
for electing a Conſtable, is 3 

41 

Cuſtom of London for a Tenant at 


Will above 40s. to have half a 

Year's Warning (and if under 407. 

a Quarter's Warning) is good and 

pleadable in Eje&ment, 384 
See alſo Tit. London, 


Cuſtos Rotulozum. 

How the Cuſtos Rotulor ſhall appoint 
the Clerk of the Peace. 317 
The Clerk of the Peace continues af- 
ter Removal of the Cuſtos, 20g 
Yet the Clerk of the Peace can't re- 
turn a Certiorars in his own Name. 
230 
Cuſtoms, Vide London. ; 


D. 
Damages, &c. 


N a Nonſuit in Replevin the 

Omiſſion of the go to find 

Damages and Tax is may be 
ſupply'd by a Writ of Inquiry. 11 

A Priſoner diſcharg'd on bringing in 

the Debt and Coſts at Law, with- 
out Regard to Coſts in Chancery. 


Coſts on a Penal Statute, beſides the 


Penalty. | 224 
See Damages on a Default in Debt. 220 
See allo Tit. Coſts, and 432. 


Debt. 


Debts lies for Sheriffs Fees, &c. 220 
lt lies for a Gentleman Uſher of the 
Black Rod, for his Fees againſt one 
knighted, 163 
lt lies for two Quarters Rent of an 
Annuity. 57 
lt lies on a written Agreement for a 
Horſe- match. Quære if under Hand 
and Seal. 199 
It lies either in Detinet for foreign 
Coin in ſpecie, or in Debet and De- 
tinet for the Value in Engliſh Coin. 
And ſo of Guineas., 38, 327 
XXX It 
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It lies #painft a Cutler for keeping 
more than one Apprentice. 224 
It lies on the Statate againſt one who 
docs not appear as a Wirnels. 449. 
45 
And the Plaintiff may declare for 10% 
Debt, awd foch Damages as the 
Court (hall give. 450 
But Debt Hes not on a Bond to per- 
form at! Award which is not o_ 
45 
Nor in Dibet and Detizet againſt a 
Sheriff tor an Elcape. In, 
Nor does it lie in an inferior Court, 
on a Judgment in B. R. 220 
Brere, If Debt againſt a Bailiff for 
Extortion lies on the Stat. 23 H. 6. 
by a common Informer in B. K. 
notwithſtanding the Stat. 21 Jac. 1. 


370 

Debt for Rent on a Leaſe Parol held 
equivalent to a Bond, Oe. 183 
Debt for Rent and found for the Plain- 
gf, but it appenr'd by the Demiſes 
in the Pecntations, he had de- 
mated eight Pounds more than 


was in Arrear. Yet if he relcaſe 


the Overplus, tis good. 365 
Where Debt is brought for a Sum 
certain, you can't declare for Part, 
without (hewing how the Reſiduc 
is paid. 283 
But in Debt for the treble Value of 
Tythes on the Stat. 2 Fd. 6. the 
Jury is not bound by the Value 
aid in the Declaration. 283 


In Debt on the ſaid Statute, where it 


is not ſhewn in the Declaration, 
That the Defendant had not agreed 
with the Parſon, wis ill on Demur— 
rer, but good after Verdict. * 
284 

dee Debt on 23 NH. 6. for a falſe Re- 
turn to Parliament. 194 
Where n Statute gives a Sum certhin 
for the Benefit of the Parry, there 


it ſhall not ns gp tam. 431,432 
On the Statute of Mincheſter one may 


have Debt, or one may declare for 
Damages only. per Holt. 422 
Debt on Bail Bonds, &c. Vide 4, 5, 
| 2 

On Awards, 100, 150, a 
On hſcape againſt the Marſhal. 29 
Ot Bonds in Keſtraint of Trade, Vide 
121, 122 


Of Debt on By-Laws, Ge. 221 


Declarations. 
Of Declarations amended, Vide Tit. 
Amendment. | 
Of Rules for delivering Declarations, 
See Tit. Attoznevs. 
A Declaration cant be delivered on 


a Sunday. 21 
Except in Ejectment. 286 
Declaration in Ejectment delivered to 

a Servant is ill. Ibid. 


Declaration Debet & Detinet againſt 
an Adminiſtrator is ill. 47 
Lide 30, 11 4. 3 

Declaration for Rent in Middleſex an 
Entry pleaded in Hartfordſorre,and 
try'd in Middleſex. 95, Vide 30, 

| 34, 115 

Declaration in Ejectment before the 
Leaſe is ill. 83 

In Ejectment where one has Title but 
to Part of a Houſe, he may de- 
Aire for the whole. 2 107 

Declarations ill for Want of Aver- 
ments. 161, Vide 64, 256, 338 

In Ejectment the Number of Acres 
and Nature of the Lands to be 
ſhewn. 198 

Count of the Cuſtom of Merchants on 

a promiſfory Note is ill. 227 

On diverting a Water Courſe cerrere 
aebmit & debet, is well. 231 

On an Original in Treſpaſs againſtone, 
the Plaintiff can't declare againſt 


him with a diu cum. 260 
Contra where the Writ is againſt two. 


In 
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In Aſſumpſit to pay Money at ſeveral 

Days betore the laſt Day, ill. 307 

How to declare for Guineas in Debt 
or Caſe. Pide 326, 385. 

A Defendant inſerted in a Declara- 
tion, intending to make no De- 
fence, in Order to prevent the 
Plaintiff's paying Colts. 264 

Caſe and Trover join'd in a Decl»ra- 
tion againſt a Carrier for Loſs of 
Goods, 333 

Declaration in an Action at Common 
Law, concluding contra Statut. 
where ill. or not. 420, 421 

Where an ill Declaration is made 
good by putting in Bail. 463 

An ii Declaration againſt an Admi- 
niſtrator, who pleads a faulty Plea, 

. 465 

A Declaration with Anno Domini Ve- 

eis nunc, the Words hujus Regni are 


iwply'd. 475 
Defcalance, 

A Covenant not to ſuc a Bond in 99 

Years is no Defeaſance. 123 
Demutrer. 


The Words Incerta & caret forma, 
only a general Demurrer, 297 
Duplicity ought to be ſhewn for 
uſe at Common Law. Ibid. 
Where pront patet is only Form, and 
help'd by the Statute on a general 
Demurrer. Vide 299 
A Demurrer to a Demurrer being 


miſtaken deny'd to beamended, for 


'tis a Diſcontinuance. 323 
Se allo 306. 


Departure, Vide Aſſumpſit, and 
Page 86. 


Detinue. 
Ietinue lies for Goods forſtited by 
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the Navigation act before Infot- 


mation or Seizure. 261 

Detinue of Charters is no Plea after 

Imparlance. 133 
Deviles and Mills. 


One deviſes Lands, and the Jury find 
that he afterwards made another 
Will, but are ignorant of its Con- 
tents. Oyere, it this be a Revoca- 
tion. Neg. 90, 91, &c. 

A Will is with two Witneſles there- 
to, and another Witneſs to a Co- 
dicil which recites and confirms the 
Will, are not threeWitnelles with 
in the Statute, 174,175 

A Deviſe ſhall be taken according to 
the Intent of the Teſtator and 
Common Parlance. Vide 252, 

A Devile of the Rents and Profits to 
a Feme Covert, to be paid her by 
his Executors, is a Deviſe of the 
Land to the Executors by Implica- 
tion, 375 

A Deviſe to A. and B. and the Sur- 
vivor of them equally to be di- 
vided, makes them Tenants in Com- 
mon. F 256, 257 

A Deviſe to A. B. and C. in Fee, pro- 
vided that if any of them dic un- 
der Age, or unmarried, then 
lis Part or Share to be divided a- 
mong the Survivors; it one of 
them die, the Survivors are Te- 
nants in Common of his Part, for 
Life only. 201 

A Deviſe to A. for Life Remainder to 
the Heirs Males of B. now living, 
or ſuch other Heirs Male or Female, 
as he ſhall have at the Time of his 
Death ; the Son born at the Time 
of the Deviſe, (hall take an Eſtate 
Tail by Purchaſe, 153, 154 

A Deviſe of a Term to A. and the 
Heirs Males of his Body; and if 
he die without Iſſue (living B.) 
then to C. is a good Deviſe to C. in 

Re- 
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Remainder, Page 208 
To make it an Fxecutory Devile, it 
ought to be limited, ½ On an 
Eſtate in Fee, and :dly upon Con- 
dition, 252 
Note alſo, Where a Remainder may 
depend upon it, it cannot be an 
exccutory Deviſc. [bid. 
An Execntory Deviſe to the Heirs of 
a Man's Body,ill in futuro, but good 
in preſents. 254 
And Note, there cannot be two exc- 
cutory Deviles, e. one to take 
Place ſubſequent to the other [b1d. 


Dilcontinuance. 


The Court can't give Leave to dil- 
continue after 2 general Verdict or 
Writ of Inquiry executed. 190,171 

Seews aſter a ſpecial Verdict. 363 

Quere, it a Diſcontinuance after Ver- 
dict is cured per Stat. - - II. 8. 231 

Where the Defendant offers an Iſſue, 
and the Plaintiff replics and con- 
cludes with hoc parat' eſt werificare, 
and the Detendant rejoins, Quere 
if this be a Diſcontinuance. Vide 

| 306 

Demurrer to a Demurrer ſeems a Dil- 

continuance. Cure ibid. & 323. 


Dilmes, Vide Tythes. | 
Dilpencing Power, Vide Pa. 10, 11. 
Dilleilin, Vide Pa. 3, 8, 70, 249. 


Diſtreſs. 


If the outer Door be open, an inner 
Door may be broken to diſtrain. 17 
Vide Arteſt. 

On a Diſtreſs for Rent out of Lands 

in ſeveral Counties, the Conſtable 

of either County may ell the Di- 

ſtreſs. 336 


Diſtribution, 
No Intereſt is velted by the Statute, 
1 


where there is but one Child. Vide 

; 14. 15, 112 

The Brother or Siſter of half Blood 
(hall have an equal Share on the 

JU Þiſtribution, 112 


Diſtringas. 


See a Diſtringas taken off the File to 
prevent an Arreſt of Judgment, 3 
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E. 
Ejetment. 
C | HE Term enlarged therein. 13, 
50, 110 


The Leſſee therein can't releaſe the 
Colts. 8. Vid: 59. 
One Habendum to two Demiſes in E- 
jectment good. 190 
Tenants in Common can't join in E- 
jectment. 2 
Bringing an Fjectment, doth neither 
amount to an Entry, or turn an 
Eſtate to a Right, or work a Diſ- 
ſeiſin. 249, 453 
If two Tenants in Common are diſ- 
ſeiz'd, their Leſſee muſt declare on 
ſeveral Demiſes. 213 
Ejectment lies De Mzner' Carbonn with- 
out ſhewing the Number. 201 
Yet it lies not de quinque Clauſis Terre 
arabilis & paſture, not ſhewing 
how many Acres of cach. 198,199 
Note, A Truſtee is not to be join'd 
with the Tenant as Defendant in 
Ejectment, 332 
On a Judgment in Ejectment the 
Plaintiff can't have Execution af— 
ter the Year, without a i fac 


250 
But there need not be 15 Days inter 
the Teſte and Return. 68 
On a Leaſe ſealed Judgment can't be 
therein without Trial. 13 
Ejectment lies of a Rectory. 202 
Note, 


The: T ABLE. 


ua K % [[ÿêͥ—kä—— 


Note, No Execution on a Judgment 
in Ejectment after the Year with- 
out a Sci Jac. 250 


Cleitlon. 


To make an Execution joint or ſe— 
veral, 397, 398 
Where an Executor has Election to 
bring an Action in his own Name 
or another's. 214, 223 


Engrolling, Fozeſtalling, &c. 


An Indi&ment for Engroſſing laid in 
London, tho the Sale was in Surrey, 
held good. 

Entry congeable, Vide 77, 78. 


Erro. 


What is Error. 
Where the Names of jurors are not 
return'd from an inferior Court. 5 
So where the Proceedings there are 


return'd in Engliſh, 50 
Error coram nobis is no Syperſedeas, or 
Plea to a Scire facias, 12 

A ſecond Writ of Error is no Super- 
ſedeas. 19 
Where Want of Imparlance is Error. 
13 


Preceptn' eſt in eadem Curia, and not 
ſaid per Cur' is Error; and ſo is 
Scire for Scars. 426 

So where the Original is Quare clau- 
ſum fregit, and the Declaration 1s 
Quare Clauſum & Domu. 60 

So where on a Judgment by Default 
Damages arc given by the Court, 
and not ſaid Ex aſſeuſu ſno.(Quare) 

220 

So in Attainders of Treaſon, If the 
Priſoner be not ask d what he has 
to lay, Oc. 144 

8o if in the Indictment of Treaſon it 
be not ſaid Contra Hlieeantie ſuæ de- 
litum. 257, 258 
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So where the Sentence is entred, Luod 


interior extrahantur, omitting 17% 


vivente, Ibid. & 369. 

So where a Peer was attainted witit- 
out Addition of his Digaity, G. 
189. Vide 298 

Sce an Attainder reversd for Miſ- 
nomer of a juror. 70 

Error of a Fine where the Convzor 
died between the Teſte and Return 
of the Writ of Covenant, &. 57, 

$9, 67, 71 

So where a Recovery is revers'd with- 

out any Jcire fac to the Tertenants. 


2 
What is not Error, l 

Where the Plaintiff does not appear 

at the Ni privs, tis no Error. 319 

Such a Matter as might have been 


pleaded to the original Action, 


can't be aſlign'd for Error. 332 
A Gaoler can't take Advantage of Er- 
rors in the original Adion. 69 
Judgment per Major & Ballivos, not 
ſaying per (ur is no Error. 5 
Nor Coram prefat' Major & Balivor' 
after a Year's Continuance, id. 
Error coram vobis lies not where the 
Record is rot well removed. 47,48 
In Debt on a Judgment Error pen- 
ding may be pleaded in Abatement, 
not in Bar. 48. Vide 199, 211, 229, 
456 
No Error lies in Cam Seac on a Judg- 
ment in Sci Fac in B. R. 393, 394 
Awarding a Capias in Caſe in an in- 
terior Court, is no Error, 260 
Nor where the ſirſt Proceſs in an in- 
ferior Court is an Attachment re- 
turnable immediate, and thereupon 
a Capias, 161 
Nor awarding Proceſs ſecundum con- 
ſnetud' Cur in an interior Court 
held by Patent. | 260 
Nor where the Declaration in an in- 
ferior Court is entred in hae que ſe- 
quitur Forma. 85, And ſee there 
other Errors over-rulcd, 
Yyy in 
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In Inferior Courts Dies dat“ eſt par- 
tibus prediftis, without ſaying per 
Cur) no Error. Page 285 

Nor I'receptu' eſt ad eandem Cur quod 
wenire fac and not ſaid, per Cur. 39 

Nor Corfederat eſt, and not ſaid per 
(ur in a County Palatine. 466 
Sed vide 479. con. 

Nor ſaying, a{ſident for aſſidunt. 398 

And Note, the Superior Court (hall 
give ſuch a Judgment as the Infe- 
rior Court ought to have given. 398 

In Error of a Fine in the County Pa- 
lat. of Cheſter a Certiorari lies ad in- 
for mand conſc ien (Curia. 26 

How a Writ of Error ſhall be di- 
refed to the County Pal. of Cheſter, 

206 

See the Return of a Writ of Error by 
an Officer of an inferior Court. 285 

A Conviftion before a Juſtice of Peace 
return'd in Engliſh, no Error. 289 

Qvrere, Where a Foreign Plea being 
pleaded after Imparlance, and the 
Plaintiff replies, that it ought not 
to be admitted after Imparlance. 

479 

Where Error lies for an Executor to 
reverſe Attainders of High Treaſon, 
See Attainders, and 114. | 

Quere, If in Debt on a Judgment in 
B. N. Error pending in Cam Scac 
is pleadable in Bar. 48, 199, 211, 

229, 456 

Error lies not in Cam Scac' on a Judg- 
ment in B. R. by original. 295 

Nor does it lie there on a judgment 
in a Scire faciat in B. R. 393, 394 

Nor for the Merits of the Cauſe, nor 
the Giſt of the Aﬀtion, or Foun- 
dation of the Suit. 32 

A Writ of Error with a long Return, 
&c. is no Superſedear, Vide 206, 

229, 456 

Where the bare Shewing the Writ be- 
fore Allowance is a Swperſedeas, 264 

After In mulls erratum pleaded, #Cer- 
tiorari lies not to reverſe, but to 
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afirm a Judgment, Page 331 
Where one pleads a Releaſe of Errors, 
and concludes Qu judicinn afftr- 
metur, the laſt Words are Sur- 
pluſave. 259 
Where the Husband is join'd fo; Con— 
formity in Error, by his Death the 
WVrit abates. 263 
Where pending the Writ of Error 
one of the Plaintiffs dics, the Writ 

is abated : But there needs no Sc; 
fac”, but only a Suggeſtion thereof 
on the Roll, with a quia non dedicit, 
or Via apparet Curie ſuper Exami- 
nationem, KC. 441, 442 
See alſo Eſtoppel. 


Eſcape. 


Marſhall of H. R. appoints a Deputy 
who permits Eſcapes. See 55, 96 
A poor Coroner, ( where there were 
two)without the others Privity, ar- 
reſts a Perſon who eſcapes, Cuære 
it Debt lies againſt both Coroners. 
Debt in the Debet & Detinet does — 
lie againſt a Sheriff for an Eſcape. 
11 
See a Warrant of Attorney to Fang 
feſs a Judgment, if A. eſcapes. 295 
See allo Tit. Execution. 


Cſtoppel. 


One eſtopp'd to ſay the Releaſe was 
deliver'd before the Bond, 83 


Where the Acknowledgment and In- 


rolment of a Deed makes an Eſtop- 
pel. 248 

An Avowry for the Arrears of a Rent- 
Charge in 79, is no Eſtoppell for 
Arrears in 78. Vide 59, 60. 

After Verdict and Judgment and Er- 
ror brought, Error in Fact was aſ- 
ſign d that the Plaintiff below dy'd 
before the Trial, the Plaintiff in 
Error is cſtopp'd to give in Evi- 

dence 
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dence the Death of the Plaintiff be- 
fore the Action brought. 446 
Where Tenant in Tail acknowledges 
a Recognizance, and dies, and a 
Sci fac is awarded againſt the I- 
ſue in Tail, and Scire feci return'd, 
and judgment by Default, the 1f- 
ſue is eſtopp'd to give Evidence in 
Ejeilment that the Conuzor was but 
Tenant in Tail. 446 


Evidence. 


A Copy of the Inrolment of a Deed 


is no Evidence, 248, 249 
Nor a Will exeroplify'd under the 
Great Seal, 46 
Where a Copy of a Will ſhall be 
Evidence or not. Jhid, & 337 
Where a Scrivener'sor Herald's Books 
(hall be Evidence. id. ibid. 
Depoſitions ot Witneſles before Com- 
miſſioners in Chancery no Evi- 
dence to convict of Perjury, &c. 38 
On an Information for a Libel, the 
Examination of a Perſon ( who af- 
ter died) before the Mayor of 
Briſtol, is no Evidence. 358, 359 
On #"unques Executor the Defendant 
can't give Letters of Adminiſtra- 
tion in Evidence. 220, 221 
In an Information on the. Statute of 
ang the Party and Proſe- 
cutor may be a Witnels. 35 
Of affirmative and negative Evidence. 
Lide 18, 57 
For Eſtoppel of Evidence, Vide 
Cſtop,el. 


Exccution, 

A Fi fac may be executed after 
Death of the Party againſt whom 
it iſſued, 33, 144, 292 

On a Fi fac againſt one Copartner 
the Sheriff may take the Goods of 
both, and the Vendee ſhall have a 
Moiety in Common, 217 


On a Fi fac againſt an Adminiſtra- 
tor the Sheriff may ſell an Eſtate 
Pur àuter vie. 291 

A Fi fac' can't be continued on the 
Roll after the Year without a new 
Writ, 346 

On a Fi fac where the Party has two 
Gowns, Oe. the Sheriff may take 
one of them. 350 

If two Fi fac are delivered to the 
Sheriff on the ſame Day, he might 
formerly prefer which he pleas d. 

428, 452 

When the Sheriff hath executed a 
Fi fac on Receipt of a prerogative 
Writ or better Information, he 
may return nulla bona. 452 

The King's Bench may in all Caſes 
grant the (ame Execution as the 
Court below might. 21 

Where ſeveral Damages are again 
ſeveral Perſons, the Judgment and 
Exccution are to be ſeveral. 35 2, 


353 

Execution once begun ſhall proceed 
if there be no Irregularity. And 
where the Party brings Audita Que- 
rela on a Deed which is confeſs'd, 
and a Super ſedeas is awarded, this 
ſhall not prevent the Sale of the 
Goods by the Sheriff, 388, 389 
If a Gaoler retakes one in Execution 
after a Voluntary Eſcape, the Plain- 
tiff (hall have him in Execution 
again, if he will. 429, 452 
Where one is taken on a Capras ut- 
lagat' after Judgment aſter the Year, 
Quere if he (ſhall be in Execution 
for the Plaintiff without Prayer. 
373 

No Execution lies on hone if 
Ejectment after the Year without 

a Scire fac. 250 
On a Judgment againſt the Marſhal 
of B. R. Quære it the Profits of the 
Office may be ſequeſtred. 29 
The Sheriff may break open inner 
Doors (the outer Door being open) 
though 
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though the Party be ſick. 327. 
Vide 342. 

The Sheriff ſhall have Porndage for 
Executions within Corporations, 
if on foreign Judgments. 217 

Note, The Practice of Attorneys in 
not awarding Flegits on theRoll. 232 

See alſo Levari factag, bc. 


CErecuto!, 


He can't plead an Obligation in Bar 
of Debt for Rent. 183 
Where an Executor may plead Pay- 
ment of Debts on ſimple Contract 
in Bar of thoſe on Obligation. 35, 
318 

Debt lies not againſt him in Debet c 
Detinct without ſuggeſting a m— 
waſt a; it, 

He ſhall not give ſpecial Bail on che 
bare ſuggeſting a Devaſtavit, ſecus 
in Debt on a Judgment, where a 
Devaſtavit is return d by the Sherift, 

206, 32 

Where one recovers as Executor, and 
takes the Defendant in Execution 
who eſcapes, Debt againſt the Gaoler 
(hall be in the Det inet only. 114.115 

An Executor ſhall not be fect aſide, 
becauſe a Bankrupt or Inſolvent. 

182 

Where an Executor or Adminiſtrator 
gives Authority to one to receive 
Moncy for him, the Action is to 
be brought in his own Name and 
Right, but if it be payable to a 
Stranger without any ſuch Au— 
thority, the Executor hath Election. 

214, 223 

On »ungques Executor pleaded, the 
Defendant can't give Letters of Ad- 
miniſtration in Evidence. 2 20, 221 

He can't plead in Bar that he is Ad- 
miniſtrator. But if he brings an 
Action as Adminiſtrator, the De- 
tendant may —— in Bar to the 
2 of the Writ. 221 


Asxelice its Force and Uſe. 2 


He can t lead plene adminiſtravit gc- 
nerally to a & e on a Judg- 


ment. 298 | 


If he pleads divers Judgments, and 
fails in one, tis ill for the WHole. 318 
Caſe lies for an Executor againſt a 
Sheriff for a falſe Return of à 11 
fac within the Equity of the Stat. 
de Bonis aſportatis, © 32 
What Allowance he ſhall have for 
funeral Expences, and what Evi— 
dence is ſufficient to diſcharge him 
on a plene adminiſtravit, 34.2 
'Tis ſufhcient it an Executor has t 
Probate when he declares, ſecus — 
an Adminiſtrator. 371 
An Executor ſhall not be compell'd 
to a Diſtribution of the Surplus of 
a perſonal Eſtate. 378 
A Bill of Exchange ſhall not be 24. 
notabilia where tis made, but where 
the Debtor reſides, 392 
Waſte hes againſt an Executor de far" 
Tort of a Term. 
See alſo Tit, Adminiſtrato?, cis 
Deviſes, O:ſtributtons and Limt- 
tations, 


Crpoſition of TUo2ws, &c. 


Acceptance in Satisfaction. 199, 383 
Acceſlary and Contederate differ. 17 


Ad effec/nm ſequen and ad tenorem ſe 


quen' their Difference. 85 
Ad Gaolam deliberan & al malefatta 
ter minand equivalent to Placita 3 
ron. 
Adjournata fuit tor adjournata eſt, 10 


in an Indictment. 358 
Alia Enormia, &c. their Uſe in a De- 
claration. 358 


25,226, 306 
Anti Alm for Meſſuaginm. 481, 482 

— for aſſt dunt (in a judgment) 
398 


ds Vide 249. 

Allize, 244. And vid. Tit. Aſlize. 

199, 450 
Bawdy 


Baron and keme. 
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Bawdy-houſe and diſorderly Houſe 
differ 


303 
Capiatur and Miſericordia their Uſc. 
352, 432. Vide 387. 
Conſiderutum fuit for can ſideratum eſt, 
ill in a Judgment. 479 
Conſucvit, c&c. imports a Preſcription. 
72 
Conſuevernnt and Debuerunt. Vide 4 
Vide 31 and 231. 
Can inuando, its Uſe and Effect. 168, 
193, 377, 427, 443 
Contra forma Statuti where necellary. 
160, 205, 218, 307, 336, 371, 421 
Contra pacem of the late and preſent 
King. 168 
Carrere conſuetut. 31. and Debuit. 231 
Debet and Detinet, where neceſſary. 
47, 114, 30l, 327 
Deficit de Recordo, where it may be 
entred. 39 
Demiſe, the Import of the Word. 164 
Demiſerunt, a joint Covenant. 163 
Deſernit & reliquit. Vide 197. 
Diſtribuere taken for tribuere. 15 
Durante minori ætate. Vid. 428, 475 
Ex aſſenſu ſuo, where neceſſary in en- 
tring Damages. 220 


Expulit implies a Diſſeiſin. 72 


Extitit for exiſtit, good in an Indict- 
ment, 69 


Falſo & malitioſe, their Force and Ef- 


fet. 362, 363. Vide 116. 
Felonica Interfet{io, equivalent to Mur- 
drum. Quxre. 39, 407 
Gram, the Word not to be taken 
ſtrictly. 195 
Guardian and Prochein amie. Vid. 3 30, 
331, and Tit. Guardian. 
Habendum, its Uſe and Effect. Vide 330, 
399, and Tit. Pabendum. 
Innuendo, its Force and Uſe.7 2,460,461 
Levari fac. Vide Tit. Levart. 
Libera piſcaria, where it may be. 11, 
433, 464 
Malitioſe, its Force in a Declaration. 
116 


May imports ſhel in a Statute. 220 


Mecliet at lingue. Vide 20, 


Mado & forme where Subſtance. 38, 


212 
Malliter manus impoſait, where plead 
able. 19, 227 


Mortgage, Vide 249. 

Murdrum and murdravit, their Import, 
35, 407 
Nolo proſequi, where it may be en- 
tred. 18, 23, 38, 39, 326 
Non eſt fattum, where pleadeable. 38. 
| 352, 468 
Non eſt hej et viventis, 153 14 
Non obſtante, its Effect in the King's 
Grant. 2% 22 

N'unque accouple, V ide 72, 131, 473. 


Occupancy, general and ſpecial. 290 


Per quod, its Difference, where 'tis 
the Giſt of the Action, and where 
only Aggravation. 481 

Preceptum eſi in eadem Curia, and not 

| faid per Cur'. Vid. 5 and 426. 

Predict how it ſhall relate. 463 

Prochien amie. Vide 330, 331, and 
Tit. Guardian. 

Procreati and procreandi, their Dif- 


ference. 154 
Prout patet per Record' only Form. 
299 


Luare cum and Ouod cum, their Uſe, 
Oc. Vide 4, 213, 325. 


Retes for Retia, allow'd good. 226 


Sciens where neceſſary in a Declara- 
tion. 142, 143 

Secundum conſuet' Maneris and ſecun- 
dum voluntat' domini, their Dif- 
ference. 387 

Simony, vide 134, 205, 394- 

Such, lee its relative Signification. 35 3 

Super notitiam for ſuper vi ſum, ill in a 
Preſentment. 65 

Swpplicavit, vide Tit. Supplicavit, 
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Taliter proceſſum ſuit, where al lowable 
in Pleading. 124, 125 

Tam _ Domino Rege quam pro ſeipſo, 
wh 


ere it may be. 168, 431 
Tempus ſemeſtre, what. 191 
Then living, expounded. 153 


Touts temps priſt. Vide 334, 441, 443 


Videlicet, its Import. 330, 469, 479 


Ot Hallivus, is no Averment. 64 
So Ut priſam. 120 


Falſe Latin. 


T ſhall not vitiate an Inditment, 
Declaration, &. Lutw, 885. & 


hic 225. 
Nor Rete for Retia. 226 
Nor o{/agint” for olegint. 225 


Therefore ipſe for ipſa is no Error. 169 
Quære Duodecim for duodecem. 


See allo Tit. Obligation. 
Felo de ſe. 
That a Helo de fe may be compos men- 


115. 233 


Fine. 


Quere, if one outlaw'd may be find, 
tho' abſent, 36, 77 
See a Town-Clerk fined for retur- 
ning an Indictment without any 
Caption. 62 
A Fine enlarged to make good the 
Sheriff's Charge in abating a Nu- 
ſance. 10 
A Fine ought not to be eſtreated when 
the Party is in Execution, but at 


the King's Requeſt. Ibid. 
Juſtices of Peace ought to fine for a 
4 


Contempt, and commit for Non- 
payment, rather than commit for 
the Contempt it ſelf. 306 
Vide 260 to 263. 

Where a Statute gives a Sum cer- 
tain for the Benefit of the Party, 
there it is not to be qui tam, nor 
ought there to be a Capiatur, but a 
Mia. But if it be an Action of 
Treſpaſs and Contempt againſt the 
Statute, there lies a Capiatur, 431, 
432. Vide 352, 387. 

Of Copyhold Fines vide 43, 44. 


Fines of Lands. 


Nvere, if a Fine and Deed ſubſequent 
ſhall extinguiſh a Power of Revo- 


cation. 11 
See a Term for raiſing Portions barr d 
by Fine and Non- claim. 67 


A Devile to A. for 99 Years for Pay- 
ment of Debts and Legacies, with 
Remainder to B. in Tail; B. enters 
with Conſent of A. and pays the 
greater Part of the Debts, Ge. 
and then levies a Fine. Quere, if A. 
be barrd by the Fine and Non- 
claim. 67, 68 

See ſeveral Fines revers'd for Death 
of Parties before the King's Silver 


paid, Oc. 57, 59. 67, 71 
Fo2cible Entries. 


On a Conviction thereof the Juſtices 
ought not to alter the Poſſeſſion 


without Inquiry by Jury. 262 
to 263. 


When an Inquiſition of Forcible En- 
try is quaſhd, the Court uſually 
ny Reſtitution, but are not bound 

o to do. 328 


lndictments of Forcible Entry. Vide 
58, 70. 


Foreſt. 
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Foreſt, 


The Chief Juſtice i» Eyre of a Foreſt 


cannot commit without Preſent- 


ment, except the Party be taken in 
the Manner. 159, 160 


Foꝛm and Falle Latin. 


Indictment for Foreſtalling Od aint 
aves, Anglice Turkies, good. 225 


Franchile aud County Palatine. 


Where an Action in B. R. is laid in 
a County Pal. after Verdict, the 
Judgment ſhall not be arreſted for 
that Cauſe. 30, 31, 115. Vide 75,8 

In Caſe of infringing the Liberty o 
a Franchiſe, the Plaintiff need not 
ſnew his Title. 30 


Fraud. 


If a Conveyance be by Fraud, and 
the Land is afterwards convey'd 
over on a valuable Conſideration, 
the Fraud 1s purged. 2.22 

Where an Adminiſtrator,being a prin- 


cipal Creditor, may avoid a frau- 
dulent Bill of Sale. 248, 249 
.G. 
Game. 


Game keeper can't ſeize a Gun 

by an Authority from the 
Lord of the Manor, without a 
Warrant froma Juſtice of Peace, 133 


Guardian and Pꝛochten Amie. 


The Court may admit one to ſue by 


Guardian on a Motion, though not 
preſent, nor any Affidavit made. 
256. Vide 330, 331. 

The Court uſually examines a Pro- 
chein amie betoreAdmiſlion. 330,331 


H. 


Habeas Coppus. 


EE Bail on the Hab' Corpus Act, 

i) 6, 343, 344, 421, Oc. 

Where a ſpecial Authority is given 
to commit to Priſon, it ought to 
be purſued and declared in the 
Concluſion of the Commitment, 
elſe the Priſoner ſhall be enlarged 
on a Hab Corpus. 305, 306 

A Difference between a Hab Corpus 
and a Certiorars. 2 

No Hab' Corpus to bring up one in 
Examination to be a Witneſs, &. 
17. Vide 35, 209. 

Hab' (Corpus denied. 74, 209 

111 Return of a Hab Corp. 127 

A Priſoner detain'd for Fees after a 
Hab Corp. 109 

A Hab' Corp ad teſtificandum. 48 


Habendum. 


Halendum from the Date, or from the 
making, is all one. 399 
Habendum the ſaid 100 1. to them and 
their Aſſignes, viz. to each of them 
20 |, the viz. makes them Tenants 
in Common. 330 


Heir. 


Judgment _ bim, where it ſhall 
be general, or ſpecial. 162 
How the Pleadiug ſhall be on the 
new Statute, where thc Heir aliens 
after his Anceſtor's Drath. 345 
Where 


The 
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Where there may be Heres viventss. 
| 1535 155 


Dighways. 


Moniers of the Mint are not exempt 
from being charg d to their Re- 
pair. 10 

An Order for reimburſing the Sur- 
veyor may be at a ſpecial Sef- 
ſions. 235 

On Inditment for not working at 
the Highways, , and not guilty 

rn nothing can be given in 
vidence, but that the Way is re- 
paired, 312 

8o on Indidament againſt a Pariſh on 
not guilty, they ſhall give no- 
thing in Evidence, but that the 
Way is in Repair: But on ſuch 
Inditment againſt a particular 
Perſon, he may give in Evidence 
that another ought to repair it. 396 


pPomine repleglando, Vide Tir. 
Replevin. 
Þue and Cry, Vid. Tit. Robbery. 


. ** 
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I. 
Ideot. 


Surrender by an Ideot of a 
Copyhold Eſtate is void as 
to all Perſons befides himſelf, 438 
So any Deed executed by an 1deot is 
void as to all but himfelf, 438, 468 
See alſa Mon Compos in Tie. Felo 


de le. 
Jeofails, 


The Statutes of Jeofails extend to in- 
ferior Courts after Verdict. 260 


Jmparlance. 


Where Want of an Imparlance is 
Error. 13 
4 


— —————. 


Where a ſecond Imparlance may | be 


in a Quo warrants, 12 
See a ſpecial Imparlance to a Plea to 
the JuriſdiQtion, 68 


Impziſonment. 


Where a ſpecial Authority is given 
to impriſon, it ought ro be ſet 
forth in the Commitment. 305 

Where a Cuſtom is to commit to an 
Officer of the City of London, a 
Commitment to the Keeper of 
Nemgate is ill, if it be not averr d 
that he is an Officer of the City 
of London; where a Commitment 
may be before Indictment, &. 


343, 344 

Jnd(#ment. 
All Cheats and Abuſes of Tradeſmen 
are indictable. 16 


Indictment lies for Riots, Breaches of 
the Peace, &. Vide Riots, &c. 
le lies for ſending a Challenge. 10 
Or for a Nuſance, Ibid. 
Or for Kidnapping. | Ibid. 
Or for lying with another's Wife. 377 
It lies for calling a Juſtice of Peace 
Buffle-headed Fellow. 46. Jide 65 

It lies for not performing an Order 
of Seſſions, tho made with a Quo 
cum, where it ſhould be abſolute. 
Vide 63, 213, 325. 

It lies for bringing back one remov'd 
by Order of Seſſions. 205, 372 

It lies for not watching, nor procu- 
ring one to watch, 243 


lt lies for refuſing to take a poor Ap- 


prentice. Vide 298. 


So tor turning away his Apprentice, 


and refuſing to take him again, Sc. 


495 

It lies againſt a Conſtable elected by 
Cuſtom of a Corporation, tor not 
taking on him the Office. 416 


It 
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It lies for erecting a Mountebank's 
Stage, tho' done with Licence. 304 
Alſo Words may be indictable that 


are not actionable. 66 
But if actionable, they ſeem not in 
dictable. 13 


And where an Indictment or an Action 
lies. Vide ibid. 17 & 66. 

See an lndictment in London for en- 
groſſing in Surrey held well after 
Verdict. 3 

But an Indictment in Middleſex for a 
Perjury in London was quaſh'd on 
Motion. 13 

For erecting a Cottage with a Conti- 
muando, good for the erecting, but 
ill for the Continuance. 307 

Where IndiCtment lies not. 

For Words of a Juſtice of Peace, vide 
414. 

Indictment lies not for exerciſing a 
Trade within a City, not being 
free. 243, 382 

It lies not at the Seſſions for exerciſing 
the Trade of a Weaver or Cloth- 
worker. 252 

lt lies not againſt a Juſtice of Peace, 
tor not binding over Rioters. 317 

t lies not for not aſſiſting the Con- 
ſtable in ſearching for Netts, &c. 
on a Warrant of two Juſtices. 309 

Nor does it lie at the Quarter-Seſ- 
ſions for Petty Treaſon, G. 405 

Inditment of Treaſon, Plea of not 
guilty withdrawn, and a Confeſ- 
lion entred. 364 

Inditment againſt a Bailiff for Ex- 
tortion wt Ballivws quaſh'd, 64 

Indictment for exerciſing the Art de 
le Fabre quaſh'd, for it ſhould be 
in Latin. 212 

Indictment for forcible Entry exiſten 
liberum tene mentum, not ſaying ad 
tunc quaſh'd. 288 

An Indictment ſaying Deodecim for 
Duodecem quaſh'd. Quere. 286 

2uere, If an Indictment lies for ſelling 
Ale without a Licence. 17, 45 


—_— 


Luere, If it lies againſt an Overſeer 


for not making up his Accounts, 
C 


Where a Statnte prohibits a Thing 
under a Penalty, or creates a new 
Duty to an Officer, the Indiciment 
need not conclude contre formans 
Statuti. 205 

And where it ought to conclude ſo. 
Vide 307, 371, Oc. 

An Indictment for exerciſing a Trade, 
need not ſay, It was a Trade, 5 El. 

| 288 

An lndictment ought to be plain, and 
not to call a Bawdy-houle a diſ- 
orderly Houſe. 30 

Nor an cceſſary a Confederate. 17 

Yet ad Seſſion” temt' per adjournament” 
need not ſuy when it commenced. 

318 

But adjournatum fuit for W 
eſt, held Error. 358 

Note, Vitious Inditments may be 
quaſh'd after Iſſue joined. 21 

And Judgments on vitious Indict- 
ments are to be ſet aſide. 13 

Several can't be join'd in one Indict- 
ment on 5 Elix. 61. Vide Trades. 

An Indi&ment differs from a Preſent- 
ment. Quere. 225 

See alſo Jnfozmation. : 


Inkant. 


An Infant of 14 may make a Will. 50 
An Infant appearing by Attorney, the 
Action is diſcontinued, 63 
An Infant is not bound by the Cu- 
ſtom of a Manor. 118 
What Ads of an Infant are void, and 
what voidable, and how 46>, 469 
Where chargeable tor Moneys lent 
him to buy neceſſaries, #&c. 432 
An Infant borrows Money, and at 
full Age promiſes Payment, he is 
bound. 381 
Vide of Guardians and Pꝛochein d- 
mies to infants. 318, 330 
Aaaa Inkoz⸗ 
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Inkozmation. 


Several Extortions cant be join'd in 
one Information, Page 193 
Information lies for licenſing a Nar- 
rative, &. tho' by Order of the 
Houſe of Commons. 18 
Lies in B. R. tor exerciſing the Trade 
of a Brewer. 62 
Lies for going to Church arm'd with 
Piſtols, 1 
Lies for ſaying of a juſtice of Peace, 
he is a Buflle- headed Fellow, un- 
derſtands not the Law, and hath 
not done my Client juſtice. (Sed 
Onere) 46, 65 
Lies for * a Traitor at J, 
without a public Confeſſion, &c. 


381, 382 
Lies for a ſcandalous Epitaph on 
Queen Mary. 358 


Owere, If it lies for conſpiring and 
endeavouring to procure an Heir 
apparent to marry a Woman of 
ill Fame and no fortune, and ma- 
king him drunk to that End, G&c. 

456, 457 

See an Information for ſending a 
Challenge to a Commiſſioner of 
the Land-Tax, and the Statute was 
miſrecited, and theretore on De- 
murrer adjudg'd for the Defen- 
dant, tho' it would well have lain 
at Common Law, had not the Stat. 
been recited, 477 

Note the Stat, againſt malitious Intor- 
mations, 345 

See allo Tit. Jnntitments, 


Juquiry. 


On a Nonſuit in Replevin, the Omi(- 
ſion of the Jury to find 3 
and Tax Colts may be ſupply d by 
a Writ of Inquiry. 11 

In an Avowry for a Poor's Rate the 
Plaintiff after Iſlue join'd was non- 


4 


luited at the Trial, and the Jury 
did not afleſs treble Damages, this 
may be ſupply'd by Writ of the 
Inquiry, 344 
Note, The Caption of an Inquiſition 
is not amendable, ſecas of Indict- 


ments. 70 
Jnquiſittons, 

When to be pro Domino Rege & Cor- 

pore Com. 58 
Jnrolment. 


Inrolment makes an Eſtoppel, as A- 
ainſt an Obligation enroll'd one 

is eſtopp d to plead, Nor eſt fabi um 
247, 248 

A Copy of the Inrolment of a Deed, 
Qucre, it Evidence at Common 
Law. Ibid. ibid. 


Ignterrogatozies. 
Of Iaterrogatories on Contempts. 
Lide 63. 
The four Days for putting in Interro- 
gatories, muſt be in Term. 8 
Where to anſwer Interrogatories on 
 Recognizance, and where in Lin- 
culis. 448 


Joinder in adtons, Vide Jointenants, 
and Page 63, 108, and 115. 


Tointenants and Tenants in Corion. 


Tenants in Comman can't join in E- 


jeFment, Ee. 2 
And (o in Avowry. 347 
But they muſt join in all perſonal 

A ions. Quere. 474 
See allo Page 330, 457. 

Judges. 


Their Deaths, Removals, Oc. Vide 
47, 95, 339, 380. | 


Judgment. 
Judgment againſt an Heir where ge- 
neral and where ſpecial. 162 


Debt 
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Debt lies not in an inferior Court on 
a Judgment in B. &. 220 
Where Judgment for the Defendant 
in Ejectment in B. R. is revers d 
in Parliament, there onght to be a 
new judgment, Quod QYner recuperet 
ter minum. 314 
Judgment in the Common Law Court 
of Briſtol, where the Court of Con- 
{cience there is entitled to the Ac- 
tion i only voidable, though the 
Words of the tatute are, The Judg- 
ment ſhall be void, and the Defen- 
dant to have Coſts, and Execution on 
fuch Judgment was adjudg'd good. 
2337 236 
Judgment ſhall not be given for a 
corporal Puniſhment in the Ab- 
ſence of the Party. 448 
How Judgment ſhall be in a Quo War- 
ranto. Vide 19. 
Judgments on vitious Inditments to 
be ſet aſide. 13 
Judgment in Treaſon deny'd to be ar- 
reſted, tho' ſeven Objections there- 
to. 5, 6 
See Judgment in Treaſon revers'd in 
theCaſe of the King and Valcot. 370 
See alſo 149, 161, 303, 310, 365. 


Jury. 

An Action lies not againſt a Jury- 
man, for a malitious Indictment or 
Preſentment. 116 

Quere, If a Jury in Caſes of Life or 
Member may be diſcharged with- 
out giving their Verdict. 401, 402 


King, Vide Pyerogative. 


L. 


Labourers. 


N an Order for Servants Wages 


it ought to appear he was retain' 
according to the Statute. 3 


Latine and falſe Latine. 


Indictments are to be in Latine. 212 

Yet a Conviction by Juſtices of Peace 
may be in Engliſh, 289, 297 

See allo Tit. f om and Obligation. 


Latitat. 


Quere, If it be a good Commence» 
ment of a Suit within the Year on 
a penal Statute, 4, 195 


On a voluntary Appearance the La- 
titat to be ſued in a fortnight. 244 


Laws. 

On the Conqueſt of a heathen Coun- 
try the Laws of Religion ceaſe, but 
not the Laws of Government, 228, 

| 229 

Leet, Vide Steward, 


Levart facias. 


A Levari fac for a Fine may iſſue out 
of the Crown Office. Cu ere. 251 
Proceſs in a Hundred Court may by 
Cuſtom be by Levari fac. 125 
Quære, if Cattle of a Stranger may be 
taken and ſold by the Sheriff on a 
Levari fac. 434 
Note, This was a Levari fucias de 
exitibyus terre for the King upon an 
Outlawry. Vid. and 437. 
The Cattle of a Stranger being levant 
and couchant on the Land of 2 
Perſon outlaw'd, are ſcizable on a 
Levari fac for the King. 469, 470 


Libels, Vide 36, 358 and 359. 


Limitation of Actions. 
When the Stat. ſhall commence againſt 
a Priſoner. 26 


The Defendant may plead the Stat. 
of Limitations, where he was be- 


yond 


* TASUE 


ond Sea the whole Time, Oc. 190 
Where non aſſumpſit infra ſex annos is 
pleaded to a Declaration of an Al- 
ſignee of Bankrupts, the ſix Years 
ſhall be accounted from the original 
Cauſe of Action. 70 
If A. dics inteſtate, and Adminiſtra- 
tion is at firſt committed to one, 
and a Stranger receives Money, and 
then Adminiſtration is granted to 
another, the fix Years ſhall be ac- 
counted from the firſt Adminiltra- 
tion. 311 

A ſubſequent Adminiſtrator ſhall not 
have — of a Suit brought 
by an Adminiſtrator, durante mi- 
nori ætate. 428 
Secus of an Exccutor. Ibid. 
Limitation of Eſtates, Vide Tit. 

Deviſes and Remainder, 


London Cuſtoms. 


Of a Feme (ole Merchant, vide 42. 
The City of London cannot ſet a Fine, 
c. for Non-performance of a 
By-Law. gr. 10 
Yet ſee a Procedendo to the City of 
London for trying their Juriſdic— 
tion in Debt on a By-Law. 68 
Money in the Hands of rheOrdinary, 
or an Attorney, not liable to a 
foreign Attachment. 347, 427 
The Garniſhee in a foreign Attach- 
ment can't plead to the juriſdiction 
of the City after Imparlance. 109 
Where an Action is founded on a 
By-Law, tis uſual on a Hab' Corp” 
to return the By Law. 139 
But not uſual to return the Cuſtom 
where the Suit is grounded on 
the Cuſtom ( wt dicit ) Ibid. 
As in an \Qion for calling a Woman 
Whore, Ce, founded on the Cu- 
ſtom of the City. Ibid. 
See a By-Law tor obliging Dancing- 
maſtcis to be of the Company of 
Muſicioneis. 372, 373 


4 


See their Cuſtom of chooſing Livery- 
Men, &c. and impriſoning the Re- 
fuſers. 411 


M. 


Mandamus. 


T lies to (ſwear a Pariſh-Clerk 
elected according to the Cuſtom. 
105, 106 
So to reſtore a Schoolmaſter, or Pariſh 
Clerk. 14 
So to reſtore the Sword-bearer ot a 
Corporation. 145 
So to reſtore a Scholar of St. John's 
College, preſented by the City of 


Briſtol. 238, 239 
So to reſtore a Clerkof the Company 
of Maſons. 348 


So to reſtore a Clerk of the Peace. 317 
50 to reſtore the Regiſter of a Biſhop's 
Court. 265 
So to reſtore a Clerk of a Company 
in London. 348 
So to (wear a Town-Clerk into his 
Office. 245, 418 
And a Return by way of Excuſe, 
that the Party is not qualified, is 


Wo, i: * 419, 420 
So to admit one to the Oſhce of high 
Bailiff of Weſt miniter. 245 


So to Juſtices of Peace, to vive Judg- 
ment on the Statute tor releaſing 
poor Perſons. 202, 203 

So to Pariſh Officers, cc. to make Poors 
Rates, 420 

So to an Arch-Deacon, to (wear a 
Churchwarden elected according 
to Cuſtom of the Pariſh. 417 

So to the Eccleſiaſtical Court togrant 
Adminiſtration to the next of Blood, 


45 
Vir Where a Will is not, or 11 
puted. Onære. 454 
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So to the Spiritual Court, to declare a 


Will prov'd per Teſtes. 289 
So to make Poors Rates. 422 
Or to ſign Poors Rates. 478 


But it lies not where an Aſſize lies. 
347. Vide 244. 

Nor for any Office that is not a pub- 
lic Office. 41 

Nor for reſtoring a Surgeon to a Hol- 
pital. 41 


Nor for reſtoring a Water-Bailift of 


the River Severn. 347 
Nor for ſwearing a Steward of a 
Court Baron, 127 
Nor for reſtoring the Clerk of a Dean 
and Chapter. 133 
Nor for their Regiſter, except he has 
Eccleſiaſtical Juriſdiction, 133 
Nor for reſtoring a Fellow of a Col- 
lege. 143 


Nor for amoving Fellows of a College 


on Suggeſtion, they had not taken 
the Oath to the King, 279 
Nor to the Inquiry Jury of Clithero, 
to preſent one to be a Freeman. 239 
Nor for reſtoring an Alderman who 
had abſented himſelf from the Cor- 
poration. 197 
Nor for enforcing the Spiritual Court 
to grant Adminiſtration according 
to their Sentence. 158 
Nor to the Eccleſiaſtical Court to grant 
an Adminiſtration where a Will is 
in Queſtion, 454 
Quere, if it lies to a Town-Clerk to 
deliver the Corporation-Books.102 
Or if it lies to compell Pariſhioners tb 
make a Rate to reimburce one on 
whom Pariſh lflu:s are levied, &. 
ak 
See a Mandamns to reſtore nine — 
mon Council Men of Cheſter, &c. 


21 
But quaſh'd, becauſe there onght © 
have been ſeveral Writs. 307, 308 
To whom a Mandamys ſhall be directed. 
Vide 41, 102, 213, 327, 422. 


By whom it is to be return'd. Vide 

41, &c. 

Qxere, it the Return thereof by a Cor- 
poration is to be under the Hand 
and Seal of the Mayor, Oe, or un- 
der the Common Seal. Vide ar, 

42, 279, 324, 422 

On a Mandamns return'd Cauſe oy 
be ſhewn, tho' che Writ does not 
conclude, vel cauſam nobis ſhenifices. 


An Action for a falſe Return of Ma 
damit ought to be in B. R. 400 

Quere, If Judgment be given on a 
Demurrer, whether a peremptory 
Mandamws lies. 1bid. 

After what Trial a peremptory Man- 
damns lies. Vide 213. 

On a Mandamws to a Corporation the 
particular Defaulters are to be at- 
tach d. 327. Vide 213. 

See an Attachment for not returning 
a firſt Mandamur. 234 


Marriage. 
An inceſtuous Marriage of his Baſtard 
Daughter. 200. Vide 356, 360. 


Marſhall of B. R. vide Office, and p. 3. 
Malter and Servant. 


Where the Maſter ſhall be chargeable 
for the Act of the Servant. Vide 
117, 118, 451. 

The Maſter may have an Action for 
inveigling away his Servant. 111 

Vide 354. 4 
See alſo Tit. Appzentices. 


= ers Martms. 
Alſiſa eit feſtinum remedium. 368 
Certum eft quod certum reddi poteſt. 


o 


F 44 

Quilibet poteſt renunt iare Juri pro ſe in- 
trodutlo. 23 
Non eft heres vivenths. 153, 155 
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Valeat quantum walere poteſt. 172 


Contemporanda expoſitio eil optima. 210 
'Tis the Duty o = to ſuppreſs 
new Inventions. 228 
Placitum eit nomen collelliuum. 239 
Oportet quod certa res deducatur in judi- 
; cium. * P _ 
norantia uri: non excuſat. 269 
— & conſuetudo Parliamenti eſt lex 
terre. +. oY 
Fx fatto (cognito) Jus oritur. 286 
Dbi jus eil vagum aut incognitum, mi- 
ſera eil ſeruitus. 278 
Intus exiſtens prohibet alienum. 280 
Communis error facit jus. 321, 342 
Qui per alium facit, facit per ſe. 294 


Uni ex damnato coitu naſcuntur inter li- 


beros non computantur. 356 
Quando aliquid probibetur, prohibetur, 
& id per quod, &c. 363 
Jus accreſcendi inter Mercatores locum 
non habet. 474 
Comveniens eff quod fiat unica taxatio 
dampnorum, 353 
Medletas Lingue. 


Wherever a Medietas lingue is to be 
had, a ſpecial Jury ought to be re- 
turn'd. 20 


Meliug inquirendum, Vide Felo de ſe, 
Merchants. &c. 


The Part- owners of a Ship may have 
Trover for the Ship. 366, 367 
Where Goods are damnified in a Ship, 
an Action lies either againſt the 
Maſter or the Part-owners. 117,118 
But one Part-owner is not ſueable 
without the others, for all muſt be 
joined. | Ibid. 
See an Expoſition of the Rule, Jus 
accreſcends inter Mercatores locum non 
habet. 474 
And Quere, if the Survivor and the 
Executor of him who dies, may 
2 


join, or be join'd in ſuch Actions, 
Ibid. 
Where a Factor ſhall have an Action 
for his Factorage, or nor. 349 
Where Detinue lies for Goods for- 
feited by the Navigation-Act be- 
fore Information or Seizure. 361 
The King cannot ſtay a Ship or lay 
an 5% Anat in Time of Peace. 216 
Action lies for ſuing in the Admi- 
ralty to ſtay a Ship bound to the 
Eaſt-Indies. 215 
Pyracy adjudg'd to be within the 
Words ( Danger of the Seas) 56 
The Drawer of a Bill of Exchange 
can't plead, He is no Merchant. 45, 
152 
Qusære, If a Recovery (without Satis. 
faction) by the aſt lndorſee againſt 
the Drawer, be a Bar to an Action 
againſt the firſt Indorſer. 4, 32, 33 
Declaration that J. S. per notam ſive 
billam ſecundum conſuetud' mercator' 
promiſed to pay 60 Guineas, if the 
Plaintiff ſhould be marricd within 
two Months; not good. 227 
The Drawer of a forcign Bill is liable 
without any Notice to the Drawce. 
451. Vide 376. 
Indebitatus ſump lies againſt the 
Drawer of a Bill after tis prote- 


ſted. 451 
How the Acceptance of a Bill may be 
52 


qualified. 4 
yr Under-writing of a Bill is a ſut- 
cient Acceptance. 401 


If freſh Suit be againſt the Acceptor, 
Reſort may be to the Drawer at any 
Time. 384 

A Plaint on two Bills in the Port- 
mote Court of Cheſter pleaded to 
Caſe on Bill of Exchange in B. R. 

37 

Where in Caſe againſt the 4. 
on a ſpecial Promiſe an Acquittal 
of the Defendant (hall be no Bar 
to another Action againſt the 
Drawer on the Promiſe in Law. 376 
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Where a Bill is payable to J. S. or 
Bearer, the Bearer cannot maintain 


an Action thereon. 466 
Secws where the Bill is payable to 
. $ or Order. Ibid. 


Where a Bill is payable to J. S. (not 
ſaying or Order, &c.) and J. S. aſ- 
ſignes it Luære, if an Action is 
maintainable againſt J. S. 176 


See a Merchants Apprentice draws a 


Bill and charges the Maſter. 450 
A Bill of Exchange does not make 
Bona Notab where the Bill is but 
where the Debtor reſides. 392 
See a Bill of Exchange pleaded in 
Diſcharges of a Debt on Bond. 1 9g 
Sce alſo Tit. Bills of Exchange and 
Monopolies, and Pa. 4 and 32. 


Miſnomer, 


A Verdict, That Robert the Defendant 
ſeald the Obligation by the Name 
of John, and Judgment for the 
Plaintiff. 40 

vere, If one outlaw'd for Treaſon 
by the Name of Knight can plead 
aVardon by that of Baronet. 65,18, 

Of miſtaking the Plaintiff's Name for 
the Defendant's, in pleading the 
Stat. of Limitations. 45 

Jermin tor Jermy pleaded in Abate- 
ment, but held cured by Appea- 
rance. 183 

Syms for Symons pleaded in * 

30 

Robert for Richard in a Declaration 
amended. 287 

See alſo Tit. Abatement and Amend- 
ment, and Pa. 477. 


Money. 


Where Money may or ought to be 
brought into Court. Vide pa. 8, 9, 


16, 20, 29, 45, 169, 255, 264, 
299, 357» 


Monopolies. 
All Bonds in Reſtrairit of Trade tend 
to Monopolies. 121, 122 
See the Cale of the Merchant Adven- 
turers and Rebow. 53 to 56, 


MYottgage. 
Where a Mortgage 10 Years is divers 
times aſſign d over, yet the Mort- 
agor (tho he continue in Poſſeſ- 

ion) is no Diſlciſor, 
So tho' the Deed be delivered upon 
the Land. 249 
Where a Mortgagor covenants to 
make further Aſſurance, after a De- 
fault, the Aſſurance ought to be 
abſolute; but not to releaſe his 
Equity, nor with Warranty. 318 

Sce allo pag. 146, 147. 


MWoztuary, 
Mortuaries are due by Cuſtom only. 
166 


Murder, &c. 
Vide Title Expoſition in Verbo Myr- 


drum, 

Words are not a ſufficient Provoca- 
tion to make it Manſlaughter. 406, 
407, &c. 

See there divers good Caſes put of the 
Difference between Manſlaughter 
and Murder, 

The King's Bench may bail in Caſes 
of Suſpicion of Murther. 298 


N. 


Nolle pꝛoſequl. 


T Ouching a Nolle praſegui, Vide 
pag. 8, 18, 23, 39, 326. 


Non compos, vide Tit. Felo de ſe, 
and Ideot. 


Ne exeat regnum, vide 53 and * 6. 
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Nuſance. 


After a Conviction, a Writ ſhall go 
to the Sheriff to abate it at his own 


Charge. 10. Vide allo Tit. Fincs. 


— t »„— — _ — _ 


O, 
Obligation, 


HAT Writing amounts to an 
Obligation, Lide 87. 
Of Arbitration - Bonds. Vide 100, 103 
Ot Bail Bonds. 35 
Of Bonds to perform Covenants. Vide 
106, 377. | 
Of Bonds in Reſtraint of Trade. 121 
Bonds in triceſemo ſecundo libris, 60 
Or ſexagcſtmo litr. Ibid. 
Or quaedringint libr. 86 
/ 


Or ſex trigint' libr. 187 
Or otlagint' for oegint 226 
Or quadrans for quadragint 477 
Or ſeſſanta for ſexaginta, 478 


are good Bonds, notwithſtanding 
the falſe Latin, &. 

Where one by writing under Hand 
and Scal appoints a Steward to re- 
tain 1c4 1. out of the firſt Money, 
he ſhall reccive Quere, it Debt lies 
thereon, as on a Bond. Vide 87. 

Noverint, &c. oblig. A. B. in Com pred 
Midd' vigint in quadrans libr Dat 
anno regni R. Car. 2. 1674. with a 
Condition for Payment of 20 /. 
12 5, adjudg'd a good Bond for 40 /. 
and the Date being impoſſible, any 
Datc may be alledged. 477 

Note, A Bond may be good, tho' to 
perform void Articles, &. 242 


Occupant. 
A Frechold veſts in a ſpecial occupant 


by Diſcent, without Entry or 
Claim. 290 


2 


n.... 


Ollice. 

Tenant at Will of the Office of Mar- 
ſhal of B. R. (uffers voluntary Eſ- 
capes Quære it it be a Fortcicture of 
the Inheritance, the Court having 
no Notice of the Setlement of the 
Othce. 95, 96, 97 

Quere, If the Oſſice of Solicitor of the 
Trealure be within the Statute 
2 Ed. 6. 

A Bond of a Deputy to account for 
the Profits of an Office, and to pay 
a Moiety to the Principal, is not 
within the ſaid Statute. 356 

See the Return of a Writ of Error by 
an Olhcer of an inferiour Court. 285 


Ozder. 


An Order of Seſſions, that a Con- 
ſtable ſhall return Money and 
Plate, &c. good. 204 

Yet an Order that an Overſeer ſhall 
return 3 J. fraudulently obtain'd, 
held ill, for he ought to be in- 
dicted. 287 

An Order of Seſſions may be confirm'd 
in Part and diſcharg d in Part. 287 

Sce allo Tit. Apprentices, Baſtards 
and Poozs Rates, Oc. 


Dpinary. 


The ordinary can't refuſe a Clerk quia 
minus ſufficiens in literatura, but muſt 
ſhew the particular Cauſe certainly, 


239, 240 
Outlawry, ; 


A malitious Outlawry may berevers'd 

on Motion. 19 

Sec one outlaw'd fined tho abſent. 36 
Sed wide 77 contra. 


Dyer. 


In what Caſes Oyer may be, and 
how. Lide 187. 


Pannei. 


he TABLE. 


* —_—— 


* 


b. 
Jannel. 


Priſoner for HighTreaſon ought 
to have a Copy of the Pannel. 
Vide 3 and 5. 


Bat don. 


See a Pardon of Felony with a Clauſe 
for Tranſportation allowed. 16 
A Pardon of Murder by the Words 
ſelonicam inter feci ionem allow'd. 9 
Sec a Pardon of Murder allow'd with- 
out a Writ of Allowance, it having 
been before allow'd at the old 
Baily. 230 


Parllament. 


The Houſe ot Commons no Court 
(of Parliament) Quere. 19 
An Order of the Houſe of Peers, that 
one has no Right to an Earldom 
ſhall not conclude him, 273 
If a Sheriff be return'd a Member to 
Parliament, he ought to ſerve not- 
withſtanding the Clauſe in the 
Writ, 432 
See alſo Tit. Pyivilege. 


Peace, Vide Cuſtos Bzevium. 
Perjury. 


An equivocal Oath is Perjury. 
Perjury ought to be alledg'd in a 
Thing material, but if it has any 
certain Relation, it ſuffices.460,461 
Vide Tit. Affidavit, 


Perpetultp. 


Deviſe of a Term to A. and the Heirs 


Males of his Body, and if he die 


without Iſſue living B. then to C. 
this is a good Deviſe to C. on the 
Contingent ſupra, 208 
Yet an Executory Deviſe to commence 
after the Death of one without 1C- 
ſue, is not good, 433 
A Term for Years is devis'd to A. for 
Life, Remainder to the Heirs of the 
Body of A. it was adjudg'd in Par- 
liament, that after A's Death his 


eldeſt Son ſhould take by Pur- 
chaſe. 


447 

See a Deviſe to an Infant in ventre 

ſa mere, if a Son, Oc. 437 
Piracy, 


Adjudg d to be within the Words of 
a Policy, viz. Danger of the Seas, 


56, 57 
Pledges. 
Pledges of Returno Habendoin Replevin 


are liable after a Removal by Cer- 
tiorari, or by Pone. FIN 


See alſo Tit, Replevin. 
Pleas and Pleadings. 


Placitum eſt nomen collettivum. 239 
Pleas to be certain, i. e. to a general 
Intent, 64 
Ergo Du plicity or Uncertainty in Plea- 
ding not allow'd. 239, 240 
But ſuch Duplicity ought to be ſhewn 
for Cauſe of Demurrer at Common 
Law. 64 Kc, 
And per diverſas medias aſſign ationes is 
good, where tis but lnducement. 
64, 65 
And a Bankruptcy may be pleaded ad 
ommnes Intent iones ſeparal' St atmtor'. 1 08 
Yet an ill Inducement to a Traverſe 
may vitiate the Plea, 245, 321 
Where there are divers Matters al- 
ledg d in one Record, tis ſufficient 
to plead to any one of them, with 
inter al. 253 
Cccc But 
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But where 40 Acres are recovered, 
one cant plead a Recovery of 20 
Acres, but of 40 Acres, whereot 
the 20 Acres are Parcel, 253 
Where an Adminiſtrator pleads (i. 
veral Judgments in Bar, the Plain- 
tiff may reply as to every one of 
them ſeverally, and conclude to 
the Conntry. 443 
For this is an anomalous Caſe and 
out of the Rules of double Plead- 
ing. Ibitl. 
What is traverſable in Treſpaſs, Re- 
plevin, or Avowry. Vide 471. 

A Travers ought to be of ſuch a Part 
(or Point) which if found for the 
Defendant, deſtroys the Plaintiff's 
Action. 321 

A Plea ought to be according to ſuch 
Conſtruction as the Law makes on 
a Conveyance, 493 
As, a Recovery to Uſes of A. g. 
&c. is to be ſo pleaded. Ibid. 

An ill Conduſion vitiares a Plea. 86 

As where one conclitdes, Et hor para- 
tus eſt werificare, whete he ought 
to conclude to the Country. 86 

For this (before 4, 5 Anne) was held 
Matter of Subſtance. Ib. 

Where the Plea ought to conclude 
to the Country, and where with 


hoc parat us et veriſicare. > ON 


In Treſpaſs contra pucem is Matter of 
Subſtance. 168 
In Debt for an Eſcape where onedves 
not condude prot patet per Record, 
'tis only Form, and the Plea is 
good. 299 
Where the Condition of an Obliga- 
tron is for Payment of three ſe— 
veral Sums, at three feveral Days, 
and the Defendant pleads Payment 
of the two firft 8ums, and that the 
third Day is not yet come, he ſhall 
conclude in Bar. 83 
Where a Matter of Fact is pleaded in 
Abatement, and the Plaintiff rc- 
plies and traverſes, the Matter of 
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Fact he may conelude either ju g- 
ment / at/io, or quod reſpondeat 
Onſter. 479 
Where an ill Plea in Bar ſhall be aided 
by Verdict 378, 379 
Of Pleas in Bar or Abatement to an 
Avowry. 375 
In Covenant to render a true and juſt 
Account, a Breach was aſlign'd 
quod non dedit verum & juſtum Com- 
putum, and good, 42 
One may plead, puts darein continu, 
that the Plaintiff had brought a ſe- 
cond Action, and recovered, tho' 
the ſecond Action was abatable. 3; 
One cannot plead ſeveral Dilatories 
at the ſame Time. 68 
How an Outlawry is to be pleaded. 
| 79 l 
No Plea to the Juriſdiction 42 * 
Kind of Imparlance. (Ouere) 253 
But one may plead to the? uriſdition 
without making any Defence. 319 
Time to plead in Abatement. 251 
Time to plead on a Hab' Corp or At- 
txchment. 3 
Four Days Time to pkad on a Re- 
Jpond' Outer. 19 
Touts temps priſt not pleadable after 
Imparlance. 334 
Where and low pleadable. 441, 443 
Tender and Refuſal no Plea in Aſ- 
ſumpſit. 334 
See alſo Tit. Tender. 
See Acceptance of Feofment, gc. in 
Satisfaction held no Plea to Debt 
on Bond. 199 
Yet a Bill of Exchange pleaded as ac- 
cepted in Diſcharge of a Debt on 
Bond allow'd. 19. Vide 444. 


Pooxs Rates and Poozs Settlement. 


A Mandamus may be granted for 
making or for 'figning Poors Rates 
Vide 442, 478, 479, 485. 

Of Perſons ſuing as Panpers. F. 56,77 


An 


riſh can't originally be made at the 
Selſions, 25 
And a Poors Rate made at the Seſſions 
tho made upon an Appeal; yet if 
it does not appear to be ſo (by the 
Order) is void. 133 
Note, An Order upon an Appeal is to 
be made at the next Seſſions. 365, 


415 
Ground-Rents or Quit-Rents are liable 
to Poors Rates, Or. 62, 264 


Contribution to a poor Pariſh by an- 
other Vill. &. may be by a grols 
Sum yearly. 242 

Or it may be by a Charge on ſome 
particular Perſons, or upon the 
whole Pariſh. 309 

When the Juſtices confirm a Poor's 
Aſleſiment, they cannot grant a 
Warrant to diſtrain, before a De- 
mand made (i. e. in Strictneſs, Sed 
hie communis error facit jut) 342 

A Poor's Rate ought to have Regard 
ad ſtatum C facultates rather than 
to the Pound-Rate. 478, 479 

Qwere, If the Juſtices may order a 
weckly Allowance (bur tis uſually 
done) 321 

Rating of an Occupier for his Land- 
lord towards the King's Tax is a 
Rating of him to make a Settle- 
ment within rhe explanatory rs 

282 

But Note the explanatory Act, as to 
Notice of a Setlement held not ex- 
tendible by Equity. 410 

Alſo a Certificate of a Setlement ſig- 
nified nothing before the new Sta- 
tute. 492. 2 

'Tis fit that a poor Perſon ſhonld have 

Notice and be heard before [iis Re- 
moval; but this is not abſolutely 
necellary, 478, 479 

If a poor Perfon has been reliev'd 
ſeveral Years, the Ro may 
preſume Notice in Writing ; but 
tis only Evidence thereof. Vide 382 


QO 
It onght alſo to be by two Juſtices 
( Pnoru unnt) 285, 400 
And to ſtate the Fat, but not the 
Law. | 286 
And it ought to appear therein, that 
the poor Perſon did not rent 10 U. 
per ann . 200, 400 
Yer tis held to be ſufficient, if it ſays 
cither That he did not rent 104. 
or that he is likely to become 
chargeable. Vide 339, 354. 

An Order for Removal to the Place 
of laſt Setlement (as they are cre» 
dible inform d) is ill. 413 

And an Order for Removal of A. B. 
and C, with their Wives and 
Children is too uncertain. 478, 479 

If a poor Child be brought from 2. 
to B. without legal Authority, it 
may be ſent back to A. tho' it was 
not ſetled there. 364 

But if the Order concludes, There to 
be provided for according to Law, it 
may be quaſh'd. 372 

H. and his Wife being ſetled at A. 
came clandeſtinly into B. where 
they have a Child born, H. dies in 
the King's Service; Quere where 
the Child ſhall be maintain'd. 380 

A poor Perſon landing from Holland, 
can't be remov'd to the Place of 
his Landing (this is Caſs omiſſus ) 

28 

Where a Woman & her Children * 
reliev'd by the Pariſh, if a Man of 
another Pariſh marries her, yet the 
Children ſhall not be remov'd to 
the Father in Law. 208. Vide 418. 

A Woman was remov'd by Order 
from A. to her Husband at B. and 
upon Appeal 'twas order'd That 
the Husband and his Wife ſhould 
be returnd to A. This Order was 
quaſh'd q the Husband. 227 


Alfo 


—— 3 


Dr . — . wmÄ 


The T AB L E. 


Alſo an Order may be revers'd, quoad 
one Perſon, and confirm'd quoad 
another. 264, 372, 47% 

And an Order on Appeal ought to 
made at the next general (Quarter) 
Selſions. 365, 418 

One was indicted at the Seſlions for 
Non-performance of an Order of 
Seſſions for maintaining his Son's 
Wife; but 'twas quaſh d, becauſe 
not ſaid ad general quarterial' Seſ- 
ſion, Ce. 418 

Note, the Seſſions can only affirm or 
reverſc an Order, but not remove 
to a new Place of Setlement. 285, 

286, 396 

If a poor Man be removd from 4. 
to B. he can't be removed from h. 
to C. before Appeal. 218, 353 

But it they remove him to C, and C. 


appeals, and the Order is affirm d 


at the Seſſions, C. is concluded. 227 
A poor Man is remov'd from A. in 
Com' V. to B. in Com G. and on 
Appeal to the Seſſions of Com' F. 
the Order is revers'd. Now, two 
Juſtices of Com' C. may remove 
lim to A, again. 401 
A Servant well ſetled with a Maſter 
who is removable, cannot be re- 
mov'd with the Maſter, but the 
Maſter may complain on the Re- 
taincr, 478, 479 
Quere, If Retainer of a Servant for a 
Year with a Service for 40 Days 
only, made a Settlement by the 


Stat, 3 & V. & M. before 8 
V. 3 lid. 


de an Order of Seſſions for Servants 
Wages quaſh'd in Tit. Labourers. 
See alſo Tit. Sellons. 


Poſtea. 
A Poſtea loſt may be renewed. Lide 
285. 
Pqerogative. 
The King can't licenſe a Nuſance, or a 
Thing malun in ſe. 19 
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Nor grant the Privilege of a ſole 


Trade, s. e erect a Monopoly. Vide 
53 tO 56, 
Nor reſtrain a Ship from trading (or 
lay an Embargo) in Time of I'cace. 
215, 216 
Nor charge the Revenue of the Ex- 
ciſe, &. with a Rent or Sum (5. e. 
beyond his own Life) 271, 272,273 
But he may grant the Office of a 
Searcher of a Port for Lite after 
the Death, &. of Tenant at Will. 
: 335, 336 
He may impreſs Seamen in Time of 
War, but he ought not to impri- 
lon them. 345 
He may preſent to a Church void by 
Ceſſion, i e. when the Incumbent 
is made a Biſhgp. 300 
Qusre, It the Cattle of a Stranger may 
Le ſeiz'd and ſold for the King on 
Levari ja after Outlawry. 435, 436 
Qngre the King's Power of dilpenſing 
with the ſacramental Text and pe- 
nal Laws, 21, 22, 23 


Puloners, Vide Iabeas Coppus, 
and Pag. 2. 26. & 209. 


Paivilege. 


Privilege of Parliament does not ex— 
tend to Breaches of the Peace. 49 
Attorneys Clerks arc not to be pri- 
vileged. Nor Attorneys them- 
(elves when ſued juintly with other 
Perſons, 6 
An Attorney of C. B. ſhall have Pri- 
vilege in Debt qui tam; ſecus on an 
Information. 219 
Onere, It one, who has left the Uni- 


verſity, ſhall have the Privilege 


thereof for what he did as Proctor 
there, 179 


Pꝛocedendo and Pzocedendo ad Ju 
dictum, Vide Pag. 12. &c. 
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Pobibition. 


It lies to the Conſiſtory Court to ſtay 
a Suit there by Libel for a Matter 
indig able at Common Law. 71 

So to the Eccleſiaſtical Court to ſtay 
the Examination of the Validity 
of a Marriage after an Indi ment 
againſt the Husband for marrying 
two Wives, and Verdict and Judg- 
ment thereupon. 72 

So, on a Suit there, for annulling a 
Marriage as inceſtuous after the 
Death of one of the Parties, 200 
Lide 356, 360. 

So on a Libel there, for Incontinency 
and getting a Baſtard Child (i e. as 
to the Baſtard Child) 204 

So on a Libel there, for locking up a 
Chappel, where the Parſon had a 
Grant of 10 J. per ann for reading 
Prayers there. 93 

So on a Suit there, for repairing a 
Pariſh-Church, where the Party 
was chargeable to repair a Cha- 
pel which had Parochial Rights, 

; 132, 148 

So to ſtay Suit as to an Examination 


relating to the Office of Maſter of 


a Free (ſchool, he having been once 
licens'd. 32 


24 


So to ſtay a Suit in the Arches for 
removing a Chancellor as not qua- 


lified, he having been allow'd, Oc. 


305 

It lies to the Chancery Court of the 
Cinque Ports to (tay a Suit there 
for Diſcovery of a Cuſtom. 261 
So to a Chancery Court in Wales to 
ſtay a Suit there againſt one who 
lives out of their Juriſdiction, tho' 


the Bill was for Diſcovery of a 


Deed which concern d Lands with— 
in their Juriſdiction, 409 
So to the Coure of Admiralty on a 
Suit there for a Stipulation made 
at Land. 109, 110 


So to the Court of Admiralty, wher® 
it has not original Juriſdiction, 
altho' a Queſtion ariſes, which is 
proper for their Conuzance. Secu 
where it has original Juriſdiction, 
tho a Queſtion arifes not proper 
for them, 462 

lt lies after Sentence in the Eccleſia- 
ſtical Court, where the Matter is 
not conulable there, although you 
have allow'd their Juriſdiction by 
Pleading, Oc. 254, 463 

Note, A Prohibition granted before 
Sentence, but delivered after, is a 
Prohibition after Sentence, 448 

It lies after Sentence on a Suit there 
for theſe Words, viz. Mr. N. is 4 
Rogue and a Dog, and will nevir be 
good till three Foot under Ground, 
and | had rather my Son ſhould make 
Hay on a Sunday, than her Mr. N. 
preach, &c. 253 

Where it lies to the Spiritual Court 
after Sentence, and where not. 
Vide 254, 448. 

But it does not lie to the Admiralty 
on a Suit there for Seamens Wages. 

| 71 

Nor to ſtay a Suit there againſt the 
Maſter of a Ship who had hypo- 
thecated it for necellary Repairs, 
Ge. 135 

Nor to ſtay a Suit there for the Cap- 
tion of a Ship on the Sea, altho' 
the Converſion was on the Land, 

444 

Sed Quere, Whether it ought to ap- 
pear on the Libel, that the Caption 
was ſuper altum mare, where the 
Detendant ſhews it by his Anſwer. 

402 

Ongre, Where a Prohibition lies to 
the Eccleſiiſtical Court on the Stat. 
of Diſtributions. Vide 15, 16. 

Quscre, If it lie; to that Court where 
they refuſe Proof of Payment of 
a Legacy by one Wienels, 165 


Dddd Q gre, 


Auscre, If it lies to ſtay a Suit in that 
Court for a Mortuary. 166 
Quere, If it lies to ſtay a Suit there 
for Proctors Fees, 237 
It does not lie to the Spiritual Court 
to (tay the Probate of a Will 
which concerns Lands. 46, 170 
Nor to ſtay a Suit there for marrying 
one's Siſters Baſtard Daughter. 356 
Nor to ſtay a Suit for not providing 
Communion- Wine at Eaſter, on a 
Suggeſtion that the Parſon ought 
to do it. 76 
Nor where the Biſhop libels for an 
Annuity, &. before his own Com- 
miſſary. 131 
Note an Annuity may be ſuable in 
the Eccleſiaſtical Court. 131 
Nor for citing one out of the Dioceſe 
aſter Plca pleaded. 105, 106 
Vide 132, & ſupra. 

Nor on a Suggeſtion That a Hundred 
ought to be difcharg'd of Herbage 
or other Tythes by Cuſtom. Vide 

03, 404 

Nor ſor Words ſpoken of che Wife 
to the Husband, viz. She is a drun- 
ken, cheating, forſworn Jade. 37 

Nor for calling a Man Cuckold, tho 
averr'd that it ſignifies his Wife is 
a Whore. 312 

Nor for calling one Rogue, Raſcal, 
Whoremaſter, and Son of an old 
damn'd perjur'd affidavit Butch. 226 

Nor for ſaying, He is a Whoremaſter, 
and hath had, and now hath a Ba- 
ſtard. 434 

Alſo after a Conſultation for not pro- 
ving the Suggeſtion, it does not lie 
on the ſame Libel. 63 

The Spiritual Court cannot try a Mo- 


dus, except it be on a Payment or 


no Payment. 247 

Juriſdiction of the Spiritual Court is 

not local quoad the Caule of the 

Action, but Reſidency ot the Per- 

fon. 105, 106 

He, who occupies Lands in anoth.r 
A 


Dioceſe, is an Inhabicant there, and 
chargeable to Church-Ornaments, 
c. | | 132 
Where ſeveral join in a Suggeſtion, 
the Prohibition ſhall be joint, but 
the Declaration ſeveral. 447 
See a Prohibition cauſa jadlitat ioni⸗ 
maritagii. 72 
Note, No Coſts are allow'd in a Pro- 
hibition. 20 


Quo Vatranto. 


Here a ſecond Imparlance may 

be therein. Jide 12. 
Of giving judgment therein where 
Liberties are ſeiz d, &c. 19 
See alſo Pa. 269, and Tit. Mandamus. 


Recognizance. 


Recognizance taken before a 
Juſtice of Peace, and forfeited, 
and then remov'd into B. R. can't 
be eſtreated. 3 
But on a Recognizance in B. R. a Sci 
fac lies there before tis eſtreated 
into the Exchequer. 385 
Where two Statutes (or Recogni- 
zances) acknowledged at ſeveral 
times are extended, the Conuzce of 
the latter Statute hath a reverſional 
Intereſt, wherein the Elder may be 
merged. Vide 77 to 82. 


See alſo Tit. Supplicabit. 


Reece 
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Recovery. 

A common Recovery is good, if there 
be any Tenant to the Precipe be- 
fore Judgment. 425 


Remainders, Cc. 


Where a Reverſion in Fee paſſes by 


Deviſe of the remaining Part of 
my Eſtate. 93, 94 
How a contingent Remainder differs 
from an executory Deviſe. 252 
An Eſtate for Years cannot ſupport a 
contingent Remainder. 25 4. qr. 312 
A Uſe limited to the Husband for 
Life-Remainder to the Wife for 
Life-Remainder to all the Iſſues fe- 
male of their Bodies, and to the 
Heirs males of the Bodies of ſuch 
Woes female, they have Hue a 
Dang/yer, the Remainder is at- 
tach d in her, but may be diveſted 
by the Birth of another Daughter 
afterwards, i. e. for a Moiety. 467 
So a Limitation to the Uſes of ſe- 
veral in Remainder is good to the 
laſt, tho veſted in rhe former, be- 
fore the Jaſt had a Capacity to 
take, Thi, 
See alſo Tit. Perpetuity. 


Rent. 

Rent may be diſtrein'd for by Tenant 
at Will. 255 

The Aſſignee of a Leaſe is diſcharg d 
of the Rent by an Aſſignement over 
without Notice, 192 

If a Man demiſes A. and B. for fo 
much Rent, and hath nothing in 
A. the whole Rent ſhall iſſue out 
of B. Vide 238, in pede. 

Tenant for Lite makes a Leaſe refer- 
ving Rent, and dies ſome Time be. 
fore the Rent-day is come, the Te- 
nant may detain the Rent, and yet 
a (ma!l Matter will make him Te- 
nant at Will of the Reverſion. 25 5 
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A Rent granted with a Covenant, 
that it ſhall be for ever paid free 
from all Taxes ; Eero, if this ſhall 
extend to Parliamentary Taxes. 


424, 466 
See the Conſtruction of a Covenant 


to pay Rent free from Taxes, Aſ- 
ſeſlments, ee, 211 


See alſo Tit. Tender, 
Requeſt and Demand, vide 361. 


Replevin, 
Pledges are to be therein, whether it 
be by Writ or Plaint. I, 2 
And the Pledges are liable after Re- 
moval by Certiorari or Pone. Ibid. 
The Sherift uſually takes an Obliga- 
tion to proſecute and to make a 
Return, which is inſtcad of Pledges 
and the better Way, 228 
Where a Plea in Abatement goes to 
the Point of the Action, there needs 
no Avowry to have a Return. 196 
But in all other Caſes on Pleas in 
Abatement, there onght to be an 
Avowry to have a Return, 333 
If the Sheriff cannot find the Cattle, 
he will return an Elorgatus of 
Courſe, 306, 307 
Where the original Seiſin ſhall be 
traversd in a Replevin. 230 
In a Homine replegiando, if the Sheriff 
returns Eloneavit, and a Capias in 
Withernam lilies, if the Defendane 
will plead Non cepit, a Superſedeas 
(hall be awarded to the Vithernam. 


200, 201 
And then he ſhall not gage Deliver- 
ance. 306, 307 


And Note, A Capias in Withrrnam can 
iſlue but into one County at once. 
28 

See alſo Tit Mledges. 


Neſcous and Return. 
The Sheriff's Return of a Reſcous ſhall 
not be travers d. 295 
Motion 
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Motion for a Sheriff to return his 
Writ. 25. Vide 12, 141. 

The Sheriff's Return cannot be falſi- 
fed by Aſſi daviti. 255 

Where an ill Return ſhall be aided 
by Appearance & econtra. 293, 


294 
Riot. 


More than two muſt be to make a 
Riot, yet two only may be in: 
died. 19 
The Sheriff nccd not be preſent at 
the Inquiſition of a Riot, except it 
be on his own View. And the 
Inquiſition is good, tho' after the 
Month. 423 
How a Convidion thereof is to be 
made either on the View, or In- 
quiſition. 173 


Robbery, 


In an Aion againſt the Hundred, 
the Robbery need not be averr'd 
to be in the High Way, or in the 
Day-time. Vide 150. 

A Servant robb'd of his Maſters Mo- 
ney may bring the Action in his 
own Name. 263 


Scire factas. 


Scire fac is an Action. Vid. 455 

A Scire fac' lies againſt the 

Pledges in Replevin by Plaint, at- 

ter Elongavit return d. 1 

A Sci' fac lies in B. R. upon a Re- 

cognizance remov'd out of C. B. 

199 

Execution of a Judgment in Eject- 
2 


ment ought not to be after the 
Year, without a & fac, 250 
In a Sci“ fac” againſt Tertenants, ee. 
one may be ſummon'd by a Rent 
liable to a Judgment. 185 
But the Summons ought to be upon 
the Land. Ibid, 
On a Sci” fac againſt Tertenants, one 
of them ought not to anſwer, 'till 
the others are warned. 282, 283 
Tho' it he does anſwer, he may have 
an Audita Querela, viz. not to avoid 
the Extent, but to have Contribu. 
tion, Ibid. 
Judgment againſt a Feme ſole, who 
after marries, a Sci fac iſſues againſt 
the Husband and Wife, and ſhe 
dies, a new Kei fac' well lies a- 
gainſt the Husband after her Death. 
10 
So a Sei fac lies for the ſurviving 
Husband, where a De was at- 
tach'd in him by a Judgment, had 
on a Sci fac in the Wife's Life. 


A St fac ought to be to the Ter. 
tenant on a Wit of Error of a 
Fine, but this is the Courle and 
Caution of the Court, and not of 
Neceſlity. 318 

Where a ci fac (hall be joint, and 
where ſeveral. 397, 398 

Error Coram wobis is no Plea to a 
Judgment on a Sei“ fac. 12 

Nor Error in Cam Scac'. 


39 
See alſo Tit. Recognizance, 
Sellin. 
Where the original Seiſin ſhall be 
travers d in a Heplevin 230 


Of Seiſins and Diſſeiſins. Vide pag. 8. 
146, Oe, 


Selllons. 


The Quarter Seſſions may try the 
ſame 


Te III 


ſame Sellion that Iſſue is joined if 
there be 15 Days for Return of the 
enire. 235 
In Corporations they rarely hold 
their Seſſions quaterly, but as they 
have Occaſion, per Eyres, J. 286 
The Selſions may puniſh an Over- 
ſcer by Indictment for Fraud in his 
Accounts, but not by ordering 
him to return the Money, Ge. 
3 3 
Where an Appeal lies at the E ia, 
Quarter-Seſſions, if it be receiv'd 
and lodg'd there, tis ſufficient. 365, 
418 
Alſo an Appeal to the get Quarter— 
ions after Notice is good, but it 
ought to appear ſo in the Order, 
and that the Appellant had no 
Notice of the intervening Seſſions. 
218, 418 
Where a Statute gives Authority to 
two Juſtices of Peace without Ap- 
peal, it may be excuted at the Seſ- 
ſions. 374 
The Seſſions may be held by Cuſtom 
at other Times than the Statute ap- 


points. 420 
One cannot be indicted at the Seſſions 
for Petty Treaſon. 405 


Sce alſo Appzentices, JPooz, &c. 
Sheriff, ſee Reſcous and Return. 
Simonp, Vide 134, 205, 394. 


Dlander. 


Slander of a Juſtice of Peace in the 
Execution of his Office indictable, 
or Information lies. Vide 46, 65, 

66 

As calling him Buffte. headed Fellow, 
ionorant Fellow, and has not done 
Juſtice, &c. Ibid. ibid. 

And per Ch. J. all Actions for flan- 
dring a Juſtice of Peace in his Of- 


fice may be turn'd into lndictment.. 
| 46, quere 13. | 
And per quoſdam, an Information lies 
for Words of a Juſtice, where an 
Action will not. 66 
Quere, If Action lies for Words of a 
Juſtice, Rogue ind buſy Knave for 
ſearching after him and other honeſt 
Men of his Sort, and he would make 
him give Satig ali ion for plundering 
him. 72 
Action lies for theſe Words, Yon are 
a None, and robb'd the Hockley 
Butcher, &c. 247 
So for, You are 4 Rogue, and broke open 
a Shop at Oxford, and your Grand- 
father brought over wy to make it 


up. 233 
So for, Jon are a Break lock, and a Picl- 
lock, and keep Piſtols in your Houſe, 
and [ will arraign you and have you 
whipp'd, &c. for it, F2 
So for ſaying of a Merchant, He is 
4 pitiful Fellow, and not able to pay 
his Debts, without a ſpecial Signi- 
fication or Damage. 292 
Quere, For ſaying of a Carpenter, He 
is 4 broken Fellow and Run away : 
The Court divided, but it ſeems 
actionable. 4 
Ouere, For (a ing of a Farmer, f 
ons more alas he is worth, and is 
broke. 28 
It lies not for a Butcher (on a Collo- 
quium of him and the Quarter of 

a Cow) The Cow, of which this is 
Part, dy'd of Calving, per quod he 
loſt his Cuſtomers. Quere. 161 
But if laid, That he had expos'd the 
Quarter, Oe, to Sale, and by Rea- 
ſon of thoſe Words loſt the Sale 
thereof, Action lies. 161 
It lies not for ſaying, Tor are a 
Witch, and I wil make you ſuffer 
246 


or 4 Witch, 


4 
Nor for calling a Men Cuchold, nor 


for calling a Woman IF hore, with- 
Ecee out 
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out a ſpecial Damage, &ugre, 26, 
„„ I} 

Nor for ſaying, She hath had a Baſlard, 
without ſhewing (ome temporal 
Loſs, as Marriage, &c, Vide ibid. 
and 391, 397. 

But the Word Whore is actionable in 
London by Cuſtom, and after a 
Habeas Corpus a Procedendo was 
granted. 138, 139 

But it ought to appear to be in Lon. 
don, by the Declaration return'd, 
and if remov'd before Declaration, 
quare, if not by Affidavit. Ibid. 

See the Force and Ule of an ſmnuendo, 
in laying Actions of Slander. 72, 

460, 401 


Sce alſo Tit. Pꝛohlbitton. 
Statutcs, 02 Ads of Parliament. 


A Statute may be to diſſolve a Mar- 
riage, had after the firlt Day of 


the Seſſion. 413 
The Word May intends Sal in a 
Statute. 220 
The Statute of Clouceſter is penal, 
yet favourd in Law. 78 
A Leaſe barr'd by Statute is no Evi- 
dence, (quere ) G1 


A Stat. pleaded to Action of Cale by 
Allignecs of Commiſhoners of 


Bankrupts. 70 
So to an Action on a Bill of Ex- 
Range: -. 190 


i 7 "wp ; 
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- 
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Statutes Merchants, and Staple, 


vide Tit. Recognt3ance, 
Steward. 


A Steward of a Court Leet (except 
Steward by Patent) can't hold a 
Court without DireQion from the 
Lord, | 285 

Summons, 


Summons and Severance, vide 95. 
2 


A Summons may be tor a Rent, viz. 
upon the Land, | 146 
See alſo Tit, Scire fac and Pag. 426. 


Supcrledeas, vide Etroz. 
Dupplicablt. 


How a Swpplicavit is to be moved for. 
N. B. 28 
On a Supplicavit the Party ought to 
give Bond to the Sheriff for his Ap- 
pearance in B. R. and on his Ap- 


pearance is to enter into a Recog- 
NZANnce, 427 


. 
Tares, vide Rent. 


Tenants in Common, vide Joln⸗ 
chants, 


Tender. 


Here ſemper paratus or Tender 
muſt be pleaded. 441 
In Debt for Rent Tender after Im— 
parlance is a good Plea. 50 
Yet Tender is not material in any 
Thing, but where there is a Pe- 
nalty. (Quere.) 334 
Ergo Tender and Refuſal is no Plea 
in Arp Ibid. 
If in Indebitat' aſſump the Defendant 
pop a Tender and Refuſal with 
outs temps apres & uncore priſt. 
Ounere of this Plea, for it does not 
anſwer to the Time between the 
Promiſe and the Tender. 443, 444 
Of 3 Touts temps priſt. Vide 
1 


id. and 334, 441 & 433. 
Time. 
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Time. 


Twelve Months ſhall be taken for 
Lunar Months. 439 
Where the Time is not material, yet 
if it be laid after the Action brought, 
the Judgment ſhall be arreſted ; ſe- 
cus of à Time impoſlible, as 30 Fe- 
bruar', &c. 442, 443 


Toll. 


It ought to import a Recompence, or 
elſe it muſt be expreſly ſhewn to 
be ſo. 297 


Trade. 


All Cheats and Abuſes of Tradeſmen 


are indictable. 16 
Bond with Condition not to buy 
Sheeps Trotters of any Perſon, the 
Obligee bought of adjudg d ill and 
tending to a Monopoly. 121,122 
One, who was no Apprentice, can't 
employ ſuch as have been Ap- 
prentices, for he who has the Pro- 
fit exerciſes the Trade within 5 El. 
of Trades, Oc. 179 
Yet uſing a Trade ſeven Years is a 
ſufficient Qualification within 5 El. 
tho' never bound Apprentice. 25 4, 
255 
In Indictments for uſing a Trade, 
the Trade muſt be in Latin, 212 
See alſo 286, 288. 


Treaſon, 


Sce a Copy of the Pannel allow'd in 
Treaſon. 3 

In what Caſes the Judgment in Trea- 
ſon may be arreſted or not. 5, 6 
vide 365. 

An Outlawry for Treaſon ought to 
be revers'd, if the Party comes in 
within the Year. 298 


— — 


See one withdrew his Plea of not 
guilty, and confeſs'd the Fact, and 
alter four Days Reſpite Judgment 
againſt him, 364 

See allo Tit, Attainder. 


Treſpaſs. 


If 4. requeſts B. to take Goods, Ge. 
tho B. does it, yet A. is a Treſ- 
paſſor, 434 

An Officer ſhall not be made a Trel- 
paſſor by Relation, 124 

In Treſpaſs an Officer j«ſl;fies by Pro- 
ceſs of inferior Court with a T ali- 
ter proceſſum. 12 

Note, A Diverſity in a Juſtification 
between an Olhcer and one who 
lets the Officer at Work, 434. 435 

Battery in a Church cannot be juſti- 
fied by a Molliter mwanws, except by 
the Churchwardens. 17 

In Aſſault and Battery, if the Defen- 
dant juſtifies, and the Plaintiff re- 
plies de injuria ſua propria, he can- 
not give in Evidence a Battery at 
another Time, 50 

In Aſſault and Battery, if the Defen- 
dant pleads ſon Aſſault demeſr, 
the Plaintiff may ſhew it was a ju- 
ſtifiable Aſſault, and if it be pleaded 
tempore quo, there needs no Traverſe 
or Averment. 227 

Where a Juſtice of Peace commits one 
as the reputed Father of a Baſtard, 
which after appears to be no Ba- 
ſtard, an Action of Treſpaſs and 
Impriſonment lies againſt the Ju- 
ſtice. 482 

The Perſon, at whoſe Suit one is out- 
law'd, cannot juſtify the taking 
of Goods by a Levari fac without 
\hewing of the Outlawry or the 
Command of the Sheriffs. 469, 470 

In Treſpaſs for diverting a Water- 
Courſe, the Plaintiff need not ſhew 
Title thereto. 41, 43 


Vide 


The TAB LE. | 


Vide (For taking a Horle Damage: 
ag 60 
Treſpaſs for breaking his Cloſe, and 
hunting and killing ſeveral (of his) 
Coneys thercin, held good. 458 
Treſpaſs lies Care liberam piſcariam 
fregit, and piſces ſuos cepit. Vide 11, 
433, 464 
But econtra tis ill if Oyare piſces, &c. 
cepit, not ſaying ſnos, Ibid, 464 
Onere, If it lies for carrying away lo 
many CareC/at' feni. 241 
Treſpaſs lies for a Feme Inheretrix 
after her Husband's Death againſt 
a Leſſee for Years for cutting down 
Treey (excepted in the Leaſe) in 
the Husband's Life, who was not 
entitled to be Tenant by Curteſy. 
7" $9 
Aliter if the Husband had been en- 
titled to be Tenant by Curtely. 
Ibid, 
And tho' the Trees are become Do- 
tards, yet that does not diveſt the 
Property of the Leflor. Ibid. 
Treſpaſs Quare clanſum fregit pedibus 
ambulando, Oc, & in . pred 
venatus fuit (the Defendant being 
an inferior Artificer ) contra formam 
Statut the ill Concluſion vitiates 
the Declaration. 420, 421 
In Treſpaſs, the Concluſion contra pa- 
cem is Matter of Subſtance, 168 
Where one may declare in Treſpaſs 
with a mul cum, and where not. 
260 
Where a continuando in Treſpaſs ſhall 
be good or not. Vide 427, 433. 
Where the continuando is void and 
impoſſible, Damages ſhall be in- 
; tended for the Treſpaſs only. 193, 
7 
Where Corn, (5c. are taken NO. 44 
\ ſeveral Days, 'tis beſt to lay it, 
Taken, Oe. tali die & diverſis diebus 
Ovicibus inter(talem) diem cv (talem) 
dien. 427 
See a Verdict pro Def. on an im- 


2 


. 


matcrial iflue in Treſpaſs let aſide, 
and Judgment pro Quer entred on 
the Letendant's Confeſſion of the 
Treſpals in his Plea. 379, 380 
Nate, A judgment, &. againſt one 
T:cfpallor is pleadable in Bar by 
the others. 144. 145 
Treſpaſs lies for the Meſn Profits 
pending a Writ of Error in Cam 
Seac”, 455, 456 
Treſpaſs by Husband and Wite laid 
ad Dampnum ipſorum, is ill. 184 
See allo Tit, Coſts and Damages, 


Trover. 


Where Trover lies after a Recovery 
in Troyer for the ſame Goods. 21 
Trover lies againſt an Adminiſtrator. 


304 
For Goods taken, &c. before the Ad- 
miniſtration. 451 


It lies for Goods on a Contract for 
them and a Tender of the Money. 


381 
It lies for ducent' wnciis argenti ( An- 
elice Plate) 306 


So for ducent ponderibus medicamento- 
rum ( Anelice Drugs) Ibid. 
It lies by a ſurviving Part-owner of 
a Ship ſor the whole Ship. 366 
Yet it does not lie where a Ship is 
loſt by Neglect of the Maſter, 367 
But, if he had ſold it beſore the Storm, 
Trover lies, tho he was appointed 
by the Part- owners. id. 
Lure, If Trover may be join d with 
Caſe againſt a common Carrier for 
Loſs of Goods, &c. 333 
Where one Defendant pleads, Non 
cul and the other a Releaſe, if it 
be found for the Releaſe, the Plain- 
tiff ſhall not have Judgment againſt 
the other. 303, 310 
So Trover or Treſpaſs againſt two, and 
one only found guilty. Ibid. 
A Releaſe can't be given in Evidence, 
but muſt be pleaded, 473 


A 


: 
\ 
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A Judgment for the Defendant, in 
reſpaſs for the ſame Goods is a 
good Bar in Trover. 376 
One being to receive 100 l. when he 
had told 501. thereof put it into 
Bag, which while he was count- 

ing the other 50 J. was ſtole, he 
ſhall bear the Loſs, and not the 
Goldſmith. 475 


Money denied to be brought in in 


Trover, and mote the Realon. 45 


Truſt. 


If the Truſtee of a Term commits 
Treaſon in Stricknels of Law, the 
King ſhall have it, but uſually he 
grants it to Ceſingqz Truſt upon Pe- 


tition. 172 
Trial. 


On a Leaſe ſeal'd in Ejectment, no 
Judgment can be without a Trial. 
. 13 
Nothing triable by Iſſue is to be di- 
rected by the Court to be tried by 
Reference. 8 
Where Trial is to be by Reference, or 
Audita Querela. 14 
Where Trial is by Medietas linguæ, a 
gone Jury muſt be return'd. 20 
Coſts for not going to Trial in Eject- 
ment. 102, 419 
A Rule to ſtay Trial till Coſts paid. 


106 
Bonds and Deeds executed in one 


County tried in another. Vide 30, 
75, 84, 115 

On a Trial at Bar the Attorney com- 
mitted for not bringing in the Ve- 
nire. 303 
No nem Trial or new Writ of Inquiry 
for exceſſive Damages. 17, 170 


Vide 357 contra, and Vide a Judg- 
ment arreſt' c. 2 

In what Caſes mew Trials have been 
granted. Vide 18, 75. 


I 


* 


Or deny'd. 14. 17, 84, 106 
Ot Notice of Trial, vide 65. 
Of Mil trials, vide 75, 84, 115. 
See allo Tit. Clerdif. 


Tythes, 


Tythes of Flax, Oc. are minute deci- 
mg. 201, 209 
Tythes of Agiſtments and Herbage 
are due of Common Right, and a 
Hundred can't be diſcharg'd of them 
by Cuſtom. 403 
But Tythe Wood is not due of Com- 
mon Right, yet payable as a cuſto- 
mary Tythe. So of Mills. 404 
In Debt for the treble Value on the 
Stat. 2 Ed. 6. where it is not (hewn 
in the Declaration, That the De- 
fendant had not agreed with the 
Parſon; 'tis ill on Demurrer, but 
good after Verdi, 283 
No Prohibition on a Libel for Tythes 
ſuggeſting a Grant by Patent, which 
1s cognizable at Common Law, be- 
cauſe the Spiritual Court has Cog- 
nizance of the Principal, &. 29 
Yet they cannot try a Modus there, 
tho' the original Suit be for a Mo- 
dus, becauſe the Preſcription dit- 


fers. 427 
But if the Queſtion be Payment or Non. 


payment, they may proceed. Jbid. 
V. 
Cerdif, 
Ither Surpluſage, 57 


Or an ill Bar, 379 
Or a Liſcontinuance may he aided 
by Verdict, 170, 331, 363 


What Faults ſhall be aided by the 
Ffff 


Verdict, 


/ 


„ 
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Verdict. Vid. 149, 5 284.426,27 
In Indeb aſſump, mil de held a good 
Plea and Iſſue, after Verdict. 426 
So a Verdict therein 204 Defendens 
indebitat' fuiſſit modo & forma, held 
good after Verdict, tho informal. 


426 
Trial In a wrong County is aided by 


Verdict, and the Stat 16 and 17 
Car. 2. 472 
Where a Jury are chveigled to give 
more Damages than they ought, 
tis not ade by Verdict. 357, 442 
Verdict on two A/ſumpſts, if one be 
ill, the Plaintiff cant have Judg- 
ment. 303. Vide 310. | 
Where a Verdict for the Plaintiff on 
an immaterial Iſſue try'd ſhall be 
ſet alide, and Judgment given on 


the Defendant's Conſeſſion of the 


Treſpaſs in bis Plea. 379, 380 
Where a Verdict in another Action 

of Treſpaſs againſt one of the Vain- 

tiffs may be pleaded by Way of 

Eſtoppel, 166, 167 
dee alſo Tir. Trial and CUaſte, 


Ucſnue, 


On the Stat. of Hue and Cry the Veſl- 
nue (hall be de prox. Hundredo. 332 
Where the Action is in one County, 
and the Juſtification in another, 
the Veſnue ought to be from the 
Place of the ſuſtiſication. 75, 115 
Yet where one has Letters Patents for 
ſole making Horizontal Mills, dated 
in Middleſex, and a Stranger makes 
one of them in Com. Staff. the 
Adion lies in Middleſex. 84 
For Money lent an Infant to buy Ne- 
ceſlaries, the Venue is to be where 
the Necellaries are bought, and not 
where the Money is lent, 483 


Uiſito, 
His Power. And qere, if his Sen- 
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tence be examinable in a collateral 
Action. 265, 266, 267 


Clſes, 


Power of Revocation of Uſes, how @ 
be executed. Vide 11, 

A Grant to the Son in Conſidera— 
tion of natural Affection, and alſo 
for Money, enuies as a Covenant 
to ſtand ſeiz d, &c. 190 

One in Conſideration of natural Af— 
ſection gives Grants, and confirms 
to his Neece &. to the Uſe of him- 
ſelf for Life, Remainder to &. in Tail, 
this is a Covenant to ſtand ſeiz'd. 

| 128, 129 

A. convey's to the Uſe of his Wife for 
Life, Remainder to the Uſe of B. 
and C. and their Heirs, during the 
Life of A. and then to the Uſe of 
the Heirs males of his Body, Re- 
mainder to the Heirs of bis Body. 
Here Heirs of his Body are Wq̃ds 
of Purchaſe. 312, 313 

When a Ulſe is limited to Feoffees and 
their Heirs, ( be this executed or 
not) it cannot be any Uſe or Truſt 
further (than) to be executed by 
the Statute. 312, &c, 

A Ule to the Husband for Life, Re- 
mainder to the Wife for Life, Re- 
mainder to all the Iſſues female of 
their Bodies, and they have Iſſue 
a Paughter, the Remainder is at- 
tach'd, but ſhall be diveſted by the 
Birth of another Daughter aſter- 
wards, 467 

Where a Deed by a Husband and 
Wife is a good Declaration of the 
Uſes of a Fine. 429 


If a Fine be levied at another Time, 


or by other Parties than the Deed 

of Uſes appoints, it ſeems it ſhall 

not be to the ſame Uſes, ſince the 

Stat. of Frauds. Vide ibid. 

And ſee Tit, Perpetuity and Re- 
mainder, 


Alury. 


Warrant: 


' 


* 
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Aſurp. 


Uſury cannot be but only for Money 
lent or borrowed, and Bottomry 
Bonds are not uſurious. 13 

A Contract to pay the principal Mo- 
ney, and a Sum for Forbearance 
(beyond the Common Intereſt) for 
three Months, if J. S. ſo long lives, 

but if J. 5. dies» within the three 
Months, the whole to be loſt, &. 
Quere if this be an uſurious Con- 
tract. 92. Lide 125. 


Utlagary, vide Treaſon. 
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W. 
Tlaſte, 


les againſt an Executor de ſor tort 

of a Term. 7 
Waſte for cutting Trees ſparſim in 
40 Acres, Verdict in 20 Acres, and 
no Waſte pro reſid”. 113 
Ona Judgment in Waſte it need not 
appear on the Record, that the 
Jurors had the View. 113 
See a Prohibition to ſtay Waſte againſt 
a Parſon. 59 


Till. 
See two laſt Wills, and both good, 


; 7 
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i. e. reddendo ſingula ſingulis. 
An Infant of tourteen, may make 
Will of perſonal Goods. 50 
One may make his Will, and yet die 
Inteſtate, i. e. where no Executor 
appointed. 20 
A latter Will (not appearing) cannot 
revoke a former. 90. 91 
A Will void ab imitio (as for Infan- 
cy, &c.) cannot be made good by 
a ſubſequent AQ, 84 
Nor a good Will revok'd by any ſub- 
ſequent Writing, unleſs that alſo 
be a good Will 156, 157 
And no Proof admitted of a Will in 
Writing, without producing the 
Will it (elf, 395 
A Will ought to be ſubſcrid'd by 


209 
a 


the Witneſles in View of the Te- 


ſtator, or in ſuch a Place as (if he 
looks that Way) he may fee them 
ſubſcribe it. 158 
See alſo Tit. Deviſes, Mandamus, 
and Perpetuity. 


CUlitneſſes, 


Witneſſes may be examined by a 

Judge, to preſerve their Evidence. 
| 63 
See alſo Tir. Evidence. 


Withernam, vide Tit. Replevin. 


Moꝛds. vid Expoſition of Wowds,& c 
and Tir. Slander and Pꝛobibitlon. 
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